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SIMPSON  V.  WALKER. 


1831: 

16th  &  23d 


In  1792  the   Plaintiff  and  Lot  Simpson  his  Bro-  November. 
ther  became^  under  their  late  Father's  Will,  seised  in  ^r^^ 
fee,  as  Tenants  in  Common,  in  equal  Moieties,  of  a  Mes-  Revocation. 
suage,  and  about  23  Acres  of  Land  in  the  Parish  of  FraudulentDeed. 
Crick  in  the  County  of  Derby y  in  remainder  expectant  ^  Deed  exe- 
upon  the  decease  of  Rumey  Simpson  their  Mother.    In  cuted  under  cir- 
1811,   Lot  Simpson  went  to  Buenos  Ayres,  and  ^^^^^^ 
obtained  a  subsistence  there  by  Manual  Labour.   In  void  in  Equity, 

October  1817  Rumey  Simpson  died:  and,  upon  her  and  not  at  Law, 

18  a  revocation 

death.  Lot  Simpson  returned  to  England.  In  1818  of  a  prior  Will, 
he  entered  into  a  Treaty  with  the  Plaintiff,  for  the 
purchase  of  the  Plaintiff's  Moiety  of  the  Estate;  but 
they  were  not  able  to  agree  as  to  the  price,  and,  accord- 
ingly, they  referred  it  to  the  Defendant  (who  was  the 
Son  of  their  late  Father's  Executor,  and  resided  near 
the  Estate)  to  fix  the  price.  The  price  was  accordingly 
fixed  by  the  Defendant,  and  paid,  by  Lot  Simpson, 
to  the  Plaintiff;  and  he,  thereupon,  conveyed  his  Moiety 
of  the  Estate,  to  Lot  Simpson  in  fee.  In  November 
Vol.  V.  B 
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181ft  Lot  Simpson  returned  to  Buenos  Ayres,  having 
previously  appointed  the  Defendant  to  manage  and 
receive  the  Rents  of  the  Estate,  in  his  absence.  In 
August  1825,  Lot  Simpson  again  returned  to  England^ 
but  he  never  resided  upon,  or  in  the  neighbourhood  of 
his  Estate ;  and  the  Defendant  continued  to  manage  and 
receive  the  Rents  of  it.  In  June  1830  Lot  Simpson  died, 
leaving  the  Plaintiff  his  Heir-at-law,  who  was  then  resi- 
dent in  North  America,  The  Plaintiff,  on  his  return  to 
Englandy  in  January  1831,  required  the  Defendant  to 
deliver  up  to  him  the  possession  of  the  Estate,  and  to 
account  to  him  for  the  Rents  received  since  Zo<  Simpson's 
death ;  which  the  Defendant  refused  to  do,  alleging 
that  he  had  purchased  the  Estate  of  Lot  Simpson,  and 
that  it  had  been  conveyed  to  him  by  certain  Deeds  and 
Assurances  dated  in  May  1830,  in  consideration  of  an 
Annuity  of  50  /.  to  be  paid,  by  the  Defendant,  to  Lot 
Simpson  during  his  life. 

The  Bill,  afler  stating  as  above,  charged  that  the 
Plaintiff  had  discovered,  and  that  the  fact  was  that 
Lot  Simpson  did  execute  such  Deeds  and  Assurances ; 
but  that  the  Defendant  prevailed  upon  him  to  execute 
them,  by  misrepresentation  and  undue  influence,  as  after 
mentioned,  and  that  such  Deeds  and  Assurances  were, 
therefore,  void  in  Equity :  that  Lot  Simpson  was  an 
ignorant  and  unlettered  Person,  and  had  been,  all  his 
Hfe,  except  for  a  few  months  before  his  death  (when  he 
became  too  ill  to  work),  a  common  Labourer,  and  had 
never  been  instructed  in  or  practised  any  Trade  or 
Business :  that,  in  early  life,  he  had  become  addicted  to 
excessive  drinking,  and  was,  up  to  the  time  of  his  death, 
an  habitual  Drunkard :  that  he  was  a  Person  of  very 
weak  intellect,  and  easily  led  and  practised  upon  by  any 
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Person  with  whom  he  happened  to  be  associated :  that 
the  Defendant,  though  he  was  by  trade  a  Cordwainer, 
had  been,  for  many  years,  much  accustomed  to  business 
of  a  general  nature ;  and  had  been,  on  many  occasions, 
employed,  by  his  Neighbours  and  Friends,  to  make  their 
Wills,  and  other  Instruments  of  a  Legal  nature :  that  the 
Defendant,  before  and  at  the  time  of  the  execution  of 
the  Deeds  of  May  1830,  had  acquired  great  influence 
oyer  Lot  Simpson,  who  was  accustomed  to  consult  him 
about  his  Affairs,  and  to  be  guided  by  his  advice :  that, 
at  the  time  of  the  execution  of  the  Deeds,  the  Estate 
was  free  from  Incumbrances,  and  the  clear  Rental  thereof 
was  47  /.  105.  per  annumy  and  Lot  Simpson  was  not  at 
all  indebted  to  the  Defendant;  and  that  he  had  no 
knowledge  of  the  Rental  of  the  Estate,  or  of  the  value 
thereof,  except  as  he  was  informed  thereof,  by  the 
Defendant ;  and  that,  before  and  when  he  executed  the 
Deeds,  he  was  informed,  by  the  Defendant,  and  believed 
that  the  yearly  value  of  the  Estate  was  much  less  than 
47/.  105.,  and  that  it  was  subject  to  many  outgoings 
and  deductions,  and  that  the  Annuity  of  50  Z.  for  his 
life,  was  a  full  and  adequate  consideration  for  the  same: 
that  no  valuation  of  the  Estate  was  made  for  Zo^  Simpson, 
by  any  Person,  nor  was  any  Person  employed,  on  his 
behalf,  in  relation  to  the  Sale ;  and  that,  at  the  execu- 
tion of  the  Deeds,  he  was  not  in  a  fit  state  of  mind  to 
do  any  deliberate  act  of  Business.  The  Bill  prayed 
that  the  Deeds  and  Assurances  of  May  1830,  might  be 
declared  to  be  invalid  in  Equity,  and  be  delivered  up  to 
be  cancelled :  that  the  Defendant  might  execute  a  con^ 
veyance  of  the  Estate,  to  the  Plaintiff,  and  account  with 
him  for  thQ  Rents  received  since  Lot  Simpson's  death ; 
and  that  a  Receiver  might  be  appointed. 


1831. 

y  V  * 
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Walker, 
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The  Defendant  pleaded  that  Lot  SimpsoUy  by  his 
Will,  dated  the  20th  April  1829,  and  duly  executed  and 
attested  for  devising  Freehold  Estates  of  Inheritance, 
devised  the  Estate  in  question,  and  all  other  his  Real 
Estate  to  the  Defendant,  for  his  life,  and  after  his 
decease,  to  Samuel  Walker  and  Hannah  Walker,  the 
Defendant's  Son  and  Daughter,  equally,  as  Tenants  in 
Common,  and  to  their  Heirs  and  Assigns :  Provided 
that,  if  either  of  them  should  die  under  21  and  without 
Issue,  then  the  Testator  devised,  the  said  Estate,  to  the 
survivor  of  them,  his  or  her  Heirs  and  Assigns ;  and,  if 
both  of  them  should  die  under  21  and  without  Issue, 
then  to  the  Defendant's  right  Heirs :  that  the  Testator 
died  in  June  1830,  without  having  altered  or  revoked 
his  Will,  except  so  far  as  the  same  might  be  deemed  to 
have  been  altered  or  revoked  by  the  Deeds  in  the  Bill 
mentioned  to  have  been  executed  in  May  1830,  and 
leaving  the  Defendant  and  his  two  Children  him  sur- 
viving. 

Mr.  Knight  and  Mr.  Rolfe  in  support  of  the 
Plea: 

The  Plaintiff's  position  is  that  the  Deeds  of  May 
1830,  are  not  only  void,  but  operate  as  a  revocation  of 
the  Will.  In  Hawes  v.  Wyatt  (a).  Lord  Alvanhy  de- 
cided that  a  Deed  which  was  void  on  equitable  Grounds 
only,  was  a  revocation  of  a  Will :  but  Lord  Thurhw 
reversed  that  Decree  (6) :  and,  consequently,  this  Plea 
cannot  be  disallowed  without  over-ruling  Lord  Thurlow^ 
decision.  Supposing  the  Deeds  to  be  invalid  in  Equity^ 
then,  according  to  the  doctrine  laid  down,  by  Lord 
ThurhWf  in  Hawes  v.  Wyati,  the  transaction  is  to  be 
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(a)  2  Cox>  263. 


(b)  3  Bro.  C.  C.  156. 
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treated  as  a  Mortgage  merely;  and,  in  this  Court,  a 
Mortgage,  being  only  a  Security  for  Money,  is  not 
a  revocation  of  a  prior  Will.  Upon  what  principle  is  it 
that  a  Deed^  which  is  inoperative  in  Equity,  is  held  to 
cany  with  it  an  intention  to  revoke  a  Will  ?  The  ground 
on  which  the  Court  interferes  when  it  sets  aside  a  Deed 
for  Fraud,  is  that  there  was  no  intention  at  all  to  execute 
the  Deed.  If  a  Party  makes  his  Will,  and,  afterwards, 
does  an  act  varying  the  disposition  of  his  Property,  if 
that  Act  cannot  take  effect,  why  should  it  be  inferred 
that  he  had  an  intention  to  alter  the  disposition  of  his 
Property  which  he  had  made  by  his  Will.  Lord  Ahatt- 
ley's  decision  in  Hawesv.  Wyatt,  benefited  a  third  Party, 
and  not  the  Plaintiffl  Here  the  Testator  made  his  Will 
for  the  benefit  of  the  Defendant,  and  then  conveyed  the 
Estate  to  him ;  why  is  he  to  be  placed  in  a  worse  situation, 
than  he  would  have  been  in,  if  no  such  Conveyance  had 
been  executed.  Parker  v.  Ramsbottom  (c)  is  very  ana- 
logous to  the  present  Case. 

Secondly :  the  Bill  states  a  Case,  not  merely  of  Equi- 
table, but  also  of  Legal  invalidity ;  for  it  alleges  that. 
Lot  Simpson^  when  he  executed  the  Deeds,  was  not  in 
a  fit  state  of  mind  to  do  any  deliberate  act  of  Business. 
Now  a  Deed  which  is  void  at  Law,  is  not  a  revocation 
of  a  prior  Will,  but  is  a  mere  nullity. 


Mr.  Wiffram,  in  support  of  the  Bill : 

Lord  Alvanley  held  in  three  different  Cases  {d)y  that 
a  Deed  which  was  void  in  Equity,  was  a  revocation  of  a 


(c)  3  Bam.  &  Cress.  257. 

((/)  Hawcs  v.  Wyatti  supra,  Harmood  v.  Oglandtr^ 
6  Ve».  215.   Ex  parte  the  Earl  of  Ikhester^  7  Ves.  373. 
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prior  Will:  and  Lord  Harduncke  was  of  the  same  opinion. 
Hick  V.  Mors(e).  That  Case  was  not  cited  on  the 
Appeal^  to  Lord  ITiurloWy  from  Lord  Alvardejfs  Decision, 
in  Hawes  v.  Wyatt.  In  The  A  ttcmey^eneral  v.  Vigor  (/), 
Lord  JEldon  expressed  considerable  doubt  as  to  the 
soundness  of  the  principle  of  Lord  ITturlou/s  Decision. 
The  ground  upon  which  a  Court  of  Equity  rescmds  a 
Conveyance  which  at  Law  is  valid,  is  not  that  the  Grantor 
did  not  intend  to  convey,  but  that  the  Party  to  whom 
the  Conveyance  is  made  is  not  entitled  in  Equity  to  the 
benefit  of  that  intention.  The  l^al  Estate  has  passed, 
in  fact,  and  that  alone  is  decisive. 


The  objection  that  the  Bill  states  a  Case  of  liegal  in- 
validity, if  it  appears  on  the  face  of  the  Bill,  ought  to 
have  been  taken  advantf^e  of  by  Demurrer,  and  not  by 
Plea:  and  the  (act  that  the  Plaintiff  is  obliged  to  call  for 
a  Reconveyance,  disposes  of  all  the  Arguments  in  sup- 
port of  the  Plea. 


The  Vice-Chancellor  took  time  to  consider  the  Case ; 
and,  on  this  day  delivered  Judgment  to  the  following 
effect: 


In  this  Case,  the  Plaintiff,  who  is  the  Heir  of  Lot 
Simpsouj  has  filed  a  Bill,  insisting  that  certain  Deeds, 
dated  in  May  1830,  were  executed  under  circumstances 
of  Fraud,  which  make  them  void  in  Equity.  The  Fraud 
is  represented  to  consist  in  the  Defendant  having  induced 
Lot  Simpson,  a  weak  man,  to  execute  the  Deeds  for  a 
very  inadequate  consideration,  under  a  belief  that  the 
consideration  was  adequate ;  and  the  Bill  chaises  that 


(f)  Amb.  215. 


(J)  8  Ves.  283. 
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therefore,  though  imperfect  in  Equity  immediately  upon 
their  execution,  might,  afterwards,  have  been  made 
c(»nplete ;  and  they  were  perfect  at  Law.  They,  con- 
sequently, operated  as  a  total  revocation  of  the  Will ; 
and  the  Plea  must  be  overruled ;  but,  on  account  of  the 
conflict  of  authorities,  without  Costs. 


1831  : 
14th  November. 

Practice* 
Answer. 

Plaintiff  amend- 
ed his  Bill ;  be* 
fore  the  Amend- 
ments were 
answered,  the 
Suit  abated. 
Plaintiff  then 
filed  a  Bill  of 
Revivor  and 
Supplement, 
praying  that 
the  Ddendants 
might  answer 
that  Bill,  to- 
gether with  the 
Amendments. 
The  Defendants 
put  in  an 
Answer  to  the 
Bill  of  Revivor 
and  Supple- 
ment only. 
Motion  to  take 
the  Answer  off 
the  file,  for  irre- 
gularity, re- 
fused. 


SAYLE  V.  GRAHAM. 

1  HE  Plaintiffs  had  amended  their  Bill;  and  before  the 
Defendants  had  answered  the  Amendments,  the  Suit 
became  abated  by  the  marriages  of  two  of  the  Female 
Plaintiffs;  upon  which  the  Plaintiffs  filed  a  Bill  of 
Revivor  and  Supplement,  praying  that  the  Defendants 
might  answer  that  Bill,  together  with  the  amended  Bill ; 
and  an  Order  to  Revive  was  afterwards  obtained.  The 
Defendants,  before  they  had  answered  the  Amendments, 
put  in  an  Answer  to  the  Bill  of  Revivor  and  Supple- 
ment oidy. 

Mr.  Knight  for  the  Plaintiffs,  now  moved  that  that 
Answer  might  be  taken  off  the  file,  for  irregularity.  He 
said  that  it  was  contrary  to  the  Practice  of  the  Court 
for  the  Defendants  to  answer  the  Bill  of  Revivor  and 
Supplement,  and  leave  the  amended  Bill  unanswered. 

Mr.  Jaccb  for  the  Defendants. 

The  Vice-Chancellor  : 

The  usual  course,  certaiidy,  is,  in  Cases  like  the  pre- 
sent, to  put  in  one  Answer  to  the  Bill  of  Revivor  and 
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Supplement  and  the  Amendments;  but  there  is  no  1831. 

settled  Rule  making  it  necessary  so  to  do.   Where  a    *  ^  

Plaintiff  has  taken  Exceptions  to  an  Answer,  and  intends  Saylb 

to  amend  his  Bill,  he  obtains  an  Order  for  leave  to  Amend,  ^* 

and  that  the  Defendant  shall  answer  the  Amendments 

and  Exceptions  at  the  same  time.  That  seems  to  imply 

that  an  Order  is  necessary  to  make  the  Defendant  answer 

the  Amendments,  together  with  the  Exceptions.  I  cannot 

say  that  it  is  clear  that,  in  this  Case,  the  Amendments 

ought  to  have  been  answered ;  and  therefore  I  cannot 

grant  the  applicaticm  (a). 


1831: 

DAVIS  V.  HAMMOND.  17th  November. 

Mr.  CHANDLESS  moved  for  a  Serjeant  at  Arms,  Practice. 

under  11  Geo.  4,  and  1  Will.  4,  c.  30,  s.  16,  Rule  1,  on 

the  Sheriff's  return  of  rum  est  inventus.  An  Affidavit 

in  support  of 

.  ^  ^    .  .  1       *  Motion  for  a 

The  Affidavit  m  support  of  the  Motion,  went  to  show  Serjeant  at 

that  due  diligence  had  been  used  to  discover  the  De-  Arms,  mider 
fendant's  Residence,  and  not  the  place  where  he  was,  at  }\vnir]^c*36 
the  time  of  issuing  the  Attachment  Rule  1,  which 

relates  to  the 
Defendant's 

TTie  Vice-Ckancellor  said  that  he  would  not  grant  the  Residence,  and 
Order,  upon  that  Affidavit,  as  it  related  to  the  residence  ^ot  to  the  place 
only  of  the  Defendant,  that  it  ought  to  have  pursued,     ^y^^  issi^g  of 
precisely,  the  words  of  the  Act:  and  that  he  had  so  die  Attachment, 
decided  in  a  Case  of  MeUor  v.  Mellish,  which  had  been  "^sufficient- 
affirmed  by  the  Lord  Chancellor. 


{a)  See  De  Tastet  v.  Lopez,  ante,  vol.  i.  p.  11. 
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21st  &  22d 

November. 

Sheriff.'-CosU. 
— Practice. 

The  Bill  had 
been  dismissed 
at  the  Hearingy 
with  Costs, 
which  the 
Plaintiff  refus- 
ing  to  pay,  he 
was  taken  under 
an  Attachment. 
Afterwards,  but 
before  the  Costs 
were  paid,  the 
Sheriff  let  the 
Plaintiff  out 
of  Custody, 
upon  Bail,  but 
retook  him  be- 
fore the  Writ 
was  returnable. 
The  Court  re- 
fosed  to  order 
the  Sheriff  to 
pay  the  Costs. 


COLLARD  V.  HARE. 

At  the  Hearing  of  this  Cause,  the  Bill  had  been  dis- 
missed, with  Costs.  The  Costs  were,  afterwards,  taxed ; 
and  the  Plaintiff  was  personally  served  with  a  Subpoena 
for  payment  of  them ;  and  the  Amount  was,  at  the  same 
time,  demanded  of  him ;  which  he  having  refused  to  pay, 
the  Plaintiff  caused  an  Attachment  to  be  issued  against 
him,  and  he  was  taken  into  custody  under  it.  After- 
wards the  Sheriff's  Officer  who  had  the  Plaintiff  in 
custody,  suffered  him  to  go  at  large  on  Bail,  without  the 
consent  of  the  Defendant,  and  without  his  having  paid 
the  Costs.  The  Sheriff,  however,  before  the  Attach- 
ment was  returnable,  retook  the  Plaintiff,  and  he  had 
ever  since  remained  in  custody. 

A  Motion,  of  which  notice  had  been  given  before  the 
return  of  the  Attachment,  was  now  made  on  behalf  of  the 
Defendant,  that  the  Sheriff  might  be  ordered  to  answer 
his  Contempt  in  having  suffered  the  Plaintiff  to  go  out 
of  his  custody  upon  Bail,  aft^r  having  taken  him  under 
the  Attachment ;  and  that  the  Sheriff  might  be  ordered 
to  pay  the  amount  of  the  Costs,  to  the  Defendant,  within 
a  week  afl;er  service  of  the  Order  to  be  made  on  the 
Motion^  and  also  the  Costs  of  and  incidental  to  the 
Writ  of  Attachment,  and  of  the  AppUcation. 

Mr.  Kniffhty  in  support  of  the  Motion : 

The  Attachment,  in  this  Case,  issued  for  non-payment 
of  Costs,  which  the  Plaintiff  was  directed  to  pay  by 
the  Decree  made  at  the  Hearing,  when  his  Bill  was  dis- 
missed.  That  Decree  being  the  final  conclusion  of  the 
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Suit,  the  Attachment  was  equivalent  to  a  capias  ad 
satirfaciendum  on  final  Judgment  at  Law ;  and,  as  it  is 
a  process  of  Execution,  no  Bail  can  be  legally  taken 
upon  it  A  moment's  Escape  is  sufficient  to  fix  the 
Sheriff ;  and  he  is  not  discharged  fi'om  his  Liability,  by 
retaking  the  Plaintifi^,  and  having  him  in  custody  at  the 
return  of  the  Writ.    Levett  v.  Letteney  (a).    Anon.  (6). 

Mr.  Cooke f  for  the  Sheriff : 

It  does  not  appear  in  either  of  the  Cases  which  have 
been  cited,  that  the  Application  was  made,  as  in  the 
present  Case,  before  the  return  of  the  Attachment,  or  that 
the  Sheriff  had  the  Party,  against  whom  the  Writ  had 
issued,  in  custody  at  the  return  of  the  Writ ;  and,  in  the 
latter  of  those  Cases,  the  Sheriff  did  not  appear,  and 
Lord  Eldonj  when  he  made  the  Order,  observed  that  it 
was  a  strong  measure. 

Here  the  Attachment  did  not  issue  in  execution  of 
a  Decree^  but  to  enforce  payment  of  Costs :  it  was  not 
in  the  nature  of  Execution,  but  of  Mesne  Process. 
Aium,  (c).  Danby  v.  Lawsan  {d).  Anon.  (c).  It  ap- 
pears by  those  Cases,  (neither  of  which  was  cited  in 
the  Case  before  Lord  JEldon),  that  the  Attachment  is 
not  a  final  Process.  Morris  v.  Hayward  (f)  shows 
that  the  Sheriff  is  at  liberty  to  take  Bail  upon  an  At- 
tachment out  of  Chancery.  In  Lewis  v.  Morland  (g), 
it  was  decided  that  an  Attachment  for  non-payment 

(a)  Reg.  Lib.  1784,  fo.  10.  (e)  a  Atk.  507. 

(6)  iiVes.170.  SeeBeames  (/)  2  Marsh.  280 ;  S.  C. 

on  Costs,  138,  139,  and  Ap-  6  Taunt.  569. 

pendix,  35a,  353-  (g)  2  Bani.&  Aid.  5G.  See 

(c)  Pirec.  Cha.  331.  2  Com.  Dig.  Bail,  F.  8. 

{d)  1Eq.Ab.35i.pl.  3, 4. 
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of  Money^  is  in  the  nature  of  Mesne  Process,  and 
that,  where  the  Sheriff  has  the  Defendant  in  Custody 
at  the  return  of  the  Writ,  an  Action  for  an  Escape 
cannot  be  maintained  against  him.  The  Notice  of 
Motion  in  this  Case  was  served  before  the  return  of 
the  Writ.  No  proceeding  of  a  summary  nature,  can  be 
taken,  at  Law,  against  the  Sheriff,  until  the  Writ  has 
been  returned. 

Mr.  Knight,  in  reply  : 

The  Case  in  Eq.  Ab.  is  unintelligible ;  and  in  the  Case 
cited  fix)m  Prec*  Cha,  the  Liability  of  the  Sheriff  was 
not  at  all  discussed :  it  only  shows  that  a  Messenger 
may  go  for  the  Party.  In  Lewis  v.  Morland  the  ground 
of  the  Judgment  was  that  an  Attachment,  at  Law,  for 
non-payment  of  Money,  was  not  final  Process.  Bayley^J. 
says :  "  The  object,  therefore,  of  this  Writ  being  to  bring 
the  Party  into  Court  to  answer,  it  is  in  the  nature  of 
Mesne  Process.  The  nature  of  final  Process,  or  Execu- 
tion, on  the  other  hand,  is  to  satisfy  the  Plaintiff.  The 
Attachment  issues  upon  the  ex  parte  Affidavit  of  the 
Person  who  demands  the  Money  awarded  to  be  due  by 
the  Master* 8  allocatur,  stating  that  the  same  has  not 
been  paid.  If  that  were  final  Process,  there  would  be 
nothing  further  to  be  done,  by  the  Court,  but  to  commit : 
but  that  is  not  the  Practice;  for  Interrogatories  are 
filed  to  be  answered,  and  the  Court  ultimately  pronounce, 
upon  those  Answer^  whether  the  Party  is  to  be  com- 
mitted for  Contempt  or  not;  for  then  only,  and  not 
before,  does  Commitment  take  place  (A)."  In  this  Court, 
it  isvuot  the  Practice  to  examine  the  Party  on  Interro- 
gatories, and  then  to  commit  him ;  there  is  no  proceeding 
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between  the  Caption  and  the  Commitment :  and  conse- 
quently the  grounds  on  which  the  Judgment  in  Lewis 
V.  Morland  was  founded,  do  not  exist  in  the  present 
Case. 

The  Vice-Chancellor: 
I  have  referred  to  all  the  Cases  that  were  cited  in 
the  course  of  the  Argument,  but  I  have  not  found  any 
conclusive  authority  upon  the  subject  of  the  Motion. 
From  what  is  stated  in  the  Report  of  the  Anonymous 
Case  before  Lord  JEldcm,  it  appears  that  his  Lordship 
expressed  it  to  be  his  opinion  that  it  was  a  strong 
measure  to  order  the  Sheriff  to  pay  the  Costs,  and  that 
he  made  the  Order,  ultimately,  on  the  ground  that  the 
Parties  had  been  served  with  Notice,  but  did  not  appear. 
Besides,  in  that  Case,  and  in  Levett  v.  Letteney,  the 
Apphcation  was  made  afler  the  return  of  the  Attach- 
ment, and  the  Party  seems  to  have  wholly  escaped  from 
the  Sheriff's  custody.  But  here  the  Application  is  made 
before  the  return  of  the  Writ ;  and  the  Sheriff  has  retaken 
the  Party.  So  that  there  is  a  material  distinction  be- 
tween thofie  Cases  and  the  present  Case. 

Having  regard,  therefore,  to  the  want  of  authority 
binding  me  to  make  the  Order  applied  for,  (though  I 
admit  that  there  is  authority  that  leads  to  it,)  I  am  of 
opinion  that  the  proceeding  is  of  so  severe  and  harsh  a 
nature,  that  I  ought  not  to  make  any  Order  on  this 
Motion. 


1831. 


COLLARD 

v. 
Hare. 
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1831:  ROBINSON  r.  FIELD. 
24th  November 

&  7th  Dec.  rp 

•  '  1  HE  Plaintiffs  were  the  Assignees  of  Samuel  Churchill^ 

Plea.  the  younger,  a  Bankrupt,  and  the  Defendants  were  the 

StlZlr^lLi^  Bankrupt,  and  S.  C.  Field  his  late  Partner.   The  Bill, 

tations.  which  was  filed  on  the   1st  of  July  1831,  stated 

Account.  (amongst  other  things)  that  in  Oct.  1800,  S.  Churchill^ 

In  1800  i4,  B,  elder,  S.  Churchill,  the  younger,  and  Field  entered 

&  C.  entered  into  Partnership  together,  as  Solicitors  and  Attomies, 

M^Auorn^^*"^  seven  years,  upon  the  terms  expressed  in  a 

upon  certain  Memorandum  prepared  by  S.  Churchill,  the  elder,  by 

b^aMemontT^  which  it  was  stipulated  (amongst  other  things)  that 

dum.   In  1808,  Churchilly  the  elder,  should  receive  100  Z.  per 

j4.  died,  leaving  Annum,  out  of  the  Profits  of  the  Business,  and  that  the 

fndR^i^^^  remainder  should  be  divided  between  S.  Churchill  the 

Lc^tee,  and  younger,  and  Field:  that  the  Partnership  continued 

fonn^'a%art  ^^"^  l^OS,  when  it  was  determined  by  the  death 

nership,  and  Churchill  the  elder,  who,  by  his  Will,  appointed 

agreed  to  share  Churchill  the  younger  his  Executor  and  Residuary 

t^u^^\  Legatee:  that,  after  the  death  of  ChurchUl  the  elder. 

December  1825  Churchill  the  younger  and  jPieW  agreed  to  carry  on  the 

their  Partner-  Business,  in  Partnership,  upon  the  terms  expressed  in 
ship  was  dis-       1  1  \*  1 

solved  by  con-  ^'^^  Memorandum,  so  far  as  the  same  were  applicable 
sent.  During 

the  former  Partnership  A.  &  B.  had  made  Advances,  both  jointly 
and  severally,  for  C.'s  private  use :  and  during  the  latter  Part- 
nership B,  made  similar  advances.  In  1827  B.  became  Bankrupt. 
No  settlement  of  Accounts  having  taken  place  between  any  of 
the  Parties,  in  July  1831,  B.'s  Assignees  filed  a  Bill,  against  B. 
&  C,  for  an  Account  of  the  Dealings  of  both  Partnerships,  and 
of  all  the  Advances  made  by  A.  B.  C.  pleaded  the  (statutes 
of  Limitations  (21  Jas.  1,  &  9  Geo.  4,)  to  so  much  of  the  Bill  as 
related  to  such  Advances.  Held  that,  as  the  Plea  extended  to 
the  joint  Advances  of  A,  &  B.  during  the  first  Partnership,  it 
covered  too  much,  and  was,  therefore,  bad. 
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to  the  altered  state  of  circumstances,   and  that, 
accordingly,  it  was  agreed  between  them  that,  from  the 
death  of  Samuel  Churchill^  the  elder,  they  should  be 
interested,  in  the  Profits  of  the  Business,  in  equal 
Moieties ;  that  the  Business  was  carried  on  by  them 
accordingly  until  -the  31st  of  December  1B25,  when 
the  Co-partnership  between  them  was  dissolved  by 
mutual  consent :     That  Churchill  the  elder,  during  his 
life,  and  Churchill  the  younger,  both  in  the  lifetime  of 
Churchill  the  elder,  and  afterwards,  lent  and  advanced 
to  Field,  and  paid  for  his  use,  sundry  large  Sums  of 
Money,  at  Interest,  at  Five  per  Cent That,  on  the 
26th  of  March  1827,  a  Commission  of  Bankruptcy  was 
issued  against  Churchill  the  younger,  under  which  he 
was  found  a  Bankrupt,  and  the  Plaintiffs  were  chosen 
his  Assignees :  that  no  settlement  of  the  Accounts  of 
the  Co-partnerships,  had  ever  been  made,  either  during 
the  life  of  Churchill^  the  elder,  or  since  his  decease, 
^  and  that  no  settlement  />f  Accounts  had  ever  taken 
place  between  Churchill  the  elder,  during  his  life,  and 
CkuTchUl  the  younger,  or  either  of  them,  and  Fieldj  in 
respect  of  the  Sums  advanced  and  applied,  by  Churchill 
the  elder  and  Churchill  the  younger,  to  or  for  the  use  of 
Fieldj  and  that  a  considerable  Balance  was  due,  to  the 
Plamtiffs,  as  such  Assignees  as  aforesaid,  in  respect 
thereof,"  and  that,  upon  a  fair  settlement  of  the 
Accounts  of  the  Partnership,  Field  would  be  found  to 
be  greatly  indebted  to  the  Plaintiffs,  as  such  Assignees 
as  aforesaid  :    that,  on  the  5th  of  April  1805,  Chur chilly 
the  elder,  advanced  800  Z.  to  Field,  to  enable  him  to 
purchase  a  DwelUng-house,  and  that,  between  the  4th 
of  February  1808  and  the  31st  of  December  1809, 
CkmrchUly  the  elder,  and  Churchill,  the  younger  ad- 
vanced the  Sum  of  5,483  /.  to  Field,  to  enable  him  to 
complete  the  purchase  of  an  Estate,  and  ako  various 


1831. 


Robinson 

V, 

Field. 
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other  Sums  of  Money,  at  Interest  at  the  rate  aforesaid  ; 
and  that,  although  Held  had  made  some  Payments  in 
respect  of  Interest  on  those  Sums,  he  had  never  repaid 
any  part  of  the  Principal,  either  to  Churchill,  the  elder, 
or  to  ChurchiUy  the  younger,  or  to  the  PlaintiflFs." 

The  Bill  prayed  for  an  Account  of  the  Dealings  and 
Transactions  of  the  Co-partnerships,  from  October  1800 
until  the  31st  of  December  1825,  and  that  such  Account 
might  be  taken  upon  the  footing  of  the  Memorandum 
prepared  by  ChurchiUy  the  elder,  and  of  the  Agreement 
concluded,  on  his  decease,  between  the  Defendants,  and 
that  an  Account  might  also  be  taken  of  all  Sums  of 
Money  advanced  and  paid  by  ChurchiUy  the  elder,  and 
Churchill  the  younger,  or  either  of  them,  to  or  for  the 
use  of  Field,  and  of  the  Payments  made  by  Field  in 
respect  thereof,  or  of  the  Interest  thereof,  and  that 
Interest  at  Five  per  Cent,  might  be  computed  on  such 
Advances,  from  the  dates  thereof:  and  that  what,  on 
taking  the  said  Accounts,  should  be  found  due,  to  the 
Plaintiffs  as  such  Assignees  as  aforesaid,  from  the 
Defendant  Field,  might  be  answered  and  paid  by  him. 

To  the  Discovery  sought  by  the  Allegations  in  the 
Bill  which  are  included  in  inverted  commas,  and  to  the 
Relief  prayed  in  respect  thereof,  the  Defendant  jPicH 
pleaded  the  Statute  of  Limitations,  (21  James  1,  c.  16,) 
in  the  usual  manner.  The  Plea  then  proceeded  as 
follows : 

"  And  this  Defendant,  for  further  Plea,  saith,  that, 
by  an  Act  of  Parliament,  made  and  passed  in  the  9th 
year  of  the  reign  of  King  Geo.  4  (a),  intituled :  '  An  Act 


1831. 


Robinson 
Field. 


(a)  C.  14. 
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for  rendering  a  written  Memorandum  necessary  to  the 
validity  of  certain  Promises  and  Engagements/  it  was 
enacted  that,  in  Actions  of  Bebt  or  upon  the  Case^ 
grounded  upon  any  simple  Contract,  no  acknowledg- 
ment or  promise,  by  words  only,  should  be  deemed 
sufficient  evidence  of  a  new  or  continuing  Contract, 
whereby  to  take  any  Case  out  of  the  operation  of  the 
enactments  in  the  Act  of  the  21st  year  of  the  reign  of 
King  James  the  1st,  or  either  of  them,  or  to  deprive  any 
Party  of  the  benefit  thereof  unless  such  acknowledg- 
ment or  promise  should  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable 
thereby.  And  this  Defendant,  for  further  Plea,  saith 
that  he,  this  Defendant,  hath  never,  at  any  time  within 
six  years  next  before  the  filing  of  the  said  Bill,  or 
within  six  years  next  before  suing  out  Process  against 
this  Defendant  to  appear  to  and  answer  the  said  Bill, 
signed  any  vniting  by  or  in  which  any  acknowledgment 
or  promise  of,  or  in  relation  to  the  matters  hereinbefore 
pleaded  unto,  or  any  part  thereof,  was  or  is  made  or 
contained.  And  this  Defendant  hath  not,  nor  hath 
nor  have  any  Person  or  Persons,  for  him,  or  on  his 
account  or  behalf,  or  by  his  order,  at  any  time  within 
six  years  next  before  the  filing  of  the  said  Bill,  or  next 
before  suing  out  Process  as  aforesaid,  paid,  or  caused  to 
be  paid  any  Principal  Money  or  Interest  on  account  of, 
or  for,  or  upon,  or  in  respect  of  any  such  Sum  or  Sums 
of  Money,  or  alleged  Sum  or  Sums  of  Money  as  afore- 
said, or  any  part  thereof."  The  Defendant,  Field,  then 
answered  the  Residue  of  the  Bill. 


1831. 

*  V  ' 

robikson 
Field. 


Sir  J?.  Stigden,  Mr.  Knight  md  Mr.  Wright^  appeared 
in  support  of  the  Plea,  and  Mr.  Pepys  and  Mr.  Swan- 
Mton  in  support  of  the  Bill. 

Vol.  V.  c 


in 
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The  Vice-chancellor  : 
I  think  the  Plea  mast  be  oyemiled.  because  it  is  made 
^  applicable  to  the  joint  Advances  of  Samud  Clnarckitt 

FiaL».  the  elder,  and  Samuel  ChurckiU  the  younger,  and 
Ae  separate  Advances  of  each  of  them,  to  the  De- 
faadant  Itdd;  and  though  it  might  have  been  good 
as  to  the  separate  Advances  made  by  Samuel  Churchill, 
the  elder,  and  the  separate  Advances  ot  Samwd 
Churehitt  die  youi^r,  prior  to  the  death  of  the 
former,  I  tlnnk  that  no  Account  could  have  been  taka[i, 
properly,  of  the  Partnership  dealings  of  the  three,  with- 
out an  account  of  the  Advances  jointly  made  by  Samuel 
ChurchUl  the  elder,  and  S.  Churckill  the  younger,  to  the 
Defbidant  Field;  and  no  Account  could  have  been 
taken  of  the  Partnership  dealmgs  of  Samuel  Churchill 
the  younger,  and  the  Defendant,  Field,  without  an 
aecount  of  the  Advances  made  by  Samuel  Churchill, 
the  younger,  after  the  death  of  S.  Churchill  the  elder, 
to  the  Defendant,  Fidd.  The  Plea,  theiefore,  covens 
too  much,  and  must  be  ovemded 

«  Affinned  by  the  Lord  CkanceBor,  aist  December  1839. 
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MASON  V.  HAMILTON. 


8th  December. 


In  April 


InUrpUader* 

1831^  the  Defendant  Livermore  delivered  ten  Cwits. 

Casks  of  Paints,  which  he  represented  to  be  h\$  Pror  j  delivered 

perty,  to  the  Plaintiff,  who  was  a  Wharfinger  in  Lower  Goods  to  B,  a 

Thamea^treei,  to  be  housed  and  kept,  by  him,  for 

Livermare.   Shortly  afterwanls,  Livemorfi  directed  the  ^nd  ^rwards ' 

Plaintiff  to  transfer  the  Gqoda  into  the  Name  of  the  directed  B.  to 

Defendant  HamiUan,  and  to  hold  the  same  for  him,  transfer  them 

'  '  to  C,  which  was 

which  the  Plaintiff  aocordingly  did.   On  the  28th  of  done.  D.  then 

May  1831,  the  Defendants  Emmersan,  Price      Cox,  ^"^^^^^l^^^^ 
who  were  the  Assignees  of  one  J^urtou  a  Bankrupt,      Goods  to 
gave  the  Plaintiff  notice  not  to  deliver  the  Paints  to  any  one  but  him, 
any  one  but  themselves.   The  Plaintiff  having,  in.con-  ^^refiwwl  to" 
sequence  of  the  Notice,  refused  to  deliver  the  Goods  to  deliver  the 
HamiUon,  he,  in  June  1831,  brought  an  Action  of 
Trover  against  the  Plaintiff ;  whereupon  the  Bill  was  brought  Trover 
filed  stating  that  the  Plaintiff  had  no  Interest  in  the  against  and 
Goods,  except  his  Lien  for  Wharfage  and  Warehouse  ijjteipfeader  ^ 
Rent,  and  praying  that  the  Defendants  might  interplead  Afterwards  D. 
together  touching  the  Goods,  and  that  Hamilton  might  Q^^^^^'Jffj^g^^ 
be  restrained  firom  proceeding  with  his  Action.  Goods  and  with- 

drew his  Notice. 

Hamilton,  in  his  Answer,  stated  that  Livermore  had  wasVpro- 

made  over  the  Goods  to  him,  in  satisfaction  of  a  Debt ;  per  Case  of  In- 

and  insisted  that  the  Bill  had  been  unnecessarily  filed,  [^^^whoi 

and  that  the  Plaintiff  ought  to  have  dehvered  up^he  occasioned  the 

Goods  to  him,  without  filing  the  Bill.  Suit,  must  pay 

°  to  the  Plaintiff, 

and  the  other 

The  Defendants,  JEhnmerson,  Price  ^  Cox,  by  their  Defendants, 
Answer,  said  that,  having  found  that  they  had  no  Lawwulta*^ 
means  of  establishing,  by  Evidence,  any  Interest  in  the  Equity. 

c  2 
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Goods,  they,  subsequently  to  the  filing  of  the  Bill,  in- 
formed the  Plaintiff's  Solicitor  that  they  claimed  no 
Interest  in  the  Goods,  and  withdrew  their  Notice :  and, 
they  disclaimed  all  Interest  in  the  Goods,  and  submitted 
that  the  Bill  ought  not  to  have  been  filed,  and  that  no 
Case  of  Interpleader  was  stated  thereby. 

On  the  Notice  being  withdrawn,  the  Plaintiff  offered 
to  deUver  the  Goods  to  HamUtan,  on  being  paid  his 
Costs  at  Law  and  in  Equity,  bilt  HamUton  declined  the 
offer.  The  Plaintiff  then  gave  notice  of  a  Motion  that 
the  Goods  might  be  sold,  and  that  the  Proceeds,  after 
deducting  the  Expenses  of  the  Sale,  might  be  paid 
into  Court.  Before  the  Motion  was  made,  it  was  ar- 
ranged that  the  Cause  should  be  heard  with  the  Motion. 

Mr.  R.  RoupeU  for  the  Plaintiff. 

Mr.  PcUtisson  for  the  Defendant,  Hamilton. 

Mr.  Bethett  for  the  Defendants  Emmersan,  Price  §p 
Cox. 

It  was  contended,  for  the  Defendants,  that  the  Case 
stated  by  the  Bill,  was  not  a  <]!ase  of  Interpleader,  and 
Cooper  V.  De  Tastet  (a)  was  relied  upon. 

No  Counsel  appeared  for  the  Defendant  Livermorej 
who  was  considered  as  a  merely  formal  Party,  and  had 
not  been  served  with  Process. 

The  Vice-Chancellor,  after  stating  the  facts  of  the 
Case,  said  that  there  was  no  opposition  made  to  Hamil" 

(a)  Tamlyn*B  Rep.  177.  But  see  Pearson  v.  Cardan^ 
anitf  vol.  iv.  p.  218. 


1831. 
*  ^  ' 

Mason 
Hamilton. 
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ton's  claim,  either  by  JBmmersan,  Price  ^  Cox,  or  by 
Idvennoreywho  had  given  up  all  Claim  to  the  Goods  : 
that  the  Bill  stated  a  plain  Case  of  Interpleader :  that 
it  did  not  appear  on  what  ground  JEmmerson,  Price  Is 
Cox.  founded  their  Claim;  but  that,,  consistently  with 
the  facts  stated,  they  might  have  had  a  right  to  the 
Goods  prior  to  Liv€rmore\  and,,  if  they  had  brought 
an  Action  of  Trover  against  the  Plaintiff,,  they  must 
have  recovered :  that,  but  for  the  Notice,  the  Goods 
would  have  been  parted  with ;  and  that,  in  an  Inter- 
pleading Suit,  where  there  is  no  Fund  in  Court,  and'the 
cause  of  the  institution  of  the  Suit  can  be  traced  to  one 
of  the  Defendants,  that  Defendant  must  pay  the  Costs 
of  the  Plaintiff  and  of  the  innocent  Defendants,  as  was 
ordered  in  Aldridge  v.  Mesner  (b) ;  JDowson  v.  Hard^ 
castle  (c) ;  and  Edensor  v.  Roberts  (d) ;  in  which  last 
Case  the  Minutes  of  the  Decree  were  wrong,  and  varied 
from  the  Order  pronounced  by  the  Lord  Chancellor,  by 
directing  the  Plaintiff  to  pay  the  Costs  of  two  of  the 
Defendants,  in  the  first  instance,  and  dien  to  have  those 
Costs  again,  together  with  his  own,  out  of  the  Fund  in 
the  Cause ;  whereas  the  Lord  Chancellor  had  directed 
one  of  the  Defendants  to  pay  the  Costs  of  the  Plain.- 
tiff  and  of  all  the  other  Defendants :  that,  accordingly, 
in  this  Case,  the  Defendants  Emmerson,  Price  8f  Cox, 
who  had  occasioned  the  Suit,  must  Pay  to  the  Plaintiff, 
and  to  the  Defendants  Hamilton  and  Livermore,  their 
Costs  both  at  Law  and  in  Equity,  and  the  Plaintiff 
must  deliver  the  Goods  to  Hamilton. 


1831. 
Mason 
Hamilton^ 


ib)  6'Ve8.4i8. 
(c)  2  Cox,  379* 


(d)  Ibid.  281,  andrsee  Cotu- 
tm  V.  WUliami,  9  Ves.  108.. 
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14th  December. 

Comtructum, 
Trtttt. 

Testator  gave 
AoDuities  out 
of  any  Money 
arising  from 
wliatever  Divi- 


BENSON  V.  WHITTAM. 
HEMMING  V.  WHITTAM.  (a) 

John  BENSON  made  his  Will,  in  his  own  hand- 
writing, dated  the  30th  of  May  1822,  and  in  the  follow- 
ing words:  "  I  give  and  bequeath  unto  my  Niece,  Maria 
Foster,  for  her  own  sole  use  and  disposal,  the  Dividend 
arising  on  my  Share  as  a  contributor  to  the  joint  stock 
of  the  Corporation  of  the  Amicable  Society  for  a  per- 
dends  he  might  petual  Assurance  Office :  To  Sarah  Acres,  Spinster  (who 
has  been  brought  up  in  my  family  from  her  infancy)  so 
long  as  she  remains  unmarried,  the  Sum  of  200  /.  per 
Annum,  for  her  sole  and  separate  use,  to  my  Niece, 
Mary  Parsons,  200 1  per  Annum,  for  her  sole  and  sepa- 
rate use,  and,  after  her  decease,  to  be  equally  divided 
amongst  her  three  Children,  or  the  survivor  or  survivors 
the  Children  of  of  them,  and,  to  the  Widow  of  my  Brother  Francis 

his  Brother  Benson,  of  the  City  of  York,  Shoemaker,  60  /.  per  Annum, 
asheshouldfind      ^    /      „  "      il^  /       Jv        j  i 

deservingof  En-  Money  ansmg  from  whatever  Dividends  I 

couragement,  may  die  possessed  of  in  the  Bank  of  JEngland,  and  the 
demi^f  t^  residue  and  remainder  of  the  said  Dividends,  to  my 
Annuitants  or  Brother,  Arthur  Benson,  {to  enable  him  to  assist  such  of 
^L^^^^J^l^^  Children  of  my  deceased  Brother,  Francis  Benson,  as 
he,  the  said  Arthur  Benson,  may  find  deserving  of  en- 
couragement) (b),  to  be  paid  to  the  said  several  Persons 
as  the  same  shall  become  due ;  and,  upon  the  demise 
of  the  said  Sarah  Acres,  Mary  Parsons  and  her  three 


die  possessed  of 
in  the  Bank  of 
England^  and 
the  Residue  of 
the  said  Divi- 
dends to  his 
Brother,  A,  to 
enable  him  to 
assist  such  of 


Testator  gave 
each  Annui- 
tant's propor- 
tion of  the  be- 
fore mentioned 
Dividends,  to 
his  Brotlier, 
to  be  at  his  dis- 
posal, but  the 
FrincijfMd  to  re- 
main m  the 


(n)  See  the  Report  of  this  Cause  on  the  Hearing,  in  VoL  ii. 
page  493. 

(6)  In  die  original  WHl,  these  words  were  in  a  paientbesis. 

Bank.  Held  that  no  Trust  was  created  for  the  Children  of  F, 
but  that  A.  took,  absolutely,  the  Capital  of  the  Testator's 
Stock,  subject  to  the  Annuities. 
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Children,  and  the  Widow  of  my  Brother  Francis  Beth- 
son,  or  any  of  them,  I  bequeath,  each  such  Person's 
proportion  of  the  before-mentioned  Dividends,  to  my 
said  Brother  Atthwr  Benton,  to  be  at  Ms  disposal,  but  tie 
Principal  to  remain  in  the  Bank :  and  I  also  give  and 
bequeath,  to  the  said  &iraA  Acres,  and  my  before- 
mentiooed  Niece>  Mary  Parsons,  to  be  divided  equally 
between  them  (exclusive  of  what  I  have  before  be- 
queathed unto  Uiem)  all  my  Household  Furniture  in 
Town  and  Country,  Plate,  Watches,  Linen,  China, 
Notesi  Bonds,  ready  Cash,  Live  Stock  and  Carriages 
(if  any),  and  all  Monies  due  and  owing  to  me,  except 
what  Money  may  be  in  the  hands  of  any  Banker,  and 
1,000  /.  lent  by  me  to  the  Trustees  for  repairing  Peter- 
borough Church,  which  I  bequeath  to  my  said  Brother, 
Arthur  Benson,  together  with  the  Lease  or  Leased  of 
any  I>welling4iouse,  Land  or  Houses  that  I  may  have, 
they  the  said  Sarah  Acres  and  Marg  Parsons  defray- 
ing, or  causing  to  be  defrayed  my  just  Debts  and  Fune- 
ral Expenses^  and  paying,  to  each  of  my  Executors, 
the  Sum  of  100  /.  for  their  trouble  in  executing  this  my 
last  Will  and  Testament,  also  200 1  to  Mrs.  Hannah 
Benson,  of  Hull,  Widow,  to  enable  her  to  put  out  her 
four  Children  to  some  Profession,  whereby  they  may 
be  enabled  to  gain  a  livelihood,  and  likewise  20  2.  to 
Sarah  Collini,  Spinster,  and  her  Sister,  Frances  Stuart^ 
and  to  Mr.  Daniel  Denny,  Silversmith,  to  purchase 
Mourning.  I  likewise  give  and  bequeath,  to  my  said 
Brother,  Arthur  Benson,  all  my  Parliamentary  Books, 
nre-anns.  Fishing-rods  and  Tackle  thereunto  belonging, 
together  with  my  Walking-sticks  and  Canes,  and,  to 
the  Children  of  my  Brother  Francis  Benson,  all  my 
Wearing  Apparel,  Shoes  and  Body  Linen,  to  be  equally 
divided  amongst  them,  and  I  do  appoint  my  said  Brother, 
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18  ji. 

'  V  ' 

Bbmson 
Whittam. 


Arthur  BensoHf  and  Oeorge  Whittam,  Esqiiiies,  Execu- 
tors of  thi»  my  last  Will  and  Testament. 

The  Testator  died  on  the  dd  of  April  1827. 

It  appeared^  by  the  Master's  Report^  that  Arthur 
Benson,  and  Mrs.  Parsons  and  the  five  other  Children 
of  Francis  Benson,  (all  of  whom  were  Defendants,)  were 
the  Testator's  Next  of  Kin  at  his  death,  and  that  they 
were  in  hiunble  conditions  of  life ;  and  that  the  Testa- 
tor, at  the  date  of  his  Will,  was  possessed  of  23,000  /. 
Stock,  in  the  Three  per  Cents  and  Four  per  Cents,  and 
at  his  Death  of  27,500  /.  Stock  in  the  Three  and  Three 
and  a  Half  per  Cents. 

The  Causes  now  came  on  to  be  heard  for  Further 
Directions;  and  the  Questions  were,  1st,  whether  Arthur 
Benson  was  entitled,  absolutely,  to  the  Testator's  Stock, 
subject  to  the  payment  of  the  Annuities :  2d,  whether 
the  Will  created  a  constructive  Trust  for  the  Children 
of  Francis  Benson :  3d,  whether  any  part  of  the  Capital 
of  the  Testator's  Stock,  passed  under  the  Bequest  to 
Sarah  Acres  and  Mary  Parsons. 

Sir  E.  Sugden,  Mr.  Knight  and  Mr.  Wright  for 
the  Executors  of  Arthur  Benson,  the  Plaintiff 
in  the  original  Cause,  who  had  died  pending  the 
Suit: 

The  Testator  has  made  an  indefinite  Gift,  of  the  Divi- 
dends of  his  Stock,  to  his  Brother  Arthur  Benson,  and, 
consequently,  the  Capital  of  the  Stock  passed  by  that 
Bequest.  Phillips  v.  Chamberlain,{c),  Page  v.  Leaping- 


(c)  4  Ves.  51. 
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well  (d),  Adamum  v.  Armitage  (e),  Stretch  v.  Wat* 
kins  (/).  2dy  It  appears,  by  the  Master^s  Report,  that  the 
Children  of  Fraricis  Benson  were  all  in  low  situations 
of  life,  and  the  Testator  shows  that  he  knew  them  to 
be  so,  by  bequeathing  to  them  his  Shoes  and  other 
Articles  of  Wearing  Apparel.  The  Testator  could  not 
have  intended  that  they  should  take  the  large  Sum  of 
Stock  which  he  left  behind  him«  He  meant  that  Arthur 
should  take  it  absolutely,  and  that  it  should  be  left  to 
his  discretion  to  assist  such  of  the  Children  of  Francis, 
as  he  should  find  deserving  of  Encouragement.  One  of 
two  constructions  must  be  put  upon  tins  Bequest,  either 
Arthur  must  take  the  absolute  Interest  in  the  Stock, 
with  a  discretion  as  to  assistmg  such  of  Francises  Chil- 
dren as  may  be  deserving  of  Encoun^ement;  or  he 
must  be  a  Trustee  of  the  Stocky  for  the  Children 
equally,  however  unworthy  they  may  be  of  the  Testator's 
Bounty.  There  is  no  Case  where  Property  has  been 
given  to  a  near  Relation  vnth  a  discretion  as  to  assisting 
colain  Objects^  in  which  it  has  been  decided  that  the 
Party  has  taken  anything  but  an  absolute  Interest  in 
the  Property.  The  Testator  clearly  intended  a  Benefit 
to  his  Brother  Arthur.  As  each  of  the  Annuitants  dies, 
the  Dividends  which  were  applicable  to  the  payment  of 
the  deceased  Person's  Annuity,  are  to  be  at  his  disposal. 
If  he  is  to  be  converted  into  a  Trustee,  there  is  nothing 
in  the  Will  to  give  him  even  a  Life  Interest  in  the  Stock : 
and,  if  the  Testator  had  had  no  other  Property  than  the 
Stock,  Arthur  would  have  taken  nothing  under  the 
Will,  and  the  Children  would  have  been  enabled  to 


1831. 


Benson 


Whittam. 


(<sOr  18  Vcs.463. 

(e)  19  Ves.  416;  S.  C.  Coop.  C.  C.  283. 
(/ )  1  Madd.  1153. 
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assist  Arihur.  The  words  ''to  enable  him,&c."  impose 
no  obligation;  but  leave  it  entirely  to  Artlmr^a  discre^ 
tion  to  assist  such  of  the  Children  of  Francis  as  he  may 
find  deserying  of  Encouragement.  There  is  nothing  in 
the  Will,  which  points  out  which  of  the  Children  the 
Testator  intended  to  benefitp  or  what  Shares  of  his  Stock 
he  meant  them  to  take.  The  Bequest,  therefore,  must 
be  held  to  be  an  absolute  Bequest  to  Arthur,  leaying  it 
discretionary  in  him  to  give  what  be  might  think  proper 
to  such  of  the  Children  of  Francis  as  he  might  find  de- 
serving of  Encouragement  Wright  v.  Atkins  (g),  Sale 
V.  Mocre{h),  Meredith  v.  JE[eneage{i). 

The  SoHdtar-yeneral  and  Mr  Jeremy,  for  the  De- 
fendant, Sarah  Acres : 

1st*  It  is  impossible  to  maintain  that  Arthur  Benson 
is  entitled  to  the  Stock  absolutely.  The  Dividends  only 
are  given  to  him  for  a  particular  purpose,  and  the  Prin^ 
cipal  is  to  remain  in  the  Bank ;  fU>  that  he  could  not 
touch  the  principal.    Stock  inay  pass  under  the  word 

Money and  it  appear^,  from  the  expressions  used 
by  the  Testator,  that,  when  he  was  speaking  of  Money, 
he  meant  Money  in  iht  Funds.  He  calls  the  Capital 
of  his  Stock  Principal."  Now  the  word  "  Principal" 
is  not  applicable  to  Stock,  but  to  Money.  He  directs 
Annuities  to  be  paid  out  of  any  Money  arising  firom 
whatever  Dividends.  So  that  when  he  spoke  of  his 
Stock,  he  spoke  of  it  as  Money  arising  &om  the  Stock. 

(g)  hk  House  of  Lords.  It  appears  from  the  Report  of  this 
Case  in  i  Turn.  &  Russ.  143,  that  the  Decisions  of  the 
Master  of  the  Rolls  and  Lord  Chancellor^  17  Ves.  255,  and 
19  Ves.  299,  were  reversed  on  the  Appeal. 

{k)  Ante,  vol.  i.  p.  534.  (f)  Ibid,  p.  54a. 
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Galtimi  t.  Noble  Bescoby  v.  Pack  (1%  KendaU  v. 
KauiaU  (m.) 

The  Bequest  to  'Sarah  Acres  and  Mary  Pareone  is 
ft  Residuary  Bequest  The  burden  which  the  Testator 
throws  on  them,  is  a  burden  which  the  Law  throws  (m 
the  graeial  bulk  of  the  Estate.  He  imposes  on  them 
the  whole  ama  of  the  administration  of  his  Property : 
so  that,  qmcunque  vid,  Sarah  Acree  and  Mrs.  Paretms 
will  take  the  Capital  of  the  Testator's  Stock.  The 
Executors  cannot  take  it,  for  Legacies  are  given  to 
them,  expressly,  for  their  trouble :  so  that,  if  the  Court 
hdds  that  it  does  not  pass  to  Mrs.  Acres  and  Mrs. 
Parsons,  it  is  undisposed  of,  which  is  a  conclusion  that 
the  Courts  neter  come  to  if  it  can  be  possibly  avoided. 

Mn  Pgrys  and  Mr.  Barber,  for  the  Defendant, 
Mary  Parsons : 

Mrs.  Parsons  has  three  different  Titles :  Ist,  as  one 
of  the  Testator's  Next  of  Kin,  with  which  we  shall 
not  trouble  the  Court:  2d,  as  one  of  the  Children 
of  JVemos  Benson :  and,  dd,  under  the  Residuaiy 
Clause. 

The  WHl  creates  a  Trust  of  the  Residue  of  the  Stock, 
for  the  Children  of  Francis  Benson,  after  a  sufficient 
Portion  of  it  is  set  apart  to  pay  the  Annuities.  Adamson  v. 
Armiiaye  (»).  In  Brown  v.  Casamajor  {p),  it  was  held 
that  a  Trust  was  created  by  words  which  are  almost 
id^tically  the  same  as  those  used,  by  the  Testator,  in 


(*)  3  Mer.  691. 

(/)  1  Sim  &  Stu.  500. 

(«)  4  Rum.  360. 


(«)  ipVes.  416. 
(0)  4  Ves.  498. 
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this  Case.  The  words  were:  "  To  enable  him  to  provide 
jfbr  his  younger  Children."  The  only  diflference  is  that 
provide"  is  used  instead  of  "  assist the  word 
enable,"  on  which  the  question  turns,  occurs  in  both 
Cases.  Here  both  the  subject  and  the  objects  of  the 
Trust  are  certain.  Birck  v.  Wade  (p).  Parsons  v.  Baker 
(q).  Sale  v.  Moore  and  'Meredith  v.  Heneage,  are  dis- 
similar to  the  present  Case.  In  the  former,  the  Tes- 
tator apologises  for  not  leaving  anything  to  his  Brother 
and  elder  Sister ;  and,  in  the  latter,  the  Property  was 
given  to  the  Wife,  ^*  unfettered  and  unlimited." 

Tliere  are  no  words  in  the  Clause  now  under  con- 
sideration, from  which  it  can  be  implied  that  the  Tes- 
tator intended  that  Arthur  Benson  should  derive  any 
benefit  from  the  Residue  of  the  Dividends.  He  has  a 
discretion  as  to  how  the  Dividends  are  to  be  applied  to 
assist  the  Children  of  Francis  Benson,  but  no  discretion 
as  to  whether  they  are  to  be  applied  or  not.  When 
the  Testator  intended  a  benefit  to  Arthtar,  he  knew 
how  to  express  it.  The  Funds  for  payment  of  the  An- 
nuities, are  to  be  at  his  disposal,  as  the  Annuitants  die. 
It  cannot,  therefore,  be  supposed  that  what  was  con- 
tained in  the  previous  part  of  the  Gift,  was  to  be  at  his 
disposal. 

If  the  Court  should  hold  that  the  Trust  which  we 
contend  for,  fails  for  uncertainty,  then  that  portion  of 
the  Stock,  which  is  not  required  for  payment  of  the 
Annuities,  passes,  to  Sarah  Acres  and  Mrs.  Parsons, 
under  the  Residuary  Clause. 


1831. 


Bbnsok 

V. 

Whittam. 


(p)  3  Ves.  &  Beam.  198. 
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Mr.  TVeslave  and  Mr.  Purms,  for  the  Children  of 
Fraiicis  Bacon,  except  Mrs.  Parsons : 

Arthur  Benson  took  the  whole  of  the  Stock  that  was 
bequeathed  to  him,  imprest  with  a  Trust  for  the  benefit 
of  the  Children  of  Francis.  If  Arthur  was  not  in- 
tended to  be  a  Trustee  of  the  Stocky  why  did  the  Tes- 
tator direct  that  the  Capital  should  remain  in  the  Bank  ? 
Doyley  v.  Attomey-general  {r\  Broum  t.  Higgs  (s\ 
Harding  y.  Glyn  (/),  Birch     Wade  (u). 

[The  Vtce-ChanceUoT : — It  is  clear  that  the  words^ 
to  be  paid/'  do  not  apply  to  the  Children.  In  the 
original  WiU,  the  words^  to  enable  him  to  assist  such 
of  the  Children  of  my  deceased  Brother  Francis  Benson^ 
as  he  the  said  A.  Benson,  may  find  deserving  of  En- 
couragement," are  in  a  parenthesis;  and,  admitting  that 
those  words  create  a  Trust,  what  words  are  there  to 
connect  the  subsequent  Gift  with  the  former?] 

If  there  is  any  portion  of  the  Stock,  as  to  which  no 
Trust  is  created  for  the  Children  of  Francis  Benson, 
then  we  submit  that  Arthur  Benson  takes  a  Life  Interest 
only  in  it,  and  that  the  Capital  is  undisposed  of,  and 
consequently,  belongs  to  the  Testator's  Next  of  Kin. 
It  is  clear  thai  the  Bequest  to  Mary  Parsons  and  Sarah 
Acres  is  specific  and  not  residuary ;  and  there  are  no 
words  in  that  Clause  of  the  Will  which  can  be  held  to 
pass  the  Stock.    The  context  of  the  Will  explains 

(r)  3  Eq.  Ab.  194;  4  Vin.  Treat,  Pow.  3d  Edit.  318, 

Ab.  485 ;  and  see  7  Ves.  58,  where  the  Cases  above  cited 

note,  and  ]6  Ves.  47.  are  observed  upon.  See  also 

($)  4  Ves.  708  ;  5  Ves.  16  Ves.  47. 

495;8  Ves.56i ;  18  Ves.  193.  («)  3  V.  &  B,  198. 

(/)  1  Atk.  469.  See  Sugd. 
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what  the  Testator  meant  by  the  word  Mooies." 
Besides  Hoiham  Sutton  {x)  decided  that  Stock  will 
not  pass  by  the  word  Moijoy." 

The  VjLCE-CliANCELLaB : 

Hie  6r9t  ^lueatioQ  in  Ais  Case,  is  whether  a  Trust  is 
created,  for  the  b^iefit  of  the  Children  of  Framei*  Bensam^ 
by  the  following  Clause  in  the  Will  of  his  Brother, 
John  Benson :  And  the  Residue  and  Remainder  of  the 
said  Dividends  to  my  Brother  Arthur  Benson,  (to  ena- 
hfe  hm  to  assiat  such  of  the  Children  of  my  deceased 
Brother  Francis  Bwson  as  he*  ihe  said  Arthmr  Benson, 
fi^ball  find  desenring  of  Encouragement),  to  be  paid  to  the 
stud  seifeis»l  Pigrsona."  The  words,  to  enable,  &c." 
are  i^,  I  b^ore  observed,  in  a  parenthesis ;  and  oonae- 
quently  the  wo^pds  to  he  paid^  &c."  t|>ply,  not  to  the 
Childfen  of  F.  Bemson,  but  to  the  Persons  to  whom  the 
Testator  had  given  Annuities  in  the  preceding  part  of  his 
Will. 


1  am  not  aware  that  there  is  any  Case,  wheare  there 
is  a  Gift  to  a  Party,  apparently  in  terms  which  wonM 
make  him  the  taker  so  as  to  have  a  benefit,  and  words 
Jbave  bee»  connected  with  it  which  express  Ae  reason 
Ibr  which  it  was  given,  sudi  as  thc^,  to  enable  him 
ilo  assist  sudi  of  the  Children  of  my  deceased  Brother 
Francis  Benson  as  he,  the  said  Arthur  Benson,  shall 
find  deserving  of  Encouragement,"  m  which  the  Court 
has  held  that  a  Trust  was  created  for  those  Persons. 
The  Cases  that  have  been  Cited,are.case8  where  Property 
has  been  given  to  a  liegatee,  with  a  Power  to  select  one 
or  more  of  a  specified  class  of  Persons,  to  take  the  Pro- 


(jp)  15  Ves.  319. 
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perty  after  the  decease  of  the  Legatee.   Aa  in  Har^ng 
V.  Glgn^  where  the  Testator  gave  the  Lease  of  his  House 
and  certain  other  Articles^  to  his  Wife,  but  desired  her, 
at  or  before  her  death,  to  give  the  same  unto  and  amongst 
such  of  his  own  Relations  as  she  should  think  most  de- 
senring  and  approve  of.    In  such  Cases  the  Court  has 
held,  if  the  Power  be  not  exercised^  that  a  Trust  is 
created  in  &Your  of  those  Persons  who  were  pointed  out 
as  the  objects  of  the  Power.    In  the  Case  of  Brown  v. 
CatamtJ^f  the  words  were :    I  also  ^ve»  to  the  said 
Bwmpbrey  Sibtharp,  the  further  Sum  of  7,000/.  the 
better  to  enable  him  to  provide  for  his  younger  Children ; 
and,  if  he  should  depart  this  life  before,  or  I  be  ren- 
dered incapable,  in  case  of  accident,  to  make  any  alte- 
ration, then  I  give  the  said  Sum  of  7,000  L  to  Susanna 
Siitiarpj  his  Wife,  for  the  purposes  aforesaid,  and  if 
both  of  them  should  die  before  me,  I  give  the  same 
among  the  younger  Children."    In  that  Case,  the  Court 
held  that  the  Father  was  entitled  to  the  Interest  of  the 
7,000     for  his  life ;  and  that  his  younger  Children  had 
an  interest  in  the  Principal.   It  seems  rather  extraor- 
dinary that  any  question  should  have  arisen  upon  that 
Bequest;  for  it  is  perfectly  plain  that  the  Father  was 
entitled  to  the  Fund  for  his  life,  and  that  he  had  a 
Power  to  dispose  of  the  Principal  in  providing  for  his 
younger  Children  ;  and,  if  he  did  not  exercise  that  Powei; 
then  the  Fund  was  given,  expressly,  to  the  younger 
CSiildien.   In  the  Case  of  Brawn  v.  Higgs,  the  Testator 
expxBB&i  himself  thus :    I  authorise  and  empower  my 
sakl  N^hew,  John  Brawn,  to  receive  the  remainder  of 
the  Rent  that  arises  from  my  Estate  at  Brize  Norton, 
over  and  above  the  100  /.  I  have  directed  to  be  paid  to 
my  loving  Wife  Rupertia  Brawn,  and  to  dispose  of  it  in 
the  Mowing  msmner,  that  is  to  say,  to  take  100  /.  of  it, 
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every  year,  to  his  sole  and  separate  use,  and  to  employ 
the  remainder  of  the  said  Rent,  after  paying  the  annual 
Rent  to  the  College  and  the  Fines  for  the  renewal  of  the 
Leases,  and  other  necessary  Expenses  about  the  Farms, 
to  such  Children  of  my  Nephew  Samuel  Brawn  as  my 
said  Nephew  John  Brown  shall  think  most  deserving, 
and  that  will  make  the  best  use  of  it,  or  to  the  Children 
of  my  Nephew  William  Augustus  Brown,  if  any  such 
there  are  or  shall  be."  John  died  in  the  lifetime  of  the 
Testator ;  and  it  was  held  that  a  Trust  was  created  for 
the  Children  of  Samuel,  and,  according  to  Lord  Eldon's 
construction,  for  the  Children  of  William  Augustus 
Brawn  also,  about  which,  I  think  there  could  not  be  any 
doubt. 

I  do  not  see  that  there  is  any  similarity  between  Cases 
of  that  kind  and  the  present  Case,  where,  in  the  first 
instance,  the  Gift  is  to  Arthur  Benson,  and  then  the  Tes- 
tator has  added  apparently  the  cause* of  the  Gift:  to 
enable  him  to  assist  such  of  the  Children  of  my  de- 
ceased Brother  Francis  Benson,  as  he  the  said  Arthur 
Benson  shall  find  deserving  of  Encouragement.''  It  is 
clear  to  me  that  the  Testator  intended  to  increase  the 
Funds  of  Arthur  Benson,  whereby,  if  he  pleased  and 
thought  that  there  were  any  of  the  Children  of  Francis 
Benson  that  deserved  Encouragement,  he  might  be  better 
able  to  assist  them.  I  do  not  see  any  reason  for  depart- 
ing from  the  natural  import  of  the  words  used  by  the 
Testator :  and,  more  especially  as  the  natural  construc- 
tion of  those  words  is  fortified  by  what  follows.  The  Tes- 
tator goes  on  to  say :  and  upon  the  demise  of  the  said 
Sarah  Acres  and  Mary  Parsons,  and  her  three  Children, 
and  the  Widow  of  my  Brother  Francis  Benson,  or'  any 
of  them,  I  bequeath  such  Persons'  proportion  of  the 
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befi>re-ineiitioned  Diyidends,  to  my  said  Brother  ilr^Aur 
Benwn^  to  be  at  his  disposal."  That,  according  to  my 
apprehension,  is  a  complete  Gift  for  the  benefit  (that  is, 
for  the  free  disposition)  of  Arthur  Benson ;  and,  if  the 
objects  of  the  Testator's  bounty^  were  not  Arthtar  Benson, 
but  the  Children  of  Francis,  how  does  it  happen  that 
there  is  no  allusion  made  to  the  Children  of  Francis 
in  this  Bequest.  My  opinion  therefore  is,  that  the  words 
which  have  been  relied  upon,  are  not,  of  themselves, 
sufficient  to  raise  a  Trust  for  the  benefit  of  the  Children 
of  Francis  Benson. 
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The  next  question  is,  what  is  the  quantity  of  Estate 
and  Interest,  which  Arthur  Benson  takes  in  what  is  given 
to  him  ?  The  two  Clauses  which  I  am  going  to  advert  to, 
throw  light  upon  each  other.  The  Testator,  in  the  first 
instance,  has  given  a  Fund,  in  one  long  sentence,  which 
ends  with  the  words :  but  the  Principal  to  remain 
in  the  Bank.''  That  sentence  commences  with  giving 
an  Annuity  to  Sarah  Acres,  who  was  the  Testator's 
adopted  Child,  another  Annuity  to  his  Neice,  Mary 
Parsons,  who  was  one;  of  the  Children  of  his  Brother 
Francis,  and  then  the  Will  proceeds  thus :  and,  after 
her  decease,  to  be  equally  divided  amongst  her  three 
Children,  or  the  Survivor  or  Survivors  of  them ;  and  to 
the  Widow  of  my  Brother  Francis  Benson,  50/.  per 
annum,  out  of  any  money  arising  from  whatever  Divi- 
dends I  may  die  possessed  of  in  the  Bank  of  England." 
I  should  have  thought  that  those  words,  if  they  had 
stood  alone,  would  have  carried  to  Sarah  Acres,  the 
Wdow  of  Francis  Benson,  and  the  three  Children  of 
Mis.  Parsons,  the  absolute  Interest  in  the  Funds  requi- 
ate  for  payment  of  their  respective  Annuities.  But 
afterwards  the  Testator  has  explained  what  he  meant  by 
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these  WordBy  for  he  says :  And  upon  the  demise  of  the 
said  Sarah  Acres,  Mary  Parums,  and  her  three  ChikLren, 
and  the  Widow  of  my  Brother  Francis  Bemsony  or  any 
of  them,  I  bequeath  each  such  Person's  proportion  of 
the  before-mentioned  Dividends  to  my  said  Brother 
Arthur  Bentoiiy  to  be  at  his  disposal."  If,  as  has  been 
contended,  the  Testator  meant  to  gire  his  Brother  a 
Life  Interest  only  in  his  Stock,  a  portion  of  it  would  be, 
first  of  all,  to  be  enjoyed,  for  life,  by  the  Niece  of  his 
Brother,  and  then  by  Persons  who  were  the  Great 
Nieces  and  Great  Nephews  of  his  Brother ;  so  that, 
as  to  that  Portion,  the  Brother  would  take  a  Life  In- 
terest, in  remainder,  after  the  death  of  Persons  who 
were  in  the  second  generation  from  him.  Prim&  facie, 
that  appears  to  be  a  very  extraordinary  intention  to  have 
entered  into  the  Testator's  mind ;  and  it  seems  to  me  to 
fortify  the  conclusion  which  I  have  come  to,  as  to  the 
effect  of  this  disposition,  namely,  that  the  Testator, 
when  he  so  gave,  in  rmiainder,  to  his  Brother  Arihtar, 
the  Fund  that  was  to  produce  the  Annuities,  meai^  to 
give  him  the  absolute  interest  in  that  Fund.  If  then  the 
Testator  intended  to  give,  to  his  Brother,  the  absolute 
interest  in  tiie  Fund  which  was  to  produce  the  Annuities^ 
it  aids  the  conclusion  that  when,  in  the  preceding  part 
of  the  sentence,  he  says :  ^  the  Residue  and  Remainder 
of  the  said  Dividends  to  my  Brother  Arthur  JBensam^*' 
he  means  to  give  him  the  absolute  Interest,  that  is,  the 
Capital  that  was  to  produce  the  Dividends. 


I  am  therefore  of  opinion  that  what  the  Testat<Mr 
meant,  was  that,  in  the  first  instance,  Arthvr  Benson. 
should  take,  absolutely,  so  much  of  the  Stock  as  might 
not  be  wanted  to  answer  the  Annuities  given  to  Sarah 
Acres,  Mary  Parsons,  and  the  Widow  of  his  Brother 
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Francis,  and  thttt^  after  the  deaik  of  the  Annuitants,  >?3>' 
Artkur  should  take,  absoliitely,  the  Carpm  of  the  Fund  g^^g^^ 
o«t  of  whkb  those  Annuities-  wera  to  arise. 

Whittam. 

That  being'  ny  ophuoD,  there  is  no  other  question  m 
the  Ca«se  that  I  have  to<  decide. 


DUMMER  V.  PITCKBR. 

1831: 

_  19th  December. 

IHOMAS  CASS,  Ae  Testator  itt  this  Oau9e>  being   ^  ' 

possessed^  ef  9yM9f.  Four  per  Cent.  Btak  AnnuitieSy  and  WiU. 
t,000^  Rye  p»  Cent.  Baidt  AunwWes,  m  October  1811  ^^^^^^^^^^ 

and  FebmttFf         fransfenred  them*  iR<;o  the  Names  of   

hhnseff  and  his  Wife.   He  ma*  hie  Will,  dated  the  ^  J^^^' 

of  My  1814,  » the  firffowing  wordb :  *  First  of  M  wai,TranSlr.'* 
I  give  my  Leasehold  House  and  Pk«ttises,  situate  in  red  two  Sums 
Sautk-street,   Smtik  Audky-streei,  ehmveiwr-^qHare;  Cente^'and 

Five  per  Cents , 

whieb  were  then  the  whale  of  his  Funded  Property,  into 
the  joint  Names  of  himself  and  his  Wife.  By  his  Will  he  be- 
queathed all  his  Funded  Property  or  Estate  of  what  kind  soever, 
ie  Trustees,  in  Thist  for  his  Wife  for  Lifb,  and,  after  her  decease, 
m  Trust  (amonest  other  things)  to  pay  certain  Legacies  of  Four 
per  Cent.  Stock,  amounting,  within  50  /.,  to  the  Stock  of  that 
description,  which  he  had  so  transferred ;  and  he  gave  the  Re- 
sidue of  hki  Estate  to  A.  h  B.  He  afterwards  purchased  fur- 
ther Sums  of  Five  per  Cents,  in  the  Names  of  himself  and  his 
Wife,  and  died  in  her  lifetime,  having  no  Stock  except  that 
before-mentioned,  exclusive  of  which  his  Pteperty  was  not  suf- 
ficient to  pay  his  Legacies:  Held  that  the  Wife,  on  her  Hus- 
band's death,  became  absolutely  entitled  to  the  Stock ;  and  that 
the  Bequest  of  the  Testator's  Funded  Property  was  not  suf- 
ficiently specific  to  make  her  elect  between  Ac  Stock,  and  the 
Benefits  which  she  took,  under  the  Will,  in  certain  Parts  of  the 
Testator's  Property. 
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also  my  leasehold  House  and  Premises  situate  and 
being  in  Curzon-street,  May-fair;  also  my  leasehold 
House  and  Premises  situate  and  being  in  Chapel-street 
West,  May-fair ;  and  likewise  my  leasehold  House  and 
Premises  situate  and  being  in  Henrietta-street^  Caven- 
dish-squarey  St.  Mary-le-bone,  and  all  the  Rents  and  Pro- 
ceeds of  the  aforesaid  four  Houses,  together  with  all  the 
Interest  of  all  my  funded  Property  or  Estate,  of  what 
kind  soever,  or  wheresoever  the  same,  or  any  part  thereof, 
may  be  found,  I  give  to  Samuel  Dummer,  of  Beech- 
streety  in  the  City  of  London,  and  William  Thomas 
Sweet,  of  South  Audley-street  aforesaid,  upon  Trust,  and 
to  the  intent  and  meaning,  that  the  said  Samuel  Dummer 
and  WiUiam  Thomas  Sweet,  or  the  Survivor  of  them,  their 
Heirs  or  Assigns  of  @uch  Survivor,  do  and  shall,  from 
time  to  time,  and  at  all  times  hereafter,  pay  the  net 
Rents  and  Issues  of  the  aforesaid  four  Houses  and  Pre- 
mises, and  also  the  Interest,  Proceeds  and  Profits  of  all 
my  funded  Property,  and  all  my  Estate,  of  whatsoever 
kind,  as  soon  and  as  often  as  the  same,  or  any  part 
thereof,  may  become  due  and  payable,  into  the  hands 
of  my  beloved  Wife,  Mary  Cass,  for  her  own  proper  Use 
and  Benefit,  for  and  during  her  natural  life,  or  permit 
her  to  receive  the  same  for  her  sole  and  separate  Use 
and  Benefit,  and  her  Receipt  shall  be  good  and  sufficient 
discharge  therefore ;  and,  fit)m  and  immediately  after  the 
death  of  my  beloved  Wife,  Mary  Cass,  then,  upon 
Trust  for  the  said  Samuel  Dummer  and  William  Thomas 
Sweety  or  the  Survivor  of  them,  the  Executor,  Admi- 
nistrator or  Assign   of  such  Survivor,  I  give  and 
bequeath  in  manner  following,  that  is  to  say,  first,  to 
my  Nephew,  Josqph  Pitcher,  senior,  I  give  and  bequeath 
the  sum  of  300/.  Stock  Four  per  Cent.,  together  with 
my  leasehold  House  and  Premises  situate  and  being  in 


CASES  IN  CHANCERY. 


37 


Henriettar$treet  aforesaid ;  also  I  give,  to  my  Nephew 
Joseph  Pitcher^  junior,  the  sum  of  300 1.  Stock  Four 
per  Cents*;  also  I  give  and  bequeath  to  mj  great 
Nephew,  William  Pitcher^  the  sum  of  300  /.  Stock  Four 
per  Cents. ;  also  I  give  to  my  great  Niece,  Mary  Boyden 
Bevis,  the  sum  of  300  Z.  Stock  Four  per  Cents. ;  also  I 
give  and  bequeath  to  my  Niece,  Mary  Buren,  the  sum 
of  200  /.  Stock  Four  per  Cents. ;  also  I  give  and  bequeath 
to  my  Niece,  Sctrah  Giddings,  the  sum  of  200  /.  Stock 
Four  per  Cent. ;  also  I  give  and  bequeath  to  my  Sister- 
in-law,  Margaret  Webb,  the  sum  of  200  /.  Stock,  Four 
per  Cent. ;  also  I  give  and  bequeath  to  my  two  Sisters- 
in-law,  Ann  Morton  and  Margaret  Webby  an  Annuity  of 
60  L  each  and  either  of  them,  and  to  be  paid  them  out 
of  my  Estate,^  in  half-yearly  Payments,  that  is  to  say, 
25  /•  to  each  of  them  in  each  half-yearly  Payment,  and 
the  Survivor  of  them,  the  said  Ann  Morton  and  Mar^ 
garet  Webb,  shall  and.  may  have  the  whole  Annuity  of 
100  L  during  her  natural  life ;  and,  after  the  death  of 
both  my  Sisters-in-law,  Ann  Morton  and  Margaret  Webb, 
I  then  give,  and  my  Will  is,  that  the  one  Moiety  of 
the  principal  sum  of  2,000  from  which  the  Annuity  of 
100/.  proceeds,  I  give  to  the  Children  of  my  Niece, 
Mary  Ann  Durnmer,  or  their  Heirs,  Share  and  Share 
alike,  and  the  other  Moiety  of  the  aforesaid  principal 
sum  of  2,000  after  the  death  of  my  said  two  Sisters- 
in-law,  I  give,  and  my  Will  is,  that  the  said  principal 
sun  of  1,000  L,  being  the  Moiety  of  2,000  /.  aforesaid, 
I  give  to  the  Children  of  my  Nephew,  Joseph  Pitcher, 
senior,  bom  by  his  first  Wife,  Elizabeth  Pitcher,  Share 
and  Share  alike,  or  to  their  Heirs,  in  like  manner.  Also 
I  give  the  sum  of  600  /.  Stock,  Four  per  Cents,  to  my 
great  Nephew,  Thomas  Cass  Pitcher,  but  if  the  said 
Thomas  Cass  Pitcher  should  die  single  or  without  Issue, 
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1831 .  I  iben  give,  and  my  Will  is,  that  the  aakl  ami  of  660/. 
'  '  "  herein  willed  or  bequeathed  to  him,  «aid  Tiomat  Com 
DtTHMEA  Pitcher,  as  aforesaid,  shaU  then  be  equally  dirided 
between  his,  said  Thomas  Cass  Pitcher%  two  Brothera, 
Joseph  PitckeTf  fVilliam  Fiicher^  and  his  Bistei;,  Mary 
Bejfden  Bevis,  or  the  Bnnrivor  of  them  and  Surviyora, 
Share  and  Share  alike,  or  their  Heirs  or  Assigns;  also 
I  gi^e,  to  ny  Niece,  Vary  Ann  jDmmmer,  my  leaedbold 
flonse  and  Premises  situate  and  b^ng  in  Simth-sirett^ 
SwiA  Audlq/^'Street,  Gros^ensr-squarey  which  House  ihc 
said  Mary  Am  Dwmmer  dudl  have  and  tsojosf  insio- 
diately  after  the  deadi  of  my  beloved  Wife,  Mary  Cass^ 
also  I  give,  to  a&y  Brother*in-law,  Siciard  WM,  the 
sum  of  100  L  Four  per  Gent. :  also  1  give,  to  my  God-SM, 
Th&wuLS  {ieorge  Law^  the  sum  of  40  f.  Stock,  Bour  per 
GenL ;  also  I  give  and  bequeath,  to  the  aforesaid  Saamd 
Ihmnur  and  WiUkan  Thomas  Stoe^  the  sum  of  ftOQl^ 
mpon  Trust  that  they  or  one  of  them,  th^  Hei»  ixr 
Assigns,  pay  to  the  Board  of  Managers  for  the  time 
being  of  the  Day  Sdiool  of  InstractioB  and  Induatry^ 
itttwate  in  SoaUh-^iresif  South  AtuUey-strtet^  Grommnn^ 
mpsare^  and  wfaidi  aaid  sum  jof  SCO  L  of  lawful  Sloney  of 
Chrtai  Britain,  I  desire  uuty  be  paid  out  of  my  Estatf  , 
'and  be  applied  for  the  better  support  of  tfie  said  Charity 
School:  and  also  I  give  and  bequeath,  thesnm  of  100  jL^ 
4o  the  School  of  Instructioii  m  Charity  School  sitNaAe 
»nd  being  in  KnightAridge^  wUdi  said  sum  of  lOOi.  to 
be  paid  out  of  my  Personal  Estate ;  and  my  OLcdd  WaAdk 
I  give  to  my  great  Ne^w,  Thomas  Cass  Pitcher  aforo- 
«aid :  and  as  to  my  other  two  leasehold  Houses  and 
Premises,  aituate  as  abov^e,  and  not  before  willed  or 
"given  away,  widi  the  AppuitaiaBces  thereunto  belonging 
together  with  all  my  housdiold  Goods  and  Furniture 
my  Will  is  that  they,  and  every  one  oftham,  be  sold,  by 
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Auction,  for  the  XDoat  McMiey  that  they  niay  fetch;  and 
my  Will  is  that  the  said  Samuel  Dummer  and  said  WU- 
liam  Tkamas  Sweet,  may  retain,  for  their  own  proper 
Use  and  Benefit,  the  Sum  of  50  L  each  and  either  of 
them,  for  their  trouble  and  performance  in  the  duty  of 
fidfilling  the  Trust  herein  reposed  in  them,  their  Heirs 
or  Assigns.  All  the  rest  Residue  and  Remainder  not 
hmbj  before  willed,  I  give  to  the  aforesaid  Thomas  Cass 
Pitcher  and  the  aforesaid  M€ny  Ann  Dummer j  that  may 
be  found  of  my  Estate;  and  I,  the  Testator,  Thomas 
Cass,  do  nominate,  constitute  and  appoint  the  said 
Thomas  Cass  Pitcher  and  the  said  Mary  Ann  Dummer 
for  my  sole  Executor  and  Executrix  to  this  my  Will  and 
Testament'' 

In  Noftember  1814,  and  May  1816,  the  Testator  pur- 
chased two  further  Sums  of  200/.  and  100/.  Five  per 
Cent.  Bank  Annuities,  and  had  them  transferred  into 
the  Names  of  himself  and  his  Wife. 

The  Testator  died  on  the  10th  of  September  1817  : 
and  his  Executor  and  Executrix  having  renounced  Pro- 
bate <^  his  Will,  Letters  of  Administration  with  the 
Will  annexed,  were,  in  November  following,  granted  to 
Stune/  Dummer  and  William  Thomas  Sweet. 

The  Testator's  Personal  Estate,  exclusive  of  the  before* 
mentioDed  Sums  of  Stock  (all  of  which  were,  at  his  Death, 
standing  in  the  joint  Names  of  himself  and  his  Wife,)  was 
of  very  little  value ;  and,  together  with  those  Sums,  it 
was  not  more  than  sufficient  to  pay  his  Debts,  Funeral 
and  Testamentary  Expenses  and  Legacies,  and  to  perform 
the  Trusts  of  his  Will.   The  Five  per  Cent.  Bank  An- 
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nuities  were  afterwards  converted,  by  Act  of  Parliament, 
into  2,520/.  new  Four  per  Cents.,  and  the  Four  per 
Cent.  Bank  Annuities,  into  the  same  amount  of  new  Three 
and  a  half  per  Cents. 

In  1824  Mrs.  Cass  sold  out  600  2.,  part  of  the  Four 
per  Cents.,  and  paid  over  the  Proceeds  to  Thomas  Cass 
Pitcher^  and  he  gave  to  her  his  Promissory  Note  for 
securing  500    with  Interest  at  Four  per  Cent. 

Mrs.  Cass  received  the  Rents  of  the  Testator's  Houses, 
during  the  continuance  of  the  Leases,  three  of  which 
expired  in  182S,  and  the  other  in  1828.  By  her  Will, 
dated  the  4th  of  January  1830,  after  giving  some  small 
specific  and  pecuniary  L^cies,  she  gave  all  other  her 
Monies,  Groods,  and  Chattels,  Estate  and  Effects,  of 
every  nature  and  kind,  to  her  Niece,  Mary  Ann  Dum- 
mer,  and  appointed  Samuel  Dummer  her  sole  Executor. 
Mrs.  Cass  died  on  the  8th  of  January  1830.  At'  her 
Death,  all  the  Sums  of  Stock,  except  the  500  /.  which 
had  been  sold  as  before-mentioned,  remained  in  the  joint 
Names  of  her  and  her  Husband ;  but,  after  her  Death, 
those  Sums  were  sold  out  by  Samuel  Dtanmer. 

In  July  1830  Samuel  Dummer  and  Mary  ^mthis  Wife, 
filed  a  BUI  against  Tho.  Cass  Pitcher  and  Wm.  Thas, 
Sweet,  alleging  that  Mrs.  Cass,  by  surviving  her  Husband, 
became  absolutely  entitled  to  the  Sums  of  Stock,  and 
praying  for  a  Declaration  to  that  effect,  and  that  no  part 
of  those  Sums  constituted  Personal  Estate  of  the  Testator, 
or  was  applicable  towards  the  performance  of  the  Trusts 
of  his  Will,  and  that  an  Account  might  be  taken  of  his 
Personal  Estate,  and  that  the  same  might  be  applied  in 
a  due  course  of  Administration. 
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In  1831  nos.  Cass  Pitcher  filed  a  cross  Bill  against 
Mr.  and  Mrs.  Dummer  and  Mr.  Sweet,  alleging  that  the 
Testator  had  caused  the  Sums  of  Stock  to  be  transferred 
into  the  joint  Names  of  himself  and  his  Wife,  with  a 
view  to  the  Bequests  and  Dispositions  of  his  Will,  and 
to  enable  his  Wife  to  receive  the  Dividends  thereof, 
which  he,  through  age  and  infirmity,  was  incapable  of 
d(Hng ;  that  the  500  /.  was  paid  to  him,  T.  C.  Pitcher, 
by  Mrs.  Qus,  as  and  for  the  reversionary  Legacy  to 
that  Amount,  given  to  him  by  the  Testator's  Will,  and 
that  he  gave  her  his  Promissory  Note,  for  securing  the 
Interest  to  her,  for  her  Life,  and  to  provide  against  the 
contingency,  or  supposed  contingency,  to  which  such 
Legacy  was  subjected  by  the  Will.  The  cross  Bill  prayed 
that  the  Trusts  of  the  Testator's  Will  might  be  carried 
into  execution,  and  that  it  might  be  declared  that  the 
Sums  of  Stock  formed  part  of  his  Assets  at  the  time  of 
his  Death :  or,  if  the  Court  should  be  of  opinion  that 
those  Sums  vested  absolutely  in  Mrs.  Cass,  by  Sur- 
vivorship, then  that  it  might  be  declared  that  she  was 
bound  to  elect  whether  she  would  take  the  Benefits 
^ven  to  her  by  the  Will,  or  reject  the  same^  and  that 
she  did  accordingly  elect  to  take  such  Benefits,  and 
was  bound  to  permit  the  said  Stock  to  be  applied  in 
Execution  of  the  Trusts  of  the  Will,  according  to  the 
intent  of  the  Testator,  and  that  Samuel  Dummer  might 
be  restrained  from  proceeding  with  an  Action  which  he 
had  commenced,  against  the  Plaintiff,  Thonuis  Cass 
Piteker,  on  his  Promissory  Note,  the  Plaintiff  offer- 
ing to  account,  as  part  of  the  Testator's  Assets,  for 
the  Proceeds  of  the  Stock  sold  out  and  lent  to  him,  and 
to  appropriate  and  pay  the  same  as  the  Court  should 
direct 
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Mr.  Knight  and  Mr.  Jmes  jRusseU,  for  Mr.  and  Mrs. 
Dummer,  oonteuded,  Iflt,  that  the  Sums  of  Stock  became^ 
iqxm  the  Testator's  Decease^  the  absolute  Pix>perty  of 
his  Wife,  there  being  no  Dedaratioa  of  Trust,  nor  any 
Quroumstances  appearing  either  from  the  Answers  or 
the  Eyidence  in  the  Cause,  from  which  it  could  be  col* 
lected  that  the  Testator  intended  that  his  Wife  should 
hold  the  Stock  subject  to  any  Trust,  or  which  afforded 
any  ground  for  aa  Inquiry  upon  the  subject :  2d,  That 
the  Bequest,  in  the  Testator's  WiU«  of  his  Funded  Pro* 
party,  was  not  specific,  and,  consequ^tly,  that  there  was 
nothing  in  the  Will  to  raise  a  Case  of  Election  against 
his  Widow.   ParroU  f.  Warsfidd(fi). 

Mr.  Tredave  and  Mr.  Bligh,  for  T.  C.  Pitcher,  said 
that  the  Testator,  when  he  made  the  Transfers  of  the 
Stock,  had  both  the  and  equitable  Ownership  in 
i^  and  therefore  the  inference  was  that  he  intended  his 
Wife  to  be  a  Trustee  of  it;  that  it  appeared,  by  the 
Answer  of  Mr.  and  Mrs.  Dummer,  that  the  Testator's 
Property,  exclusive  of  bis  Leasehold  Houses  and  Stocky 
was  Tery  inconsiderable,  and  did  not  exceed  83  L :  that 
the  Leases  of  three  of  the  Houses,  expired  in  1828, 
and  the  Lease  of  the  fouith,  in  1628 :  that  the  Testator 
had  no  Funded  Property,  except  what  had  been  trans- 
fenred  into  the  Names  of  himself  and  his  Wife :  that  the 
IVansfers  were  made,  only  to  enable  the  Wife  to  receive 
the  Dividends,  which  the  Testator,  on  account  of  bodily 
infirmity,  was  unable  to  do:  that  the  L^cies  of  Four 
per  Cents,  given  by  the  Will,  amounted  to  2,450  2., 
which  was  within  60  L  of  the  Sum  of  Four  per  Cents 
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stsnding  in  the  Tfames  of  iuxnself  and  his  Wife,  and  the 
Residue  was  gtven  to  71  C.  Pitcher  and  Mrs.  Dummer : 
that  the  Will  itself  was  a  sufficient  Declaration  of  Trusty 
or,  at  all  events,  when  coupled  with  the  Answers  and 
Evidence,  affiirded  sufficient  ground  for  an  Inquiry  as 
to  the  circumstances  under  which  the  Stock  was  trans- 
fisrred  into  the  joint  Karnes  of  the  Testator  wd  his 
Wife:  diat,  if  the  Court  should  hold  that  there  was  no 
ground  for  concluding  that  the  Husband  intended  his 
Wife  to  be  a  Trustee  of  ihe  Stock,  then  that  the  Dispo- 
sition <yf  it  made,  by  the  Testator,  was  sufficiently  specific 
to  raise  aCase  of  Election  against  her,  she  haying  received 
the  Rents  of  the  Testator's  Houses,  and  having  taken 
other  Benefits  under  his  Will. 

The  Vice-Chancellor: 

The  first  question  is,  whether  it  is  competent  to  me 
now  to  decide  the  points  raised  by  the  Pleadings  in  this 
Cause,  or  whether  I  ought  not  to  direct  further  Inquiry 
to  be  made  upon  the  subject.  On  one  side  it  has  been 
alleged  that  the  Wife  was  a  Trustee,  for  the  Husband, 
of  the  Sums  of  Stock  which  he  caused  to  be  transferred 
into  their  joint  Names ;  and,  on  the  other,  that  the  Hus- 
band did  not  intend  his  Wife  to  hold  the  Stock  subject 
to  any  Trust.  Now  the  onus  of  proving  the  enstence 
of  a  Trust,  lies  on  those  who  allege  it.  But,  in  this 
Case,  there  is  nothing  to  show  that  the  Husband  in- 
tended that  the  Transfers  should  have  any  operation 
but  what  they  legally  had ;  and,  consequently,  it  is  not 
competent  to  me  to  direct  any  inquiry  as  to  the  circum* 
stances  under  which  those  Transfers  were  made.  On 
the  first  question,  therefore,  my  opinion  is,  that  Mrs. 
Cass,  by  surviving  her  Husband,  became  absolutely 
entitled  to  the  Sums  of  Stock. 
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With  respect  to  the  second  question,  I  have  to  observe 
that  it  is  apparent,  from  the  language  used  by  the  Tes- 
tator at  the  commencement  of  his  Will,  that  he  intended 
to  dispose  of  all  his  Property,  generally.  He  first  men- 
tions his  Leasehold  Houses,  and  then  he  uses  words 
which  would  comprehend  any  Stock  or  any  Property ; 
and  there  is  not,  in  any  one  of  the  Gifts,  any  reference 
to  Stock  which  he  supposed  himself  to  have  at  the  time 
when  he  made  his  Will.  In  the  first  place,  he  was  not 
Owner  o^the  Stock,  so  as  to  be  able  to  dispose  of  it; 
in  the  next  place,  the  Disposition  which  he  has  made 
of  his  Funded  Property,  is  not  sufficiently  specific  to 
raise  a  Case  of  Election 


*  AflBrmed  by  the  Lord  Chancellor,  16th  Dec.  1833. 
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James  ackers,  being,  as  the  Bill  stated,  at  the 
time  of  making  his  Will  and  of  his  death,  seised  in  Fee 
Simple,  or  otherwise  well  entitled  to,  various  Freehold 
Lands,  Tenements,   Chief-rents  and  Hereditaments, 


Testator  de* 
vised  all  his 

Real  Estates  to  Trustees,  in  Trust  to  convey  his  Lands  in  Jf^,  to 
when,  amd  so  soon  as  he  should  attain  21,  but  in  case  he 
should  die  under  that  age  and  without  leaving  Issue,  then  over ; 
and,  when  B,  should  attain  24,  in  Trust  to  convey  the  rest  of  the 
Real  Estates  to  him,  on  his  giving  Security  Jbr  the  Annuities  given 
hy  the  Testator^  and  executing  certain  Deeds^  to  the  satisfaction  of 
the  Trustees ;  but  in  case  B.  should  die  before  he  attained  24, 
without  leaving  Issue,  then  over.  A,  &  B.  were  both  Infants  at 
the  Testator  s  death :  Held  that  A.  took  a  vested  Interest  in 
possession,  in  the  Lands  in  JK.,  but  that  B,'s  Interest  in  the 
rest  of  the  Estates  was  contingent  on  his  attaining  24,  and 
doing  the  Acts  required. 
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situate  in  the  County  of  Lancaster  and  elsewhere,  by 
his  Will,  dated  the  13th  of  April  1822,  and  duly  exe- 
cuted and  attested,  directed  his  Debts,  funeral  Expenses, 
and  the  Charges  of  the  Probate  and  Execution  of  his 
Will,  to  be  paid  out  of  his  Personal  Estate;  and  he 
gave  to  his  wife,  Ann  Ackers^  the  Use  and  Enjoyment 
of  his  capital  Messui^e  or  Dwelling-house,  with  the 
Land  and  Appurtenances  thereunto  belonging,  situate 
at  Lark'hill,  within  Salfard,  in  the  County  of  Lancaster ^ 
which  he  held  by  Lease  under  the  Earl  of  Derby ^  and 
also  the  use  of  his  Household  and  other  Goods,  Furni- 
ture, Plate,  and  certain  other  Articles,  which  should  be 
found  in  and  about  his  said  Dwelling-house  at  his 
decease ;  and,  in  case  of  the  decease  of  his  Wife,  before 
his  Interest  in  the  Premises  should  expire,  then  he 
directed  that  his  said  Dwelling-house,  Land  and  Pre- 
mises, and  Household  Goods  and  Chattels,  should  revert 
to  his  Executors,  and  be  appUcable  to  the  purposes  of 
his  Will  thereinafter  set  forth  concerning  his  Personal 
Estate.  He  then  gave  several  pecuniary  Legacies,  which 
he  directed  to  be  paid  upon  the  expiration  of  three 
Months  after  his  decease.  And  he  gave  and  devised  all 
his  Freehold  and  Copyhold  Messui^es,  Lands,  Tene- 
ments»  and  Moieties,  Parts  and  Shares  of  Messuages, 
Lands,  Tenements,  Rents  and  Hereditaments  whatso- 
ever and  wheresoever  situate,  standing,  lying,  arising 
and  being,  in  the  United  Kingdom^  and  also  all  and 
every  his  Leasehold  Messuages,  Lands,  Tenements, 
Rents  and  Hereditaments,  and  all  other  his  Real  and 
Personal  Estate  and  Effects,  not  thereinbefore  dis- 
posed of,  unto  and  to  the  Use  of  Edward  Hobson  and 
BeKfamin  Williams,  their  Heirs  and  Assigns,  and  for 
8uch  other  Estate  or  Estates  as  he  had  therein  respec- 
tively, according  to  the  nature  and  quality  thereof. 
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upon  Trust  »  to  hiff  said  Laouls^  UeieditomentB  and 
Real  Estate^  tliattbsy  should  keep  the  same  in  good  le- 
psir^  and  let,  set  and  manage  the  same  to  the  utmosi  ad- 
mitage;and  upon  fiyptherTnisty  and  he  thereby  dnected, 
tiiat  it  should  be  lawM  fibr.  the  Trastees,  at  any  time  or 
tiaties  after  his  decease,  to  sell  aU  ot  any  Pacts  of  his 
said  Real  EslKtea  (except  the  Messaage  and  Premises 
devised  to  his  Wife,  dming  her  Interest  therein^  aadalao 
the  Land,  Hereditaments  and  PienMses  iheremafter 
devised  to  his  Grod-son,  Qmjrge  Holland  Aehers^  and  to 
eomrey  the  Fee  Simple  thereof  to  any  Persoaev  Persons 
whomsoeTer,  either  m  Paecels  for  building  upon  or  other- 
wise improving  the  some^  at  such  yearly  Chief  or  othev 
Rents,  as  his  Thistees  shoufai  think  fit ;  and  Ibat^  vfhen 
any  ei  the  said  Puemises  shonU  be  sold,  tiie  Rents  to  be 
reserved  upcm  such  Srales,  should  be  vested  in  theTmstees 
apQB  the  Trusts  in  his  Will  expressed  conceptting^his  Real 
Estate^  And  he  empowered  his  Trustees  ta  exchange 
any  of  his  said  Lands  and  Hereditaments,  Cor  other  Lands, 
md  to  make  partition  of  any  Lands  of  vrhick  be  was-Mnt 
Proprietor:  and  he  directed  diat  the  Lands  to  be  taken 
in  exchange  or  divided,  should  become,  vested  in  his 
Trustees  upon  the  Trusts  of  his  Will,  and  that  the  Monies 
to  arise  from  the  Sale  or  Sales  of  his  Estates-  dioidd 
be  added  to  his  Pmonal  Estate :  and  he  declared  that 
the  Receipts,  of  his  Trustees,  for  such  Monies^  should  be 
sufficient  discharges  to  the  Persons  payii^  the  same.  And, 
as  to,  for  and  coneeming  his  Personal  Estate,  Money 
in  the  Public  Funds,  and  Money  out  at  Interest,  Se- 
curities for  Money,  ReiUs,  Arrears  of  Rent,  Goods, 
Chattels  and  Effects  of  what  nature  or  kind  soever  not 
thereinbefore  specifically  bequeathed^  he  thereby  gave 
and  beqncftthed  the  same  and  every  part  thereof,  to  the 
Trustees,  their  Executors,  Administrators  and  Assigns, 
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upon  Tmt,  in  the  first  (dace,  to  pay,  thereost,  to  Im 
Wife,  an  Ammity  of  5,0M  L  for  her  life,  and  a  further 
Anmiityof  2002.  a  year,  in  the  emit  tlKfein  mentbned, 
k  lieu  of  Dower  and  Thirds  aad  alt  other  clauus  on  hk 
Pfoperty.   The  Will  then  proceeded  thus : 

^  And  aa  to^  for  and  eoncermng  all  my  Mesaaages, 
Lawl%  and  Premises,  skaate,  lying  and  being  in  ffhe^ 
hek  in  the  County  of  Cke$ter,  purchased  by  me  from 
Mr.  HUlidge  and  Mr.  Lackitt,  tbey,  my  said  Trustees 
aaMi  the  SnrriTOf  of  them  and  the  Heirs  of  such  Sarrivor, 
thall  stand  seised  and  be  possessed  thereof,  in  Trust, 
and  to  the  intent  and  parpose  t»  amffn^  convey  and 
amen  tie  same  unto  my  Chd^sm  Omrgo  Holland  Aeken, 
ddeit  Sam  of  my  Nefhm  Geotyo  AekorSj  wheuy  and  jo 
am  athey  my  $aid  Crod-^oUf  shall  attain  his  age  of  21 
Yearg;  and  also  do  and  shall  pay  unto  my  said  Gk>d-son, 
Gsii^  Holland  Ackers,  the  Sum  of  7,000  /.  of  like  htw- 
fol  Money,  at  and  upon  his  attaimng  his  saiid  age  of  21 
Yeai&.  Butj  in  ease  my  God^eon,  George  Holland  Acker^j 
AaU  dieptKft  tiie  Ufe  before  he  attains  the  said  age  of  ^1 
YemrOf  wiihout  leaving  Issue  of  his  Body  lawfully  to  be 
itgotiem^  then  and  in  such  case  the  said  Messuages, 
Lmda  and  Prenuses  in  Wheeloek,  aforesaid,  hereinbefore 
fpnm  and  devised  to  himy  together  with  the  said  Smn 
of  7,mo/^  shall  sink  into  and  become  part  of  the  Re^ 
ndne  of  my  Real  and  Personal  Estate,  and  go  according 
to  the  Disposition  thereof  hereafter  expressed  and 
contained*'' 

^  And,  as  to  the  rest.  Residue  and  Remainder  of  my 
Posonal  Estate,  not  by  this  my  "Vl^ll  specifically  disposed 
of,  upon  Trust  that  they,  my  said  Trustees,  and  the 
Sorrivor  of  them,  his  Executors  or  AdministratonB,  do 
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and  shall,  after  Payment  thereout  of  all  my  just  Debts^ 
Funeral  and  Testamentary  Chaiges,  and  all  Annuities 
and  yearly  Sums  of  Money,  and  Legacies,  given  by  this 
my  Will,  together  with  all  such  Sum  and  Sums  of  Money 
as  may  be  necessary  for  the  Management  and  Repairs 
of  my  Real  and  Personal  Estate,  to  invest  the  Overplus 
in  the  Parliamentary  Stocks  or  Public  Funds  of  Chreat 
Sriiain,  or  at  -Interest  upon  Government  Securities  in 
England^  to  be  altered  and  varied  as  they,  my  said  Trus- 
tees or  Trustee,  shall  think  proper,  and  the  resulting 
Income  and  Produce  thereof  may  be  accumulated  by 
way  of  Compound  Interest,  until  James  Coops,  Son  of 
Ann  Coops  (sometime  ago  residing  in  Salford),  and 
which  said  James  Coops  was  bom  on  or  about  the 
4th  day  of  August  1811,  shall  attain  the  age  of  24 
Years;  then  upon  Trust  that  they,  my  said  Trustees 
and  the  Survivor  of  them,  and  the  Heirs,  Executors  and 
Administrators  of  such  Survivor,  shall  convey,  assign, 
transfer,  pay  and  make  over,  hy  proper  and  effectual 
Conveyances,  Transfers,  Payments  and  Assurances  in 
the  Law,  unto  the  said  James  Coops  (upon  his  giving  suck 
Security  and  executing  such  Deeds  and  Assurcmces  as  to 
the  satisfaction  of  the  said  Trustees,  or  the  Trustee  for  the 
time  being,  or  their  or  his  Counsel,  shall  devise,  for  the 
regular  Payment  of  the  several  Annuities  hereinbefoTe 
bequeathed)  all  the  Legal  Estate  and  Interest  of  and  in 
all  my  Freehold,  Copyhold  and  Leasehold  Messuages, 
Lands,  Tenements,  Rents  and  Hereditaments,  Moieties, 
Parts  and  Shares  of  Messuages,  Lands,  Tenements, 
Rents  and  Hereditaments,  situate,  standing,  lying,  aris- 
ing and  being  in  the  United  ELingdom  of  Great  Britain 
and  Ireland,  and  all  other  my  Real  and  Personal  Estaie 
and  Effects  whatsoever  and  wheresoever  not  hereinbefore 
given,  devised  and  bequeathed,  subject,  nevertheless,  to 
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the  Life  Estate  of  my  said  Wife,  in  my  said  capital 
Messuage  or  Dwelling-house,  Grarden,  Land  and  Pre- 
mises, and  the  Household  Goods  and  Chattels  thereto 
appertaining  and  belonging."  The  Testator  then  directed 
his  Trustees  to  place  James  Coops  at  School,  and  after* 
wards  at  one  of  the  Universities,  and  to  allow  him  not 
exceeding  800  /•  per  Annum,  out  of  the  Income  of  the 
Testator's  Personal  Estate,  until  he  attained  21,  and  then 
not  exceeding  1,500/.  per  Annum  until  he  attained  24. 
The  Testator  then  directed  that  James  Coops  should,  from 
and  after  his  decease,  take  the  surname  of  Jckers*'  only. 
^  But  in  case  the  said  James  Coops  shall  depart  this  life 
before  he  attains  the  said  age  of  24  Years,  without  leaving 
Issue  lawfully  begotten,  then,  upon  Trust  that  they,  my 
said  Trustees  and  the  Survivor  of  them,  and  the  Heirs, 
Executors  and  Administrators  of  such  Survivor,  do  and 
shall,  in  like  manner,  assign,  transfer,  pay  and  make 
over,  by  proper  Conveyances,  Payments  and  Assurances, 
subject  nevertheless  to  the  payment  of  the  said  Annui- 
ties and  yearly  Sums  of  Money  hereinbefore  bequeathed, 
and  also  to  the  Life  Estate  of  my  said  Wife  in  my 
House  and  Premises  at  Larh-hill,  unto  such  Son  of  the 
Body  of  my  said  Nephew  George  Ackers  lawfully  to. 
be  begotten  and  hereinafter  to  be  bom  (exclusive  of  my 
said  Cbd-son  George  Holland  Ackers  and  his  Heirs), 
when  he  shall  attain  the  age  of  24  Years,  all  that  and' 
those  my  Real  and  Personal  Estate  of  what  nature  or 
kind  soever :  and,  in  default  of  such  Son,  in  Trust  for 
the  third,  fourth,  fifth,  sixth,  and  all  and  every  other 
Son  and  Sons  of  the  Body  of  my  said  Nephew  George 
Adurs  lawfully  issuing  and  hereafter  to  be  bom,  suc- 
cessively and  in  remainder  one  after  another,  as  they  and 
every  of  them  shall  be  in  priority  of  birth  and  seniority 
of  age,  the  eldest  of  such  Sons  and  his  Heirs  being 
Vol.  V.  K 
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always  preferred,  and  to  take  before  the  younger  of 
them  and  their  Heirs,  such  Son  and  his  Heirs  lawfully 
begotten,  nevertheless,  only  to  take  when  he  shall  have 
attained  the  age  of  24  Years and  in  default  of  such 
Issue,  in  Trust  for  the  Daughters  of  George  Ackers  and 
their  Heirs,  equally,  as  Tenants  in  Common,  such  Daugh- 
ters nevertheless  only  to  take  when  they  should  have 
attained  21 :  and  in  case  George  Ackers  should  die  with- 
out leaving  any  Son  thereafter  to  be  bom,  who  should 
attain  24,  or  any  Daughter  who  should  attain  21  Years 
of  age,  then  upon  Trust  for  George  Holland  Ackers  when 
he  should  have  attained  the  age  of  24  Years.  But  in 
case  there  should  be  no  such  Son  or  Daughter  o£ 
the  Testator's  said  Nephew  thereafter  to  be  bom,  or 
that  G.  H.  Ackers  should  die  before  his  attainment  of  the 
age  of  24  Years  without  Issue  lawftiUy  to  be  begotten, 
upon  Trust  that  his  Trustees  should  equally  divide  the 
whole  of  his  Real  and  Personal  Estate,  amongst  the 
Children  who  should  be  then  living  of  the  Testator's 
late  Uncle  and  Aunts,  T.  Singleton,  Elizabeth  Hat-- 
sail  and  Ann  JBayley.  And  the  Testator  appointed 
Edward  Hobson  and  Benjamin  WiUiams  the  Executors 
ofhis  Wm. 


Ann  Ackers,  the  Testator's  Wife,  died  in  his  lifetime. 
The  Testator  died  in  May  1824,  leaving  the  Plaintiff, 
Sophia  Phipps,  his  Heir  at  Law,  and  George  HoUasut 
Ackers  and  James  Coops,  both  Infants,  him  surviving. 


Hobson  having  renounced  and  disclaimed,  the  Bill 
was  filed  against  Williams,  G.  H.  Ackers,  James  Coops 
(who  had  taken  the  Name  of  Ackers),  and  the  Children 
of  the  Testator's  Uncle  and  Aunts,  mentioned  in  his  Will, 
who  were  living  at  his  decease.    It  insisted  that  the 
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Plaintiff  was  entitled  to  the  Rents  of  the  Wheelock  1831. 

Estate,  from  the  Testator's  death,  till  G.  H.  Ackers    '  *  

should  attain  21,  and  to  the  Rents  of  the  whole  of  the  I'h'pp* 

Testator's  Freehold  Estates,  devised  to  James  Ackers^  Williams 

from  the  Testator's  death  until  James  Ackers  should 

attain  24 :  and  it  prayed  for  a  Declaration  to  that  effect; 

and  that  an  Account  might  be  taken  of  the  Rents  of 

the  Estates  which  had  been  received,  by  Williams, 

since  the  death  of  the  Testator,  and  that  what  should  be 

firand  due  from  him,  might  be  paid  to  the  Plaintiff,  and 

that  proper  directions  might  be  given  for  the  future 

payment  of  such  Rents,  until  such  respective  times,  and 

that  a  Receiver  might  be  appointed. 

G.  H.  Ackers  and  James  dickers,  put  in,  separately, 
fi:eDefal  Demurrers  to  the  Bill. 


Sir  Ckarles  Wetkerell,  Mr.  Knigkt  and  Mr.  Wrigkt 
in  support  of  the  Demurrer  of  James  Ackers : 

The  role  of  Law  is  that,  if  an  Estate  be  devised  to  a 
PerBOQ  when  he  shall  attain  21,  and,  if  he  dies  under 
that  age  and  without  Issue,  then  over,  the  Devisee  takes 
an  inmiediate  vested  Interest,  on  the  Testator's  death ; 
otherwise,  if  the  Devisee  died  under  21,  his  Issue,  in 
whose  &vour  an  intention  is  expressed  by  the  Devise, 
would  be  disappcnnted.  But,  independently  of  the  rule 
of  Law,  no  one  can  look  at  the  general  context  of  this 
Will,  without  seeing  that  the  Testator  meant  the  Rents 
and  Profits  of  his  Real  Estates,  and  the  Interest  of  his 
Personalty,  to  form  an  accumulating  Fund  until  James 
AduTS  should  attain  24,  subject,  however,  to  the  pro- 
vision for  his  Maintenance  and  Education. 
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1831,  The  Language  of  this  Will  is  very  inartificial,  but 

there  are  many  expressions  in  it,  which  show  an  inten- 
tion, on  the  part  of  the  Testator,  not  to  die  intestate  as 
Williams     ^  of  his  Property.   The  Testator,  at  the  com- 

mencement of  his  Will,  gives  all  his  Freehold,  Copyhold 
and  Leasehold  Estates,  and  all  other  his  Real  and  Per- 
sonal Estate,  to  his  Trustees ;  every  thing,  therefore,  is 
given  to  them ;  and,  under  the  Trust  for  Sale,  the  Trus- 
tees may  convert  the  whole,  except  the  Wheelock  Estate, 
into  Personalty.  The  Clause  directing  the  accumulation, 
when  taken  in  connection  vnth  the  general  context  of 
the  Will,incontestably  shows  that  the  Testator  intended 
that  the  Rents  and  Profits  of  his  Real  Estate,  from  the 
time  of  his  death  until  James  Ackers  should  attain  24 
years  of  age,  should  be  accumulated  together  with  the 
Income  of  his  Personal  Estate :  and,  after  directing  the 
accumulation  to  take  place  until  James  Ackers  should 
attain  24,  he  orders  that  all  his  Lands  and  Hereditaments, 
and  all  other  kis  Real  and  Personal  Estate,  shall  then  be 
conveyed,  assigned,  paid  and  made  over,  to  James  Ackers. 
It  is  quite  clear  that  these  words  pass  the  intermediate 
fruits  of  the  Testator's  Real  as  well  as  Personal  Estate ; 
and  it  would  be  quite  defeating  the  intention  and  lan- 
guage of  the  Will  if  the  Court  were  to  hold  that  any 
portion  of  the  Property  was  to  escape  the  operation  of 
those  large,  and  indeed,  universal  words.  Cambridge  v. 
Rous  (a)  f  Butler  v.  Freeman  {b).  Although  this  latter 
Case  related  to  Personal  Estate,  the  reasoning  of  the 
Lord  CkanceUor  is  equally  applicable  to  Personal  Estate. 

[The  Vice-  Ckancellor : — Do  you  contend  that  the  Accu- 
nnttation  Clause  extends  to  anything  but  the  Personal 

(a)  8  Ves.  12.  {b)  3  Atk.  58. 
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Estate :  I  do  not  find,  in  any  part  of  the  Will,  -a  direc- 
tion that  the  Rents  of  the  Real  Estates  shall  be  accu- 
mulated.] 

Independently  of  the  expressions  in  the  Will  which 
we  have  relied  upon,  the  devise  in  favour  of  James 
Ackers,  would,  of  itself,  give  him  a  right  to  the  inter- 
mediate Rents :  and  consequently  it  is  not  necessary 
for  us  to  do  more  than  refer  to  Boraston's  Case  (c), 
Bromfield  v.  Crawder  (rf).  Doe  v.  Nowell  {e).  Doe  v. 
Lea  (/),  GoodtitU  v.  Whitby  {g). 

[The  Vice-Chancellor: — According  to  your  argument, 
James  Ackers  would  take  the  intermediate  Rents  of  the 
Wheelock  Estate,  until  George  Holland  Ackers  attains 

«•] 

We  think  that  he  would ;  but  we  have  nothing  to  do 
with  the  rights  of  G.  H.  Ackers.  It  is  sufficient  for  us 
to  contend,  upon  this  Demurrer,  that  the  Heir  at  Law 
does  not  take  anything. 

Mr.  Pepys  and  Mr.  West  for  the  Plaintiff : 

In  Bromfield  v.  Crowder,  Doe  v.  Nowell,  and  the 
other  Cases  of  the  same  Class,  there  were  direct  Gifts 
to  the  Devisees  on  their  attaining  21.  The  decisions  in 
all  those  Cases  proceeded  on  this,  that  the  attaining  of 
21  was  not  a  condition  precedent. 

(c)  3  Rep.  ig.  (g)  i  Burr.  aaS.   See  also 

{d)  1  New  Rep.  313.  Manfields.Dugardy  1  Eq.  Ab. 

(•)  1  M.&S.  327;  5  Dow,  195;  Doew.Moore^  14  East. 
20s.  601 ;  and  Duffield  v.  Duffield, 

(/)  3  T.  R.  41.  3  Bligh,  New  Ser.  5260. 
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The  right  of  James  Ackers  to  the  intermediate  Rents, 
depends  upon  the  solution  of  the  following  question, 
namely,  is  there,  or  not,  a  condition  precedent  annexed 
to  the  Estates  which  he  is  to  take  ?  In  the  first  place, 
die  Testator  says  that  he  is  to  have  nothing  unless  he 
attains  the  age  of  24  years ;  and,  in  the  next  place,  if 
he  does  attain  that  age,  he  is  to  perform  certain  condi- 
tions, namely,  to  give  security,  in  the  manner  pointed  out 
by  the  Will,  for  the  due  payment  of  the  Annuities, 
before  the  Estates  are  to  be  conveyed  to  him.  What 
can  more  plainly  create  a  condition  precedent,  than  such 
a  form  of  Devise  ?  Independently  of  the  acts  to  be  done 
by  James  Ackers,  there  are  no  words  of  Gift  to  him, 
except  in  the  direction  to  convey.  The  Trustees  have 
the  Estate ;  and,  if  they  find  James  Ackers  answering  a 
certain  description  at  a  certain  time,  and  if  they  find 
him  willing  to  comply  with  certain  directions  which  the 
Testator  has  imposed  on  him  at  that  time,  then,  and 
then  only,  the  Trustees  are  to  convey  to  him.  If  there 
had  been  no  authorities  upon  this  subject,  and  the  Court 
had  been  called  upon  to  give  its  Judgment  merely  on 
the  words  used  by  the  Testator,  no  doubt  could  be  en- 
tertained as  to  their  effect  In  Duffield  v.  JDuffield  (A) 
the  Devises  in  favour  of  the  Children  of  Mr.  and  Mrs. 
Duffield,  were  held  to  be  contingent.  In  that  case  the 
Testator,  by  a  Codicil,  gave  all  his  Freehold  Property, 
to  the  eldest  Son  of  his  Daughter,  on  his  attaining  21 
and  changing  his  name  to  EJwes.  There,  as  in  this 
Case,  an  act  was  to  be  done.  The  Son  was  to  change 
his  Name  to  Elwes.  We  admit  that  the  Claim  of  the  Heir 
at  Law  to  the  intermediate  Rents,  was  disallowed  by  tlie 
House  of  Lords ;  but  it  was  disallowed  on  the  ground 


(^)  3  Bligh,  New  Ser.  26a. 
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that  there  was  a  residuary  clause.  For,  when  the  Case 
was  first  sent  to  the  Judges,  the  residuary  clause  was 
omitted,  and  they  decided  that  the  Heir  at  Law  was 
entitled  to  those  Rents ;  but,  upon  that  omission  being 
supplied,  the  Judges  determined  for  'the  residuary  De- 
visee. It  is  quite  sufficient  for  our  purpose  that,  on 
neither  occasion,  were  the  Estates  held  to  be  vested. 
The  Case  of  Chambers  v.  BraUsford  {%)  is  also  precisely 
in  points 

Next :  there  is  not  a  single  expression  in  the  Will,, 
from  which  it  can  be  collected  that  the  Testator  meant 
the  Rents  and  Profits  of  his  Real  Estates  to  be  accumu- 
lated. When  he  directs  the  Legal  Estate  of  and  in 
all  his  Freehold,  Copyhold  and  Leasehold  Messuages, 
Lands,  Tenements,  Rents,  and  Hereditaments,  to  be  con- 
veyed, he  means  the  L^al  Estate  in  the  Chief  Rents  of 
which  he  was  seised.  In  a  preceding  Clause,  he  uses 
these  words,  Rents,  Arrears  of  Rent,"  and  he  Devises 
his  Rents,  tc^ether  with  his  other  Real  Estates,  to  the 
Trustees,  in  trust  to  sell.  It  is  clear,  therefore,,  that  the 
Testator,  by  the  word  Rents,"  meant  Chief  Rents.  A& 
to  the  words :  All  other  my  Real  and  Personal  Estate," 
which  have  been  so  much  relied  on  by  the  Counsel 
for  the  Defendant,  it  cannot  be  contended  that  the 
iatennediate  Rents  pass  under  the  words  Personal 
Estate/'  Neither  can  they  pass  under  the  words, all 
other  my  Real  Estate."  Those  words  apply  to  other 
Real  Estates  of  which  the  Testator  was  seised,  and  not 
to  the  intermediate  Rents^  which  are  not  Real  Estate,, 
hat  the  Profits  of  Real  Estate. 

(i)  i8Ve8.368. 
E  4 
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James  Coops  is  now  an  Infant,  and  has  no  Children, 
therefore  the  question  does  not  arise,  what  Interest 
his  Children  would  take  if  he  died  under  24,  leaving 
Children.  At  the  present  moment,  there  is  nobody  who 
can  take  these  interim  Rents,  under  the  Will ;  the  con- 
sequence is,  that  this  Suit  is  properly  instituted  hy  the 
Heir  at  Law,  claiming  those  Rents  in  the  absence  of  any 
Gift  to  any  other  Person. 

Sir  £!.  Sugden  and  Mr.  Lynch,  in  support  of  the 
demurrer  of  G.  H.  Ackers : 

The  Testator,  in  the  first  place,  gives  all  his  Real 
Estate  to  his  Trustees,  so  as  to  vest  in  them  the  l^al 
Fee :  and  the  Personal  Estate  is  given  to  them  abso- 
lutely. The  Trustees  have  power  to  convert  into  Money 
all  the  Real  Estate,  except  that  which  is  given  to  G.H. 
Ackers,  and  that  is  to  remain  in  specie.  The  first  ob- 
servation that  arises  upon  the  Clause  by  which  the 
Wheelock  Estate  and  the  7,000  Z.  are  given  to  G.  //. 
Ackers,  is  that  it  is  only  in  case  G.  //•  Ackers  dies  before 
he  attains  21,  without  leaving  Issue,  that  the  Wheelock 
Estate  and  the  7>000/.  are  to  sink  into  and  become 
part  of  the  Testator's  residuary  Real  and  Personal  Estate^ 
How,  therefore,  can  it  be  said  that,  from  the  beginning, 
the  Wheelock  Estate  and  the  7,000  /•  form  part  of  the 
Residuary  Estate,  when  it  is  only  on  the  happening  of 
a  particular  event  that  they  are  to  become  part  of  the 
Residue.  If  a  Testator  devises  an  Estate  to  any  given 
object,  and  says  that,  upon  the  happening  of  a  certain 
^vent,  it  shall  sink  into  and  form  part  of  his  Residuary 
Estate,  it  is  plain  that,  before  and  up  to  the  happening  of 
that  event,  the  Testator  did  not  intend  that  it  should 
form  part  of  his  Residuary  Estate ;  otherwise  he  would 
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have  said:    shall  again  fall  into,  and  agam  become  part  1831. 
of,  my  Residuary  Estate."    It  is  quite  clear,  therefore,    '  ^ 
that  this  Testator  meant  to  take  the  Wheelock  Estate  ^^^^^ 
and  the  7,000/.  entirely  out  of,  and  keep  them  distinct    Willi  a 
from  his  Residuary  Estate,  until  the  happening  of  a 
particular  event.   The  Testator,  too,  has  prohibited  the 
Sale  of  his  Wheelock  Estate.    Is  it  probable  that  the 
Testator,  making  these  anxious  Provisions  respecting 
this  Estate,  intended  to  withhold  the  enjoyment  of  it, 
bom  the  object  of  his  bounty,  until  the  attainment  of  21  ? 
If  G»  H.  Ackers  dies  under  21,  leaving  a  Child,  that 
Child  would  take  the  Property.    But  it  would  be  sin- 
gular that  a  Child  should  have,  before  the  Father 
attained  21,  that  which  the  Father  was  not  to  have  until 
he  attained  21.   No  Provision  is  made,  by  the  Will,  for 
the  maintenance  of  G.  H.  Ackers ;  and,  if  the  Rents,  until 
he  attains  21,  fall  into  the  Residue,  it  must  be  in  con- 
sequence of  some  rule  of  law,  and  not  of  the  intention  of 
the  Testator. 


The  next  consideration  is,  what  is  the  Rule  of  Law 
appUcable  to  this  Case  ?  The  Rule  is  that,  whether  the 
Estate  be  in  Possession  or  Remainder,  if  it  be  devised 
lo  a  man  on  the  happening  of  an  event,  as,  for  instance, 
his  attaining  21,  and  if  there  be  a  Devise  over  in  case 
the  party  does  not  arrive  at  that  age,  the  Devisee  will 
take  a  vested  Estate  before  he  attains  the  specified  age, 
and  the  Estate  will  go  over  if  he  does  not  attain  that 
age  ;  because,  it  is  considered  that  the  words  are  intro- 
duced for  the  sole  purpose  of  limiting  the  period  when 
be  is  to  take  an  indefeasible  Estate,  and  not  for  the 
purpose  of  showing  an  intention  of  keeping  him  out  of 
the  enjoyment  of  the  Property  till  that  particular  event 
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tPji.  happens.  In  the  case  of  Edwards  v.  Hammond  (A)  the 
"  ^  Ejectment  was  brought  (as  was  observed  by  Lord  JEUlen- 
Phipps  borough  in  Doe  v.  Moore)  {I),  when  John  Hammond 
was  of  the  age  of  15.  Now,  an  Ejectment  cannot  be 
brought,  on  a  contingent  Kemainder,  or  an  executory 
Devise,  but  only  to  recover  the  Possession:  cmd,  in  order 
to  maintain  the  Action,  a  right  to  the  Possession  must 
be  shown,  and  the  recovering  in  that  Action  shows  that 
the  question  was  not  a  vesting  so  as  to  make  the  Estate 
transmissible,  but  a  vesting  for  the  purpose  of  immediate 
enjoyment,  subject  only  to  be  divested,  if  J.  Hamr 
mond  did  not  live  to  attain  21.  But,  if  the  Rule  had 
not  been  as  we  have  stated,  it  is  clear  that,  in  this  Case, 
the  Estate  would  have  vested ;  for  it  is  not  merely  given 
to  G,  H.  Ackers  when  and  so  soon  as  he  shall  attain  21 : 
the  Testator  goes  on  to  say :  But  in  case  he  shall 
depart  this  life  before  he  attains  21,  without  leaving 
Issue  of  his  Body  lawfully  begotten that  is  not  the 
same  event ;  and  therefore,  the  giving  to  G»  H.  Ackers 
a  right  in  one  event,  and  not  limiting  the  Estate  over 
except  upon  the  happening  of  another  event,  which, 
if  it  happens  at  all,  must  occur  before  the  event  on 
which  G,  SL.  Ackers  is  to  take  an  indefeasible  Estate, 
render  it  absolutely  necessary  that  he  should  take  an  im- 
mediate vested  Fee,  to  enable  him,  if  he  should  die  under 
21,  leaving  Issue,  to  transmit  the  Property  to  his  Issue. 
It  is  perfectly  manifest  that  the  Testator  did  not  int^d 
the  Property  to  go  over,  if  G.  H.  Ackers  died  under  21 
leaving  Issue.  The  Issue,  however,  could  not  take, 
except  through  him ;  and  he  must  be  seised  of  some 
Estate  which  they  could  inherit ;  it  is  necessary,  there* 

(*)  3  Levinz,  13a  ;  S.  C.  1  New  Rep.  324,  n. 
(0  14  £a»t,  605. 
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fore,  that  G.  H.  Ackers  should  take  an  Estate  in  Fee. 
Doe  V.  Moore  (m),  Doe  v.  Nowell  (n),  Farmer  v. 
Fronde  (o). 

The  Testator^  having  vested  the  whole  of  his  Estates 
in  his  Trustees^  directs  them  to  convey  the  Wheeloch 
Estate,  to  O.  H.  Jckers,  when  he  shall  attain  the  age 
21  years.  The  direction  to  convey,  is  equivalent  to  a 
Limitation  to  the  Use  of,  or  in  Trust  for  G.  H.  Ackers. 
Goodtitk  v.  ^Yhitby  (p),  Doe  v.  Lea  {q\  Stanley  v. 
Stanley  (r).  The  Case  of  Chambers  v.  BraUsford(s) 
is  an  authority  in  our  favour ;  for  there  the  Rents  were 
disposed  of  by  the  Will,  otherwise, 'the  first  Tenant  for 
life  would  have  been  entitled  to  them.  In  Duffield 
D^ffieldj  the  Estate  was  clearly  contingent :  it  was  not 
certain  that  there  would  be  any  Son  who  would  attain  21, 
or  that  there  would  be  any  second  Son.  That  Case 
cannot  be  assimilated  to  the  present.  Here  there  is  a 
direct  Devise  to  an  Individual  in  existence. 

Wc  submit,  however,  independently  of  authority,  that 
it  was  the  plain  intention  of  the  Testator,  that  O.  H. 
Ackers  should  take  a  vested  Estate  in  possession. 

Mr.  Pepys  and  Mr.  West,  for  the  Plaintiff: 

There  is  no  ground  to  contend  that  the  Testator  had 
a  different  intention  as  to  O.  H,  Ackers,  from  that 
which  he  had  as  to  James  Ackers.  We  have  shown 
that  the  Devise  to  James  Ackers,  had  a  Condition  pre- 
cedent annexed  to  it.   He  was  not  to  take  the  Estates 
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unless  he  attained  the  age  of  24  years,  and  did  certain 
acts.  So  G.  H.  Ackers  must  attain  21,  or,  dying  under 
21,  must  leave  Issue,  to  enable  him  or  his  Issue,  to 
take  the  Wheelock  Estate, 

Next :  the  Testator  devises  the  Wheelock  Estate,  and 
bequeaths  the  7,000  L,  to  O.  H.  Ackers^  in  one  and  the 
same  Clause.  It  cannot  be  disputed  that  that  Clause 
gives  G.  H.  Ackers  a  future  Interest  in  the  7,000  /. :  can 
it  then  be  contended  that  the  same  Clause  gives  him  a 
present  Interest  in  the  Wkedock  Estate?  There  can  be 
no  reason  to  suppose  that  the  Testator,  coupling  the 
Real  and  Personal  Fund  together,  intended  the  same 
Person  to  take  a  different  Interest  in  one,  from  thai 
which  he  would  take  in  the  oth^r.  He  clearly  meant 
that  G.  H,  Ackers  should  have  both,  on  the  happening 
of  a  particular  event,  and  not  till  then,  and,  if  that  event 
did  not  happen,  that  he  should  not  take  either. 

In  all  the  Cases  of  this  nature,  in  which  it  has  been 
held  that  the  Devisee  took  an  immediate  vested  Estate, 
the  Court  has  found  sufficient,  on  the  face  of  the  Will,  to 
make  the  attaining  of  21,  not  a  condition  precedent,  but 
a  condition  subsequent,  or,  in  other  words,  that  the  age, 
'was  the  period  at  which,  if  the  Party  did  not  attain  it^ 
the  Estate  was  to  go  over.  But  here  there  is  no  Gifl 
at  all  to  the  Individual.  There  is  a  direction  to  convey, 
and  that  only  at  a  certain  period.  So  that  the  attaming 
of  21,  by  G.  H.  Ackersj  or  leaving  Issue  if  he  dies 
under  that  age,  must  necessarily  take  place  before  the 
Trustees  can  convey  the  Estate,  or  pay  the  7,000/. 
Until  one  or  other  of  those  events  happens,  no  duty  is 
imposed  on  the  Trustees.  Though  G.  H.  Ackers^  when 
he  attains  21,  will  have  a  right  to  call  for  a  Conveyance, 
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that  does  not  give  him  the  intennediate  Rents.  In 
Chambers  v.  Braikford,  where  the  Gift  depended  upon 
the  direction  to  convey,  the  Court  held  that  the  Party 
to  whom  the  Conveyance  was  to  be  made,  had  no  Title 
to  the  intermediate  Rents.  In  Stanley  v.  Stanley,  Sir 
W.  Grant,  M.  R.,  decided  that  the  Estate  continued 
in  the  Trustees  until  the  Party,  who  had  the  vested 
Estate  for  life,  attained  21.  We  ask  of  the  Court  to 
make  a  declaration  to  the  same  effect,  in  this  Case.  In 
Stanley  v.  Stanley  the  argument  proceeded,  in  a  great 
degree,  on  the  Gift  over;  but  the  M.  R.  said  that  the 
event  on  which  an  Estate  was  given  over,  would  not 
determine  the  event  on  which*  it  was  to  ve8t(^). 

There  is  no  difference  between  this  Case  and  the  Case 
of  James  Ackers,  except  that,  in  the  latter  Case,  there 
are  two  conditions  precedent  instead  of  one ;  but  there 
is  no  distinction,  in  principle,  between  the  two  Cases. 

Mr.  Spence  and  Mr.  HuU  appeared  in  support  of  a 
Demurrer  which  had  been  put  in  by  the  Trustees  of  the 
Will;  but  The  Vice-Chancellor  said  that  they  were 
Trustees  for  the  Persons  entitled,  and  therefore  ought 
to  have  remained  neuter.  At  the  conclusion  of  the 
arguments.  His  Honor  said  that  the  Case  was  one  of 
considerable  importance,  and  that  he  should  look  at  the 
authorities  before  he  decided  it 

The  Vice-Chancellor  : 
In  this  Case  the  Bill  was  filed  by  the  Testator's  Heir,     j^t^  Dec. 
and  two  Demurrers  were  put  in  to  it,  one  by  George 
Holland  jlckers,  ,md  the  other  hy  James  Ackers;  and 
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1831.       the  question  is  whether,  with  respect  to  the  Wheelock 
Estate  (which  is  devised  to  George  Holland  Ackers), 
the  Heir  has  any  Interest  at  all.   The  Testator  has  not 
Williams  words  which  amount  to  a  Trust  for  accumu- 

lating the  Rents  and  Profits,  either  of  the  Wheehck 
Estate,  or  the  general  Residue  of  the  Real  Estate,  prior 
to  the  time  when  the  Devisees  may  become  entitled. 
When  the  Case  was  argued  before  me,  I  had  no  doubt 
upon  either  of  the  points  that  were  pressed  in  argument, 
but  I  had  not  an  opportunity  of  looking  through  the 
Will  sufficiently  to  satisfy  myself  upon  the  question 
whether  or  not  a  Trust  was  created  for  accumulating  the 
Rents  and  Profits  of  the  Real  Estate ;  but  my  opinimi, 
on  perusing  the  Will,  is  that  there  is  no  such  Trust. 
The  question  then  is,  with  respect  to  the  Whedock  Estate, 
whether  or  not  there  is  such  an  immediate  Devise  to 
George  Holland  Ackers,  as  that  he  is  entitied  to  the 
Rents  and  Profits  of  that  Estate.  The  only  diflference 
between  this  Case  and  Bromfield  v.  Crowder,  and  the 
Cases  of  that  class,  is  this,  that,  in  this  Case,  there  is  a 
Devise  of  the  Legal  Estate,  vesting  the  Inheritance  in 
the  Trustees,  upon  Trust,  as  to  the  Wheelock  Estate,  to 
assign,  convey  and  assure  the  same  to  George  Holland 
Ackers,  when  and  so  soon  as  he  shall  attain  his  age  of 
21  years;  and  then  it  is  directed  that,  in  case  George 
Holland  Ackers  shall  depart  this  life  before  he  attains 
21,  and  without  leaving  Issue  of  his  Body,  the  Wheelock 
Estate  should  sink  into  and  become  part  of  the  Re- 
sidue, that  is,  should  be  subject  to  such  a  Devise  as 
afiects  the  Residue  of  the  Real  Estate.  Now  I  do  not 
see  any  substantial  difference  between  this  Devise  and 
the  Devises  in  Bromfield  v.  Crowder,  Doe  v.  Moore, 
and  Doe  v.  Nowell;  and  my  opinion,  therefore,  is  that, 
by  force  of  this  Devise,  G.  H,  Jokers,  although  he  has 
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not  attained  the  age  of  21  years,  does  take  an  immediate  1831 
vested  Interest  in  the  Estate,  liable  only  to  be  divested ; 
and  the  consequence,  therefore,  is»  that  he  is  as  much 
entitled,  in  Equity,  to  the  Rents  and  Profits  of  that  Williams. 
Estate,  as  the  Party,  who  brought  the  Ejectment,  during 
his  infancy,  in  Edwards  Hammond^  was  held  entitled 
to  recover  by  Ejectment.  In  the  course  of  the  argu- 
ment the  Case  of  Ckambers  v.  Brailrford  was  cited. 
Now,  if  that  Case  is  rightly  decided,  it  must  be  right 
only  <Hi  the  particular  expressions  in  the  Will;  and 
certainly  the  expressions  in  that  Will,  do  not  coincide 
with  the  expressions  in  this.  Therefore,  it  does  not,  at 
all,  prevent  the  application  of  the  doctrine  in  the  Cases 
whidi  I  have  referred  to,  to  this  particular  Devise  of  the 
fFAet&NA  Estate. 


But  the  Residue  of  the  Real  Estate  is  given  in  a 
manner  totally  different ;  because,  the  Legal  Estate  being 
vested  in  the  Trustees,  the  Testator  notices  the  accumu- 
lation which  he  has  directed  concerning  (as  I  clearly 
think)  the  Personal  Estate  only,  until  James  Coops  shall 
attain  the  age  of  24  years ;  and  then  the  Will  proceeds : 
"Tlien  upon  Trust,  that  my  Trustees,  and  the  Survivor 
of  thern^  and  the  Heirs^  Executors  and  Administrators 
ci  such  Survivor,  shall  convey,  assign,  transfer,  pay  and 
make  over,  by  proper  and  effectual  Conveyances,  Trans- 
fers, Payments  and  Assurances  in  the  Law,  unto  the 
said  James  Coops  (upon  his.  giving  such  Security,  and 
executing  such  Deeds  and  Assurances,  as  to  the  satis- 
&cti(m  of  the  Trustees  or  Trustee,  or  their  or  his  Counsel, 
shall  devise,  for  the  regular  Payment  of  the  several 
Annuities  hereinbefore  bequeathed),  all  the  Legal  Estate 
and  Interest  of  and  in  all  my  said  Freehold,  Copyhold 
and  Leasehold  Messuages,  Lands,  Tenements,  Rents  and 
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HereditamentSy  and  Moieties,  Parts  and  Shares  of  Me&* 
suagesy  Lands,  Tenements,  Rents  and  Hereditaments 
situate,  standing,  lying,  arising  and  being  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  all  other 
my  Real  and  Personal  Estate  and  Effects  whatsoever  and 
wheresoever."  Now,  in  this  Case,  the  mere  attainment 
of  the  age,  is  not  the  only  thing  by  which  the  Testator 
marks  the  time  at  which  it  shall  be  determined  whether 
the  Estate  shall  vest,  or  finally  become  not  liable  to  be 
divested;  but  there  is  a  preliminary  Act  to  be  done, 
without  the  doing  of  which  James  Ackers  never  woold^ 
be  entitled  to  call  for  the  Conveyance  of  the  L^al 
Estate :  for  the  Testator  has,  in  express  terms,  directed 
that  the  Conveyance  is  to  take  place  upon  his  giving 
such  Security,  and  executing  such  Deeds  as  should  be 
satisfactory  to  the  Trustees,  for  the  purpose  of  securing 
the  regular  Payment  of  the  Annuities.  That  is,  in  my 
opinion,  clearly  a  condition  precedent ;  and,  until  that  be 
performed,  James  Ackers  takes  no  Interest:  and  my 
opinion,  therefore,  is,  inasmuch  as  there  is  no  Trust  for 
accumulation  of  the  Rents,  that  the  Rents  and  Profits 
of  the  Residue  of  the  Real  Estate,  belong  to  the  Heir  in 
the  mean  time.  The  consequence,  therefore,  is  that  the* 
Demurrer  of  George  Holland  Ackers  must  be  allowed, 
and  the  Demurrer  of  James  Ackers  must  be  over-ruled. 
And  as  to  the  Demurrer  of  the  Trustees,  it  should  never 
have  been  put  upon  the  files  of  the  Court  at  all. 
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By  an  Indenture,  dated  the  2l8t  of  October  1810,     .,1^^  ^ 
T      »-r^,^i      .         /.T.           ,                   I5tb  December. 
Joseph  JJeoaufre^  by  virtue  of  a  Licence,  obtained  from    •  v  

the  Lady  of  the  Manor  of  Hampsteady  demised,  to    Landlord  and 

Samuel  Thomas  Adams^  for  21  years  from  the  26th  of    ^  icifiVper 

March  then  last,  a  Copyhold  Messuage  and  Garden,  Jitrmance. 

in  HoMpsteady  at  the  yearly  Rent  of  26     payable  quar-     Covenant  to 

terly ;  and  Adams  covenanted  to  cause  all  the  inside  aad   ' 

outside  Wood  and  Ironwork  belonging  to  the  Premises,  A,  granted  a 

to  be  painted  once  in  every  four  years  of  the  Term,  and  ^^^^ '  . 

*    t    t  11        ii^*«         ytarSj  to  Dj  with 

twice  in  the  last  two  years^and  to  keep  the  Premises  m  re-  a  Proviso  deter- 

pair,and  yield  them  up,  in  good  repair,  at  the  end,  or  other  mining  the 

liS&se  and  fiiv~ 

80(Hier  determination  of  the  Term,  and  to  pay  the  Rent  -^^^  ^  ^  ^.j^jj^ 

quarterly,  and  also  that  he  would,  at  his  own  Costs  or  re  entry,  on 

Charees,  forthwith  insure,  and  keep  insured,  during  the  non-perform- 

^  '  '  ^  '  ance  of  any  of 

demise,  the  Messuage,  from  loss  or  damage  by  Fire,  in  the  Covenants  in 

the  joint  Names  of  himseif>  his  Executors,  Admmistra-  theLea8e,andy4. 

tors  and  Assigns,  and  of  Debaufrcy  his  Heirs  or  Assigns,  aHhe^end^^^ 

in  the  Royal  Exchange  Insurance  Office,  London,  in  the  Term,  if  it 

the  Sum  of  2,60aZ.,  and  would  pay  the  annual  Premiums  ^® 
'        '  sooner  deter- 

on  such  Insurance,  and,  within  10  days  after  obtaining  mined  by  J3.'s 

wch  Policy  or  Policies,  produce  the  same,  if  required,        or  defaults, 

he  would  grant 
to  B.  a  Lease  for 

a  further  Term  of  14  years.  B.  paid  all  his  Rent,  and  conti- 
nued in  possession  after  the  Term  had  expired.  A.  then  brought 
an  Ejectment  against  him  for  breaches  of  Covenant  during  the 
Term.  B,  filed  a  Bill  for  a  specific  performance  of  the  Cove- 
nant to  renew,  and  for  an  Injunction  to  restrain  the  Action.  Ay 
in  his  Answer,  set  up  the  breaches  of  Covenant,  and  denied 
having  had  notice  of  them  till  after  the  end  of  the  Term.  Mo- 
tion for  the  Injunction  refused. 
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unto  the  said  Joseph  Debaufrey  his  Heirs  or  Assigns, 
and  deposit  and  leave  the  same  with  him  or  them,  and 
also  deliver  and  leave,  with  him  or  them,  the  Receipt  or 
Receipts  for  the  annual  Premium  or  Premiums  paid 
thereon,  within  four  days  after  payment  thereof,  such 
Payment  to  be  made  within  six  days  aft;er  the  quarter- 
day  when  such  Premium  or  Premiums  should  become 
due  and  payable :  Provided  that,  if  the  Rent  should  be 
in  arrear  for  21  days,  or  if  Adams,  his  Executors,  Admi- 
nistrators or  Assigns,  should  make  default  in  the  per- 
formance of  any  of  the  Covenants  therein  contained,  on 
his  and  their  part,  then,  and  from  thenceforth  the  Inden- 
ture and  Demise,  and  the  Covenants  therein  contained 
on  the  part  of  Debaufrej  his  Heirs,  Executors,  Admi- 
nistrators and  Assigns,  should  cease,  determine  and 
become  void  to  all  intents  and  purposes,  and  that  it 
should  be  lawful  for  him  and  them  to  re-enter  upon  the 
Premises,  or  any  part  thereof  in  the  name  of  the  whol^ 
and  the  same  Premises  to  have  again,  resume,  repossess 
and  enjoy,  as  in  his  or  their  former  Estate,  and  thereout, 
and  firom  thence  utterly  to  expel,  eject  and  amove 
Adams,  his  Executors,  Administrators  and  Assigns,  and 
all  other  occupiers  thereof.  And  Debaufre,  for  himself, 
his  Heirs,  Executors,  Administrators  and  Assigns,  cove- 
nanted with  Adams,  his  Executors,  Administrators  and 
Assigns,  that  he  and  they  paying  the  Rent,  and  per* 
forming  the  Covenants  on  his  and  their  parts,  should 
peaceably  enjoy  the  Premises  during  the  Term,  without 
any  interruption  from  Debaufre,  or  any  Person  claiming 
by,  through,  from  or  under  him ;  and  also,  that  Debaujre, 
his  Heirs  or  Assigns,  would,  at  the  expiration  of  the 
Term,  in  case  the  same  should  not  be  sooner  determined 
through  or  in  consequence  of  any  act  or  default  on  the 
part  of  Adams;  his  Executors,  Administrators  or  Assigns, 
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upon  the  request,  and  at  the  Costs  of  Adams,  his  Exe- 
CQtors,  Administrators  or  Assigns,  obtain  a  further 
Licence  to  demise,  from  the  Lord  or  Lady  of  the  Manor, 
and  execute,  to  Adams,  his  Executors,  Administrators 
or  Assigns,  a  new  Lease  of  the  Premises,  for  the  further 
term  of  14  years,  to  commence  at  the  end  of  the  term  of 
21  years,  at  the  like  Rent  and  under  the  same  Covenants 
as  were  therein  reserved  and  contained,  except  any 
Covenant,  on  the  part  of  Debaufre,  for  executing  any 
further  or  renewed  Lease  thereof. 

The  Lease,  as  the  fiill  stated,  had  been,  some  time 
since,  assigned  to  the  Plaintiff ;  and,  on  the  dd  of  Octo- 
ber 1823,  the  reversion  of  the  Premises,  expectant  on  the 
determination  of  the  Lease,  became  vested  in  the  De- 
fendant, John  Guyon,  in  right  of  the  other  Defendant, 
bis  Wife. 

Tlie  term  of  21  yesrs  expired  on  the  25th  of  March 
1831.  The  Plaintiff,  however,  either  by  himself  or  his 
Tenant,  continued  in  the  possession  of  the  Premises. 
On  the  19th  of  May  1831,  the  Defendants  commenced 
an  Ejectment,  against  the  Plaintiff,  to  recover  possession 
of  the  Premises.  On  the  14th  of  November  1831 
(before  which  time  the  Cause  had  been  set  down  for 
trial)  the  Bill  was  filed,  stating  that  the  Rent  and  Cove- 
nants reserved  and  contained  in  the  Lease,  had  been 
duly  paid  and  performed ;  that,  since  the  expiration  of 
the  Lease,  the  Plaintiff  had  applied  to  the  Defendants 
to  perform  the  Covenant  for  renewal,  but  that  the 
Defisndants,  on  the  ground  that  some  of  the  Covenants 
in  the  Lease  had  been  broken,  had  commenced  an 
Ejectment  on  the  several.  Demises  of  themselves  and 
De&n^,  for  the  purpose  of  evicting  the  Plaintiff  from 
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the  Premises ;  that  the  breaches  of  Covenant  for  which 
the  Action  had  been  brought,  appeared,  by  the  particu- 
lars thereof,  which  had  been  delivered  to  the  Plaintiff, 
to  be  for  not  keeping  the  Premises  in  repair,  and  yield*- 
ing  them  up  in  good  repair  at  the  end  of  the  Term,  and 
for  not  having  caused  the  painting  to  be  done  according 
to  the  Covenant  in  that  behalf.  The  Bill  charged  that 
all  the  Covenants  in  the  Lease  had  been  strictly  per- 
formed, except  that  part  of  the  inside  and  outside  Wood 
and  Ironwork  had  not  been  painted  twice  within  the  two 
last  years  of  the  Term ;  that  the  omission  had  arisen  from 
accident  and  inadvertence,  in  consequence  of  the  Plaintiff 
having  mislaid  the  Lease,  and  forgotten  the  exact  time 
when  it  expired ;  that  the  Plaintiff  had,  since,  caused 
the  painting  to  be  done,  as  required  by  the  Covenant, 
whereby  the  Covenant  had  been  substantially,  thou^ 
not  literally,  complied  with ;  that  the  Defendants  ought 
not  to  be  permitted  to  take  advantage  of  such  accidental 
omission,  especially  as  they  had  sustained  no  damage 
thereby,  and  the  Plaintiff  was  willing  to  make  good  such 
damage,  if  any,  as  they  had  sustained.  The  Bill  prayed 
that  the  Defendants  might  be  decreed  specifically  to 
perform  the  Covenant  for  a  renewal,  and  to  obtain  a 
Licence  to  demise,  and  to  grant  a  Lease  to  the  Plaintiff, 
pursuant  to  that  Covenant;  and,  if  necessary,  that  it 
might  be  referred,  to  the  Master,  to  ascertain  whether 
any  and  what  damage  had  been  occasioned  by  the  acci- 
dental omission  to  paint  the  Premises  within  the  last 
two  years  of  the  Term,  the  Plaintiff  offering  to  pay  the 
Amount  thereof,  and  that  the  Defendants  might  be 
restrained  from  proceeding  with  their  Ejectment,  and 
from  commencing  any  Aetion  against  the  Plaintiff,  for 
Damages,  in  respect  of  any  of  the  Covenants  in  the 
Lease. 
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The  Derendants,  by  their  Answer,  said  that  the  Rent 
reserved  by  the  Lease,  had,  from  time  to  time,  been  paid 
to  them,  but  without  any  knowledge  or  notice,  to  either 
of  them,  of  the  breaches  of  Covenant  after  mentioned. 
They  then  set  forth  the  particulars  of  the  breaches,  which 
had  been  made,  of  the  Covenant  to  paint  and  repair,  and 
added  that  all  such  breaches  were  subsisting  before,  at, 
and  after  the  expiration  of  the  Lease,  and  were,  as  they 
were  advised,  continuing  breaches  at  that  time.  The 
Defendants  further  said  that,  until  Midsimuner  1811, 
the  Premises  were  not  insured  at  all,  and  that  they  were 
then  insured  for  one  year  only :  that,  from  1812  to  1820, 
they  were  uninsured :  that,  from  Midsummer  1820,  to 
Midsummer  1828,  they  were  insured  in  the  P/uBnix 
Fire  Office,  and  that,  from  Midsummer  1828,  to  the  25th 
of  December  in  the  same  year,  they  remained  uninsured : 
that,  until  the  25th  of  November  1831,  they  had  no 
knowledge  or  notice,  whatever,  that  the  Messuage  had 
been  uninsured  at  any  time  during  the  Term :  that,  on  the 
28th  of  April  1831,  a  Surveyor  employed  by  the  De- 
fendants, had  surveyed  the  Premises,  and  reported  that 
the  Messuage  had  not  been  painted,  either  inside  or 
outside,  for  a  considerable  time  longer  than  two  years : 
that  the  Messuage  had  been  injured,  for  want  of  proper 
care  and  attention,  and  by  the  repeated  breaches  of 
Covenant;  and  they  submitted  that,  under  the  circum- 
stances, tlie  Plaintiff  was  not  entitled  to  a  renewal  of  the 
Lease. 
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Mr.  Knight  and  Mr.  Wright,  for  the  Plaintiff,  now 
moved  for  an  Injunction  to  restrain  the  Eject- 
ment: 

The  Plaintiff  has  no  defence  to  the  Action  at  Law : 
he  has  a  right  in  Equity  only,  under  the  Covenant  to 
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renew.  He  ought  to  have  an  opportunity  of  trying  the 
question  at  Law ;  and,  wherever  there  is  a  reasonable 
question  to  be  tried,  this  Court  will  not  allow  the  pos- 
session to  be  changed.  The  Plaintiff  does  not.seek^  by 
his  Billy  to  be  relieved  against  a  Forfeiture,  but  to  have 
the  Covenant  to  renew  specifically  performed  (a).  There 
is  a  broad  distinction  between  the  two  Cases :  and  the 
question  is  whether  the  breaches  of  Covenant  allied 
in  the  Answer,  ought  to  deprive  the  Plaintiff  of  his  right 
to  a  Specific  Performance.  The  term  of  21  years  was 
suffered  to  run  out,  without  any  Ejectment  being  brought* 
We  admit  that  the  Court  will  not  decree  an  Agreement 
for  a  Lease  to  be  specifically  performed,  where  the 
Tenant  has  been  guilty  of  Waste,  or  other  acts  of  mis- 
conduct (ft).  But  here  the  allied  breaches  of  Cove- 
nant  have  reference  to  the  term  of  21  years;  there  is 
no  breach  as  to  the  Term  agreed  to  be  granted.  If  every 
Covenant  in  the  Lease  had  been  broken,  and  the  Term 
had  been  suffered  to  continue,  the  Plaintiff  would  have 
a  clear  right  to  the  renewal.  The  Covenant  in.  question 
is  a  separate,  independent  and  absolute  Covenant.  The 
Lessor  does  not  covenant  that,  the  Tenant  paying  the 
Rent  and  performing  the  Covenants,  he  will  renew :  but 
that  he  will  renew  unless  the  prior  Term  is  determined. 


[The  Vtce-Chancellor : — There  is  a  Proviso  making  the 
Term  to  cease,  on  breach  of  Covenant] 

It  has  been  decided,  at  Law,  that  that  Proviso  gives 

(a)  See  Sanders  v.  Pope,  12  Ves.  282;  Hill  v.  Barclay^ 
18  Ves.  56 ;  Doe  v.  Pecky  1  Bam.  &  Adol.  428 ;  Doe  v.  Rovoe^ 
1  Ryan  &  Moody,  343 ;  Green  v.  Bridges,  ante^  vol.  iv.  p.  96, 
and  the  Cases*  there  cited. 

(6)  SceiS  Ves.  63.  , 
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the  Landlord  a  right  of  entry  only  (c).   The  House  was  1831. 
insured  before  and  at  the  end  of  the  Term;  and  the    '      '  ^ 
Answer  admits  that  all  the  Rent  has  been  paid.   By  the  Thompson 
Covenant  to  insure,  it  was  stipulated  that  the  Insurance  Guyon 
should  be  effected  in  a  particular  Office,  and  in  the  joint 
Names  of  the  Landlord  and  Tenant,  and  that  the  Tenant 
should  pay  the  Premiums  and  leave  the  Receipts  with 
the  Landlord,  within  certain  times.   The  Landlord  then 
cannot  be  heard  to  say  that  he  had  no  notice  of  the 
neglect  to  insure,  and  a  Receipt  of  Rent  after  the  times 
for  paying  the  Premiums  and  leaving  the  Receipts,  had 
expired,  would  be  a  Receipt  after  notice. 

Mr.  Pepys  and  Mr.  E.  Montagu  appeared  for  the 
Defendants : 

But  the  Vice-Chancellor,  without  hearing  them, 
delivered  Judgment  as  follows : 

It  is  represented,  by  the  Answer,  that,  from  Midsum- 
mer 1820,  to  Midsummer  1828,  the  Premises  were 
insured  in  the  Phanix  Fire  Office,  and  that,  from  Mid- 
summer 1828,  to  the  25th  of  December  1828,  they  were 
not  insured  at  all ;  and  the  question  is  whether  there  is 
any  Equity  confessed  in  this  Answer,  in  respect  of  which 
this  Court  ought  to  interfere,  by  Injunction,  to  restrain 
the  Action  which  has  been  brought  to  recover  the  pos- 
session of  the  Premises. 

The  Lease  contains  a  Covenant  on  the  part  of  the 
Lessor,  that,  at  the  expiration  of  the  term  of  21  years,  in 
case  the  Lease  should  not  be  sooner  determined  in  con- 
sequence of  any  act  or  default  of  the  Tenant,  he  would 

(c)  See  Arnsby  v.  Woodward^  6  Barn.  &  Cress.  519. 
F  4 
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*  ^  ' 

Thompson 

V. 

GUYON. 


grant,  to  the  Tenant,  a  new  Lease  of  the  Premises  for 
the  further  term  of  14  years :  and  it  is  provided  that,  if 
default  should  be  made  in  the  payment  of  the  Rent,  or 
the  performance  of  any  of  the  Covenants  in  the  Lease, 
the  Indenture  and  Demise,  and  all  the  Covenants  and 
Agreements  therein  contained^  should  cease  and  become 
void,  and  it  should  be  lawful^  for  the  Landlord,  to  re- 
enter on  the  demised  Premises.  The  fact  is,  that  various 
breaches  of  Covenant  were  committed,  by  the  Tenant, 
during  the  Term,  which  the  Landlord  might  have  availed 
himself  of  to  determine  the  Lease,  by  re-entering  on  the 
Premises,  if  he  had  been  conuzant  of  them.  It  id 
expressly  sworn,  in  the  Answer,  that  the  Defendants  had 
no  notice  of  the  omission  to  insure  the  Premises,  until  the 
25th  of  November  last,  which  is  eight  months  after  the 
expiration  of  the  Term.  If,  during  the  existence  of  a 
Lease,  such  a  breach  of  Covenant  is  committed  by  a 
Tenant,  as  that  a  Court  of  Equity  would  not  have  inter- 
fered to  prevent  the  Landlord  from  taking  advantage  of 
the  forfeiture  of  the  Lease,  had  he  known  of  the  breach 
and  proceeded  to  determine  the  Lease,  he  ought  not  to 
be  placed  in  a  worse  situation  after  the  expiration  of  the 
Term,  than  he  would  have  been  in  had  he  known  of  the 
breach  and  availed  himself  of  it,  before  the  Term  expired : 
and,  upon  that  ground,  I  must  refuse  this  Motion. 


The  Plaintiff  afterwards  gave  the  Defendants  Judg- 
ment in  the  Action,  with  a  stay  of  Execution,  and 
amended  his  Bill^  with  a  view  to  show  that  the  Defend- 
ants had  precluded  themselves  from  taking  advantage 
of  the  breaches  of  Covenant,  by  acceptance  of  Rent  and 
otherwise,  after  they  had  Notice  of  the  breaches.  After 
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the  Amendments  had  been  answered,  the  Plaintiff  re-* 
newed  his  Motion,  before  the  Lord  Chancellor. 

On  the  13th  of  July  1832,  his  Lordship  made  the 
following  Order :  That  the  Judgment  obtained  by  the 
Defendant,  in  the  Action  brought  by  him,  against  the 
Plaintiff,  for  the  recovering  of  the  Leasehold  Premises 
in  the  Pleadings  mentioned,  ought  to  stand ;  but  that 
the  Execution  upon  the  said  Judgment  should  be  stayed 
until  the  Trial  of  the  Issues  after  directed  shall  be  had, 
and  the  further  Order  of  this  Court :  That  the  Parties 
should  proceed  to  a  Trial  at  Law,  in  the  Court  of  Com-> 
mon  Pleas,  on  or  before  the  Sittings  after  Easter  Terra 
then  next,  on  the  following  Issues ;  viz.  First,  whether 
Adams,  his  Executors,  Administrators  or  Assigns,  or 
any  of  them,  had  or  not  made  default  in  the  due  ob- 
servance and  performance  of  any  or  either  of  the  Cove- 
nants contained  in  the  Lease  of  the  24th  of  October  1810, 
on  his  and  their  part  to  be  observed  and  performed : 
Secondly,  whether  he  or  they,  or  any  of  them,  had  or 
not  made  default  in  the  due  observance  and  performance 
of  any  or  either  of  such  Covenants  and  Agreements,  of 
which  the  Lessor,  his  Executors,  Administrators  or 
Assigns  might  have  availed  himself  if  the  Term  had  not 
expired;  and,  if  either  of  the  above  Issues  should  be 
found  in  the  affirmative,  then  it  was  ordered  that  the 
Parties  should  proceed  to  the  Trial  of  the  Third: 
whether  the  I^essor,  his  Executors,  Administrators  or 
Assigns,  had  done  any  act  to  disentitle  himself,  or  them- 
selves finom  taking  advantage  of  such  default:  and  the 
Judge  was  to  endorse  any  Matter  specially  on  the  postea ; 
and  the  Defendants  in  this  Court,  were  to  be  Plaintiffs  at 
Law,  and  the  Plaintiff  in  this  Court  was  to  be  Defendant 
at  Law. 


74 


CASES  IN  CHANCERY. 


1831.  The  Issues  were  tried  before  Lord  Chief  Justice 

Tindal,  on  the  7th  of  February  1833,  when  Verdicts 
were  found,  for  the  Plaintiffs  at  Law,  upon  each  of 
GuYON        them :  and  the  Bill  was  ultimately  dismissed  with 
Costs. 


1831 :  WILLIAMS  V.  PARKINSON. 

15th  December.  _ 

'  J  HE  Defendant  had  appeared  to  the  Bill,  but  refused 

Defendant.  to  answer  it ;  and  she  was  committed  to  the  Fleet  for 

P^o'SfeL.  the  Contempt. 

A  Defendant,  ^j^^  23d  of  November  1830,  she  was  brought  to 

who  was  in  . 

Contempt  for  the  Bar  of  the  Court,  by  Writ  of  Alias  Pluries' Ha- 
noi answering  Corpus  cum  CausiSf  to  answer  her  Contempt  for  not 
bJng  brought  Pitting  in  her  Answer  to  the  Bill ;  and,  having  been 
to  the  Bar  of  the  sworn  and  examined,  pursuant  to  11  Geo.  4,  and 
Court,  under  ^  ^j,,  4  ^  3^  ^5  r^i^  q  deposed  that  she 
1 1  Geo.  4,  and  , ,  ,  /.  1  ^ 
1  Will.  4,  c.  36,  was  unable,  by  reason  of  her  Poverty,  to  employ  a 

Rule 6, deposed  Solicitor  to  put  in  her  Answer:  upon  which  it  was 
unable,^by^ea-  ordered  that  it  should  be  referred  to  the  Master,  to 
son  of  Povertv,  inquire  and  state  whether  the  Defendant  was  or  was  not 
hcitor^to"^  ut  in'  ''^^'^  Poverty,  to  employ  a  Solicitor 

hCT^An^CT,^     to  put  in  her  Answer  to  the  Bill ;  and,  in  the  mean  - 

upon  which  the  time,  it  was  ordered  that  she  should  be  remanded  to  the 

usual  reference 

was  made  to  the  **l^t. 

Master. 

The  Defendant  J|fa,^er  certified  that  he  had  been  attended  by 

reiused  to  make 

any  Sutement  the  Solicitor  for  the  Plaintiffs,  and  had  caused  Notice 
to  the  Master^ 

as  to  the  subject  of  the  Reference.  Upon  which  the  Court,  or- 
dered Proceedings  to  be  taken  under  the  sd  Rule  of  the  Act, 
for  taking  the  Bill  pro  confesso,  against  her. 
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to  be  given,  to  the  Def<^dant,  requiring  her  to  bring  in  1831. 
a  Statement  as  to  her  inability  to  employ  a  Solicitor  to 
put  in  her  Answer;  but  that  the  Defendant  had  not  ^^^^^^ 
brought  in  any  Statement,  nor  had  any  Person  appeared  p^^KiNa 
before  him  on  her  behalf;  and  that  he  was,  therefore, 
unable  to  ascertain  whether  the  Defendant  was,  or  was 
not  unable,  by  reason  of  her  Poverty,  to  employ  a  Soli- 
citor to  put  in  her  Answer. 

A  Clerk  to  the  Plaintiff's  Solicitor,  made  an  Affi- 
davit that  he  had  served  the  Defendant  with  a  Copy  of 
a  Warrant  to  proceed  before  the  Master,  and  that,  at 
the  same  time,  he  explained  to  her  that  it  was  required, 
by  the  Mcuter,  that  she  should  cause  to  be  filed  in  the 
Magter*s  Office,  a  Statement,  and  Evidence  in  support 
of  it,  of  her  inability  to  employ  a  Solicitor  in  the  Cause ; 
but  that  the  Defendant  positively  declared  that  she 
would  not  file  any  Answer  to  the  Bill,  or  carry  any 
State  of  Facts  into  the  Mauter's  Office.    Mr.  Orchard, 
aSolicitor,  also  deposed  that  he  had  called,  several  times, 
on  the  Defendant,  in  the  Fleet  Prison,  for  the  purpose 
of  preparing  a  short  Statement  of  Facts  regarding  her 
inability,  by  reason  of  Poverty,  to  put  in  an  Answer,  to 
enable  the  Master  to  report  thereon ;  but  that  the  De- 
fendant declined  to  carry  any  State  of  Facts  into  the 
Master's  Office,  or  to  put  in  her  Answer  to  the  Bill. 
The  Defendant  still  persisting  in  her  Contempt,  on  the 
15th  of  December  1831,  the  Vtce-ChanceUor  ordered, 
on  the  Motion  of  Mr.  Cooper,  supported  by  the  above 
Affidavits,  that  a  Writ  of  Habeas  Corpus  cum  Causis, 
should  issue,  directed  to  the  Warden  of  the  Fleet,  com- 
manding him,  at  the  return  of  the  Writ,  to  bring  the 
Defendant  to  the  Bar  of  the  Court,  to  answer  her  Con- 
tempt ;  and  the  Clerk  in  Court  for  the  Plaintiffs,  was 
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1831^ 
Williams 
Parkinson. 


then  to  attend  with  the  Record  of  the  Bill,  in  order 
that  the  same  might  be  decreed  to  be  taken  pro  confesso 
against  her. 

His  Honor,  after  pronouncing  this  Order^  observed 
that  the  conduct  of  the  Defendant,  was  an  aggravation 
of  her  original  Contempt. 

On  the  22d  of  December  1831,  the  Defendant  was 
brought  to  the  Bar  of  the  Court  accordingly,  and  the 
Record  of  the  Bill  being  read,  and  she  still  persisting 
in  her  Contempt,  and  refusing  to  put  in  her  Answer,  it 
was  ordered  that  the  Bill  should  be  taken  pro  confesso 
against  her 


R^.  Lib.  B.,  1831,  fol.  594. 


*  It  seems  that  the  Order  of  the  15th  of  December  was 
made  under  the  ad  Rule  of  the  Act  above  referred  to.  When 
that  Order  was  applied  for,  it  was  doubted  whether  the  2d  or 
the  13th  Rule  applied  to  the  Case.   See  the  next  Case. 
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ATKINSON  V.  FLINT.  1831 : 

2  2d  December. 


On  the  10th  of  August  1881,  a  reference  similar  to        ^'  ' 

i^ji  J  .  Defendant. 

that  m  the  precedmg  Case,  had  been  made  to  the  Contempt. 

Master.    On  the  21st  of  November  1881,  the  Master   Pro  Confiuo. 
certified  that  he  had  made  the  Inquiry  in  the  presence  ^  reference 
of  the  Plaintiff's  Solicitor,  no  Person  attending  on  behalf  having  been 
of  the  Defendant,  though  she  had  been  personally  sum-  ^  (j^^^^^^mjj 
moned;  and  that,  on  reading  an  Affidavit  made  before  1  Will.  4,  c.  36, 
him  on  the  Plamtiff's  behalf,  he  found  that  it  did  not  ^^^^^^^^^ 
appear  to  him  that  the  Defendant  was  unable,  by  reason  Person 
of  her  Poverty,  to  employ  a  Solicitor  to  put  in  her  on  her  behalf,  ' 
Answer  appeared  before 

'^^^^  the  Master, 

though  she  had 

On  this  day,  Mr.  Wakefield,  for  the  Plaintiff,  applied  J^'Jj^P^'J^"^^^ 
to  have  the  Bill  taken  pro  confesso  against  the  De-  The  Ma«fer  pro* 
fendant.  ceeded,  ex  parff, 

with  the  In- 
quiry, and  re- 

But  the  Fice-CAawceZfor  referred  it  back  to  the  Jlfflw^cr,  ported  that  the 

to  review  his  Report;  and  ordered  that  the  Warden  of  defendant  did 

not  appear  to  be 

the  Fleet  should  produce  the  Defendant,  before  the  unable,  by  rea- 
Master,  at  such  time  and  place  as  the  Master  should  son  of  her  Po- 
appoint,  and  that  the  Inquiry  should  be  proceeded  with,  a^Solidu^^ 
b  the  Defendant's  presence.  put  in  her  An- 

swer. The 
Court  refused  to 

order  the  Bill  to  be  taken  pro  confesso,  but  referred  it  back  to 
the  Master  to  review  his  Report,  and  ordered  the  Warden  of  the 
Fleet  to  produce  the  Defendant  before  the  Master  at  such  time 
and  Place  as  the  Master  should  appoint,  and  that  the  Inquiry 
should  be  proceeded  with  in  Defendant's  presence. 
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1831 :  MACKINNON  v.  SEWELL. 

16th  December. 

LyDIA  VERNON,  by  her  Will,  dated  the  11th  of 

.  Canst mction.   July  1782,  disposed  of  her  Residuary  Personal  Estate  in 

  the  following  words :  "  And,  as  to  the  rest,  residue 

Testatrix  be-  . 

qu^thed  her  remainder  of  all  my  Personal  Estate  and  Effects 

Kesidue,  in  whatsoever  and  wheresoever,  I  give,  devise  and  bequeath 
Dai^l^  ^^[ro-  same,  unto  Lord  Hawke  and  John  March,  upon 
UnefoT  Ufe,  and  Trust  to  lay  out  and  invest  the  same  in  or  upon  such  of 
after  her  death,  the  Public  Funds,  Stocks,  or  Government  or  Real 
daughter  if  she  Securities,  as  they  shall  thmk  proper,  the  same  to  be 
diould  survive    taken  in  their  joint  Names,  and  to  be  had  and  held  by 

hCTMothCT,and  ^hem,  and  the  survivor  of  them,  his  Executors  and 
attam3i,but  .  . 

in  case  she  Administrators,  upon  Trust  to  receive,  answer  and  pay 
should  not  sur-  the  Dividends,  Interest  and  Income  thereof,  from  tiipe 
Sct  ^dauain  as  the  same  shall  become  due  and  payable, 

31,  then  in  unto  my  Daughter  Caroline  Dewar,  for  and  during  the 
cSh^^Child^  term  of  her  natural  Ufe,  for  her  sole  and  separate  use 
Children  of  the  benefit,  and  not  to  be  subject  to  the  Control, 
Testatrix's  said  Debts  or  Engagements  of  her  present  or  any  future 
^i^d^'l^g  Husbands  and  Husband,  and  her  Receipts,  from  time 
at  their  Mo-  to  time,  shall  be  the  only  sufficient  discharges  for  the 
be^*'d1to^^  same  notwithstanding  her  Coverture,  and,  from  and 
afterher  death  decease,  upon  Trust,  to  assign,  transfer  and 

as  they  attained  pay  the  Principal  thereof,  with  the  Dividends  and 
31,  andifall 
such  other 

Children  of  the  Testatrix's  said  Daughter,  should  die  hefort 
attainws  21,  then  in  Trust  for  L.  M,  The  Grand-daughter 
attained  21,  but  did  not  survive  her  Mother.  Another 
'  ChOd  of  the  Testatrix's  Daughter  attained  21,  but  did  not 
survive  his  Mother;  afterwards  the  Daughter  died.  Held, 
that  the  Bequest  over  to  L.  M.  took  effect 
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Interest  then  grown,  unto  my  Grand-daughter,  Caroline 
Lydia  DewaVj  if  she  shall  survive  her  said  Mother 
and  live  to  attain  the  age  of  21  years,  and,  in  the  mean 
time,  after  her  said  Mother's  decease,  to  pay  and  apply 
the  Dividends,  Interest  and  Income  thereof,  for  or 
towards  her  Maintenance  and  Education ;  and,  in  case 
the  said  Caroline  Lydia  Dewar  shall  not  survive  her 
said  Mother  and  Uve  to  attain  the  age  of  21  years,  then 
upon  Trust  to  assign,  transfer  and  pay,  all  the  said 
Trust  Stocks  and  Premises,  to  such  other  Child  or 
Children  of  my  said  Daughter  Caroline  Dewar y  in  such 
manner  as  she  shall,  by  any  Writing  under  her  hand, 
notwithstanding  her  Coverture,  nominate,  direct  or 
appoint ;  and,  for  want  of  such  nomination,  direction  or 
appointment,  then  in  Trust  to  assign,  transfer  and 
pay,  ,  all  the  said  Trust  Stocks,  Securities  and  Premises, 
to  such  other  Child  or  Children  of  my  said  Daughter, 
Caroline  Dewar^  as  shall  be  Jiving  at  the  time  of  her 
decease^  equally  to  be  divided  between  them,  share  and 
share  alike,  if  more  than  one,  and,  if  but  one,  then  the 
whole  to  such  only  Child,  and  to  be  paid  them 
respectively  after  their  said  Mother's  decease^  when  and 
as  they  respectively  shall  have  attained  the  age  of 
21  years,  and,  in  the  meantime  after  their  said  Mother's 
decease,  the  income  of  their  respective  portions  to  be 
paid  or  applied  for  or  towards  their  Maintenance  and 
Education  respectively ;  and,  in  case  of  the  death  of  any 
of  them  before  such  age,  then  the  Share,  or  Shares  of 
such  Child  or  Children  so  dying,  shall  go  and  be  paid  to 
the  survivors  or  survivor  of  them,  at  such  time  as  his, 
her  or  their  original  Share,  or  Shares,  is  or  are  made 
payable  as  aforesaid :  and,  if  all  such  other  Children  of 
my  said  Daughter,  Caroline  Dewar,  shall  happen  to  die 
before  attainment  of  the  said  age  of  21  years,  then  in 


1831. 


MACKINNON 
V. 

Sbwell. 
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*B3K  Trust  for,  and  I  give  the  same  to  my  Daughter,  Louisa 

^  ^  Mackinnony  her  Executors,  Administrators  and  Assigns." 

^      '  And  the  Testatrix  appointed  Lord  Hawhe  and  John 

Sewell.  March  Executors  of  her  Will. 

The  Testatrix  died  in  August  1789.    After  payment 
of  her  Funeral  and  Testamentary  Expenses,  Debts  and 
Legacies,  there  was  left  standing  in  her  Name  5,600  L 
Three  per  Cent.  Reduced  Annuities,  the  Dividends 
whereof  were  paid  by  Lord  Hawhe^  the  surviving  Exe- 
cutor, to  the  Testatrix's  Daughter,  Caroline  Dewar, 
during  her  Ufe.    Caroline  Lydia  Dewar  did  not  sur- 
vive her  Mother,  Caroline  Dewar ^  but  died  in  April 
1800.    In  April  1804,  Caroline  Dewar ^  in  exercise  of 
the  Power  given  to  her  by  the  Will,  appointed  1,000  /. 
part  of  the  5,600  Z.  Stock,  to  her  Son  John  Dewar,  In 
December  1812,  John  Dewar  died,  having  previously 
attained  the  age  of  21  years.  Maria  Dewar ^  his  Widow, 
took  out  Letters  of  Administration  to  his  Effects.  In 
April  1821,  Caroline  Dewar  died.   She  had  no  other 
Children  than  John  Dewar ^  and  Caroline  Lydia  Dewar. 
In  June  1824,  Maria  Dewar  died,  leaving  the  De- 
fendants Caroline  Dewar  and  Henry  Dewar ,  her  only 
Children  by  John  Dewar.   The  Testatrix's  Next  of 
Kin  at  her  death,  were  her  three  Daughters,  Louisa 
Mackinnony  Caroline  Dewar,  and  Elizabeth  Dupont. 
Louisa  Mackinnon  died  a  Widow  in  1816,  and  the 
Plaintiff  Daniel  Machinjum,  the  Elder,  took  out  Ad- 
ministration to  her  Effects.   The  Defendants  Caroline 
Dewar  and  Henry  Dewar,  as  the  only  Children  of  John 
Dewar,  the  surviving  Child  of  Caroline  Dewar  deceased, 
were  entitled  to  the  grant  of  Administration  of  the 
Effects  of  Caroline  Dewar  deceased,  but  had  not  ob- 
tained it.    In  April  1822,  Mrs.  Dupont /m  consideration 
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of  natural  Lo¥e  and  Afiection,  assigned,  to  the  Defendant 
Daniel  Muchinnon,  the  younger,  (who  was  her  Great- 
nephew)  all  the  distributive  and  other  Parts  and 
Shares,  Sums  of  Money,  Estate  and  Effects  which  she 
then  was  cmt  might  become  entitled  unto  under  the 
Will,  or  as  one  of  the  Next  of  Kin,  of  L^dia  Vernon. 
Mrs.  Dupont  died,  without  Issue,  in  1824. 

The  Bill,  which  was  filed  by  Daniel  McuMnnoUy  the 
elder,  as  the  Personal  Representative  of  Louisa  Mao- 
himnon,  against  Sewell  and  Holmes,  the  Representatives  of 
Lord  Hawke,  Daniel  Mackinnon,  the  younger,  and 
Henry  Dewar  and  Caroline  Dewar,  prayed  that  the 
tme  ConstructicHi  of  the  Trusts  contained  in  the  Will 
of  Lydia  Vernon,  as  to  her  Residuary  Personal  Estate, 
aught  be  declared,  and  that  the  rights  and  interests  of 
the  Plaintiff,  and  of  Daniel  MacHnnon  the  younger, 
Caroline  Dewar  and  Henry  Dewar  (if  any)  to  and  in 
the  dear  Residuary  Personal  Estate  of  Lydia  Vernon, 
might  be  ascertained  and  declared,  and  that  Sewell  and 
Heimes  might  be  decreed  to  transfer  the  Residuary  Per- 
sonal Estate  of  Lydia  Vernon,  remaining  unappointed 
by  Caroiine  Dewar,  to  the  Plaintiff,  or  as  the  Court 
should  direct 

The  facts  above  stated  were  found,  by  the  Master, 
in  pursuance  of  the  Decree  made  on  the  hearing  of  the 
Oause,  by  which  he  was  directed  to  inquire  whether 
Caroline  Lydia  Dewar  survived  her  Mother  Caroline 
Dewar  J  and  when  they  died  respectively,  and  whether 
Carolime  Dewar  ever  and  when,  and  to  what  extent^ 
and  m  whose  favour  executed  the  Power  of  Appoint- 
ment given  to  her  by  the  Testatrix's  Will,  and  whether 
Caroline  Dewar  had  any  and  what  Children  or  Child 
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1831.        I^esides  Caroline  Lydia  Dewar^  and  whether  such  other 

'       ^      '     Children  or  Child  were  or  was  living  or  dead,  and,  if 

Mack  iNNON    dead,  when  they,  he  or  she  died  ;  and  whether  they,  he 

^   ^'  or  she,  lived  to  attain  the  age  of  21  years,  and  who  were 

Sewell*  . 

the  Next  of  Kin  of  the  Testatrix  living  at  her  death,  and 

whether  any  of  them  were  dead,  and  who  were  their 

Personal  Representatives. 

The  Cause  now  came  on  to  be  heard  for  Further 
Directions. 

Mr.  Knight  and  Mr.  Beames  for  the  Plaintiff : 

It  is  a  settled  rule  of  construction,  that,  where  a  Testa- 
tor has  made  a  Bequest,  which  may  fail  in  more  than 
one  event,  and  has  made  a  Limitation  over  of  the  Pro- 
perty bequeathed,  in  words  which  do  not  take  in  all  the 
events  in  which  the  prior  Gift  may  fail,  those  words  in- 
clude every  case  of  failure.  Jones  v.  We8tcomb(a), 
Murray  v.  J  ones  (b).  The  intention  of  the  Testatrix,  in 
this  Case,  was  that,  if  at  the  death  of  Caroline  Dewar 
none  of  that  Lady's  Children  could  take  her  Residuary 
Estate,  it  should  go  to  Louisa  Machinmnij  or,  in  other 
words,  that,  on  the  failing  of  the  prior  Limitation,  and 
not  on  its  failing  in  a  particular  mode,  the  Limitation 
over  should  take  effect.  The  consequence  is  that,  as 
neither  of  Caroline  Dewar's  Children  survived  her, 
Louisa  Machinnon  is  entitled  to  the  Residue.  If  any 
other  Construction  is  put  on  the  Language  of  the  Resi- 
duary Bequest,  the  Residue  will  be  undisposed  of :  but 
the  Court  never  puts  such  a  Construction  on  the  Lan- 
guage of  a  Will,  as  will  create  an  Intestacy,  except  where 
the  words  will  not  admit  of  any  other  construction. 


(a)  1  Eq.  Ab.  245.  p!.  10.      {b)  2  Ve«.  &  B.  313. 
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Sir  JE.  Sugden  and  Mr.  Barber^-  for  the  Defendant 
Daniel  Mackinncnihe  younger: 
The  Cases  cited  are  totally  different  from  this  Case. 
In  Jones  v.  Westcomh^  the  Testator  bequeathed  a  Term 
for  years  to  his  Wife  for  life,  and,  after  her  death  to 
the  Child  she  was  then  enceinte  with,  and  if  the  Child 
died  before  21,  than  he  gave.  One-third  of  the  Term,  to 
his  Wife,  and  the  other  Two-thirds  to  other  Persons.  It 
happened  that  the  Wife  was  not  enceinte  at  all ;  so  that 
the  object,  on  the  fiulure  of  which  the  Gift  over  was  to 
take  effect,  was  removed  more  than  in  the  manner  con- 
templated by  the  Testator.  The  Language  of  the  Be«- 
quest  over,  more  than  included  the  event  that  happened. 
This  Case  is  the  reverse  of  Jones  v.  Westcomb.  It  was 
in  a  given  event  only  that  the  Testator  intended  Louisa 
Mackinnm  to  take.  Can  it  be  fairly  collected,  from  any 
part  of  this  Will,  that  the  Testatrix  meant,  what  she  cer- 
tainly has  not  expressed,  namely,  that  if  nobody  could 
take  under  the  previous  Gift,  then  the  subsequent  Limi- 
tation should  take  effect  ?  It  has  never  been  held,  in 
any  Case,  that,  because  there  was  no  Person  capable  of 
taking  the  Property  bequeathed,  it  should  go  to  a  Person 
who  was  to  take  it  under  circumstances  totally  different 
from  those  that  happened.  If  the  construction  which 
the  Plaintiff  contends  for,  is  put  upon  this  Residuary 
Bequest,  the  Court  will,  in  effect,  strike  out  some  of  the 
words  in  which  it  is  expressed,  and  introduce  others ; 
and  the  consequence  will  be  that  Louisa  Mackinnon 
wiU  take  the  Fund  on  the  happening  of  an  event  on 
which  it  is  not  given  to  her,  and  the  Children  of  John 
Deuxar  will  be  excluded  from  participating  in  it.  The 
Residue  is  given,  to  Louisa  Mackinnon^  in  case  all  the 
Children  of  Caroline  Dewar  die  before  the  attainment 
of  21 :  but  John  Dewar^  as  well  as  Carolina  Lydia 
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DewoTy  attained  21 ;  how  then  can  Louisa  Maddnnon 
be  entitled  to  the  Fund  ? 

Mr.  Knight  J  in  reply : 

The  Testatrix's  intention  was  that,  if  the  previous 
Beqtiest  failed  in  either  of  the  modes  pointed  out,  then 
Louisa  Machinnon  should  take  the  Residue.    It  could 
make  no  difference,  to  the  Testatrix,  whether  the  prior 
Gift  faited  in  one  mode  or  the  other.  If  there  had  been 
one  survivmg  Child  of  Caroline  Dewar,  that  Child  would 
have  taken  the  Residue,  to  the  exclusion  of  the  Issue  of 
the  other  Children.  If  Caroline  Lydia  Dewar  had  died 
under  21,  leaving  Issue,  they  would  not  have  taken; 
and,  if  all  the  Children  of  Caroline  Dewar  had  died 
under  21  leaving  Issue,  Mrs.  Machinnon  would  have 
taken  the  Residue,  and  the  Issue  would  have  heexi  ex- 
cluded.   The  prior  Bequest  having  failed,  the  substi- 
tuted Bequest  to  Louisa  Maddnnon^  has  taken  effect. 

Mr.  Swanston  and  Mr.  Ching  appeared  for  the  De- 
fendants Henry  Dewar  and  Caroline  Dewar. 

The  Vice-Chancellor  : 

Upon  merely  reading  the  Clause  by  which  the  Tes- 
tatrix disposes  of  her  Residuary  Estate,  it  is,  I  think^ 
impossible  to  doubt  what  the  Te^trix  meant ; .  because, 
in  the  first  instance,  she  gives,  to  her  Daughter,  a  Life 
interest  in  the  Securities  in  which  the  Residue  is  to  be 
invested ;  and  then,  on  the  death  of  her  Daughter  she 
directs  the  Trustees  to  transfer  the  Securities  to  her 
Grand-daughter,  Caroline  Lydia  Dewar ^  if  she  shaD 
survive  her  Mother,  and  live  to  attain  the  age  of  21 
years.  So  that  the  Donee  is  to  answer  the  description 
both  of  survrvmg  the  Mother  and  attaining  21 ;  and 
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then,  in  case  Caroline  Lydia  Dewar  shall  not  survive 
her  Mother,  and  live  to  attain  the  age  of  21  years,  a  dif- 
fi^rent  disposition  is  made  of  the  Fund.  That  disposi- 
tion is  made,  in  the  first  instance,  in  terms  which, 
through  the  medium  of  an  Appointment  by  the  Mother, 
might  have  had  the  effect  of  giving  the  property 
to  any  of  her  other  Children,  generally,  leaving  the 
Mother  to  exercise  her  own  discretion,  as  to  whether  her 
other  Children  should  or  not  take  absolutely  in  her  life- 
time, even  although  they  were  minors.  But,  if  the  Power 
of  Appointment  be  not  exercised,  then  the  Trustees  are 
to  assign  the  Residuary  Fund  :  to  such  other  Child  or 
Children  of  my  said  Daughter  Caroline  Dewar  as  shall 
be  living  at  the  time  of  her  decease,  equally,  to  be  di- 
vided between  them,  share  and  share  alike,  if  more  than 
one,  and,  if  but  one,  then  the  whole  to  such  only  Child, 
and  to  be  paid  to  them,  respectively,  after  their  said 
Mother's  decease,  when  and  as  they  respectively,  shall 
have  attained  the  age  of  21  years,  and,  in  the  meantime, 
after  their  said  Mother's  decease,  the  Income  of  their 
respective  Portions  to  be  paid  or  applied  for  or  towards 
their  Maintenance  and  Education  respectively;  and,  if  all 
such  other  Children  of  my  said  Daughter  Caroline 
Dewar,  shall  happen  to  die  before  attainment  of  the 
said  age  of  21  years,  then  in  Trust  for,  and  I  give  the 
same  to  my  Daughter  Louisa  Mackinnon"  The  ques- 
tion is  whether  the  Testatrix  did  not  mean  to  make  a 
Bequest  over  in  case  none  of  the  other  Children  of  her 
Dac^hter  Caroline  Dewar,  survived  their  Mother  and 
attained  21.  In  my  opinion  it  is  clear  that  she  meant 
her  Residuary  Estate  to  go  over,  in  the  event  of  that  con- 
tingency happening.  Then  the  question  is  whether  I 
am  not  at  liberty  so  to  construe  those  words,  which  do 
not  artificially  express  that  condition,  as  the  Court  con- 
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strued  the  words  in  Janes  v.  Westcombf  and  Murray  r. 
Jones.  And  1  certainly  think  that  I  am  not  doing  more 
violence  to  the  expressions  used  by  the  Testatrix  in  this 
Case,  if  I  construe  them  so  as  to  make  Louisa  Mackinnon 
take  in  the  event  that  has  happened,  than  was  done 
to  the  language  of  Lady  Bath's  Will,  in  the  case  of 
Murray  v.  Jones.  The  exact  words  used  in  the  Bequest 
in  Jones  v.  Westcomb,  are  not  stated,  in  the  Report; 
but,  taking  their  effect  to  be  as  it  is  there  represented, 
the  Party,  contemplating  that  there  might  be  a  Child 
bom,  makes  a  Gift  over,  in  the  event  of  the  Child  dying 
under  the  age  of  21.  The  expression  :  "  if  the  Child 
shall  die  under  21,"  is  equivalent  to  the  expression :  "  if 
the  Child  shall  not  live  to  attain  21."  It  points  to  the 
same  event,  although  the  words  are  not  the  same ;  and 
I  cannot  but  think  that  the  Bequest  over  in  this  Case,  in 
the  event  of  the  Children  that  may  survive  the  Mother 
not  attaining  the  age  of  21,  is  but  equivalent  to  a  Be- 
quest over  in  the  event  of  there  being  no  Child  who 
shall  survive  the  Mother  and  attain  21 ;  and  although, 
by  putting  that  construction  on  the  Gift  over,  violence  is 
done,  to  a  certain  extent,  to  the  words  of  the  Will,  yet 
more  violence  is  not  done  to  them  than  has  been  done  in 
similar  Cases :  and  I  have  to  add  that  the  intention  of 
the  Testatrix,  as  it  is  to  be  collected  from  the  context  of 
the  Will,  appears  to  require  that  the  Language  of  the 
Bequest  over  should  receive  the  construction  which  I 
have  put  upon  it :  and  I,  therefore,  think  that  Louisa 
Mackinnon  is  entitled  to  the  Residuary  Fund. 


All  Parties  must  have  their  Costs  out  of  that  Fund. 
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17th  December. 

rp  1832: 
1  HE  Estates  of  the  late  William  Strode^  Esq.,  situate    10th  January. 

9iNorthaw  in  the  County  of  Hertford,  having  been  sold  ' 

under  the  Decree  in  this  Cause,  and  W.  W.  Drake,  Esq.^  ^^f^^^ 

who  had  purchased  certain  parts  of  those  Estates,  having  *«  Purchaser. 

objected  to  the  Title,  it  was  referred  to  the  Master  to  Title. 

inquire  and  state  whether  a  good  Title  could  be  made  General 

to  the  purchased  Premises.    The  Master  reported  in  *  Inclosure  Act, 

&vour  of  the  Title  ;  upon  which  the  Purchaser  took  an  ^^i^j^'Jhe"' 

exception  to  the  Report,  on  the  following,  amongst  other  Commissioner's 

jrrounds.  Oath,  and  the 

®  appomtraent  of 

any  new  Com- 

"  Hrst :  Because  it  is  alleged  that  the  Title  to  part  of  missioner,  shall 

the  said  Premises,  is  derived  under  an  Award  made  by  and^gnrolh^^^ 

the  Commissioners  under  an  Act  of  Parliament  passed  in  with  the  Award, 

the  43d  of  Geo.  3,  for  dividing,  allotting  and  inclosing,  «  "^^rely  direc- 

and  otherwise  improving  the  Waste  Land  within  the     An  Inclosure 

said  Parish  of  Northaw  in  the  County  of  Hertford,  and  Act  directed 

it  has  not  been  shown  that  the  Persons  by  whom  such  ^e^made^to 

Award  was  made,  had  qualified  themselves  to  carry  the  as  a  full  Com- 

said  Act  of  Parliament  into  execution,  nor  that  Mr.  John  pensation  for 

his  nght  to  the 
Soil  of  the 

Waste  as  Lord  of  the  Manor,  for  his  right  to  the  Tithes  as 
Rector,  and  for  his  right  of  Common.  Pait  of  the  Waste  had 
been  used  by  the  Lord  as  a  Rabbit-warren,  but*  no  mention  of 
it,  as  such,  was  made  in  the  Inclosure  Act,  nor  did  it  appear 
that  the  Lord  had  any  right  of  Warren  in  the  Waste.  The 
Commissioners  made  an  Allotment  to  u4.  as  a  fbll  compensation 
for  his  Right  and  Interest  in  the  Warren,  and  also  three  other 
Allotments  as  a  full  Compensation  for  his  Rights  abovementioned : 
Held  that  A*s  Title  to  the  Allotment  in  respect  of  the  Warren 
could  not  be  objected  to,  as  that  Allotment  was  a  portion  of  the 
Lord's  Compensation  for  his  right  of  Soil. 

G  4 


88 


CASES  IN  CHANCERY. 


Taylor,  one  of  such  Persons,  had  been  duly  appointed 
a  Commissioner  for  the  purposes  of  the  said  Act,  or  had 
power  to  make  such  Award. 

**  Second :  Because  it  is  alleged  that  the  Premises  in 
question,  are  part  of  the  Allotments  made,  by  the  said 
Award,  to  Mr.  Strode,  in  respect  of  his  right  to  Tithes 
and  to  the  Warren. 

"  Third :  Because  no  Title  has  been  shown  to  the 
Warren  in  respect  of  which  such  Allotment  was  made, 
and  that  no  Evidence  has  been  given  to  prove  that  the 
Warren  was  Tithe-free." 

By  the  41  Geo.  3,  c.  109,  s.  1,  (the  General  Inclo- 
sure  Act),  it  was  enacted :  That  no  Person  shall 
be  capable  of  acting  as  a  Commissioner  in  the  exe- 
cution of  any  of  the  Powers  to  be  given  by  any  Act 
hereafter  to  be  passed  for  dividing,  alloting  or  in- 
closing any  Lands  or  Grrounds,  except  the  power  of 
signing  and  giving  Notice  of  the  first  Meeting  of  the 
Commissioner  or  Commissioners  for  executing  any  such 
Act,  and  of  administering  the  Oath  or  Affirmation  here- 
inafter directed,  until  he  shall  have  taken  and  subscribed 
Uhe  Oath  or  Affinnation  following :  *  I,  A.  B.,  do  swear, 
&c/ ;  which  Oath  or  Affirmation  it  shall  be  lawful  for 
any  one  of  the  Commissioners,  where  more  than  one 
shall  be  appointed  by  any  such  Act,  or  any  one  Justice 
of  the  Peace  for  the  County  within  which  the  said  Lands 
or  Grounds  shall  be  situated,  where  only  one  Commis- 
sioner shall  be  so  appointed,  to  administer,  and  they  are 
hereby  respectively  required  to  administer  the  same; 
and  the  said  Oath  or  Affirmation  so  to  be  taken  and 
subscribed  by  each  Conmiissioner,  and  also  the  appoint- 
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wient  of  every  new  Cammimonerf  shall  be  annexed  to  and 
enrolled  with  the  Award  of  any  Commissioner  or  Com- 
misBioners,  and  a  Copy  of  the  Enrolment  thereof  shall 
be  admitted  as  legal  Evidence/' 

By  the  Nbrthaw  Inclosure  Act,  passed  in  49  Geo.  3, 
after  reciting  that  there  was,  within  the  Parish  of  Northaw, 
a  tract  of  Waste  Land  and  Common,  containing  about 
2,150  Acres,  and  that  William  Strode,  Esq.  was  Lord  of 
the  Manor  of  Nor  thaw,  Nyn  and  Cuffley  in  the  Parish 
of  NorthaWy  and  that  he,  as  Lord  of  the  Manor,  was 
seised  of  or  entitled  to  the  Soil  and  Royalties  within  the 
same,  and,  as  Lay  Rector  of  the  Parish,  was  entitled  to 
all  Tithes,  both  Great  and  Small,  arising  within  the  same, 
and  claimed  right  of  Common,  in  respect  of  the  said 
S<m1  and  Royalties,  on  the  said  Waste  Land  and  Common; 
and  that  there  were,  within  the  Manor  and  Parish, 
several  Messuages,  Tenements,  Tofts,  Homesteads  and 
old  inclosed  Lands,  the  Proprietors  of  which  claimed  to 
.  be  mtitled  to  a  right  of  Common  upon  the  said  tract  of 
Waste  Land  and  Conmion:  It  was  (amongst  other 
things)  enacted  that  all  the  said  tract  of  Waste  Land 
and  Common,  should  be  divided,  set  out  and  allotted,  as 
BOOB  as  might  be  after  the  passing  of  that  Act,  by 
Abraham  Purshavse  Driver,  William  Young  the  elder, 
WilUam  Young,  his  Son,  and  John  Bockett  (who  were 
thereby  appointed  Conmaissioners  for  carrying  the  Act 
into  execution),  in  such  manner  and  subject  to  such 
Regulations  as  were  thereinafter  contained,  with  such  of 
the  Powers,  and  subject  to  such  of  the  Rules,  Orders, 
Directions  and  Regulations  contained  in  an  Act  passed 
m  the  41st  Geo.  8,  (the  General  Inclosure  Act,)  as  were 
not  controlled  by,  or  repugnant  to  any  of  the  Clauses, 
Provisions  or  Regulations  contained  in  the  now  stating 
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Act:  And  it  was  further  enacted  that,  if  the  said 
Abraham  Purshouse  Driver,  or  any  Person  who  should 
be  appointed  a  Commissioner  in  his  place,  in  manner 
thereinafter  mentioned,  or,  if  the  said  William  Young, 
the  elder,  or  any  Commissioner  to  be  appointed  in  his 
stead,  and  in  the  stead  of  his  said  Son  (whose  power  in 
that  case  should  cease  and  determine)  should  die>  refuse 
to  act,  or  be  incapable  of  acting  as  a  Commissioner  for 
the  purposes  of  the  Act,  it  should  be  lawful  for  the 
Lord  of  the  Manor  for  the  time  being,  at  the  time  and 
in  the  manner  therein  mentioned,  to  appoint  a  fit  Person 
to  be  a  Commissioner  in  the  place  of  each  of  them  so 
dying  or  refusing  or  becoming  incapable  of  acting  as 
aforesaid,  and,  in  case  the  said  John  JBockett,  or  any 
Person  who  should  be  appointed  a  Commissioner  in  his 
place,  in  manner  thereinafter  mentioned,  should  die, 
refuse  to  act,  or  be  incapable  of  acting  as  a  Commissioner 
in  execution  of  that  Act,  a  new  Commissioner  should  be 
appointed,  from  time  to  time,  in  the  stead  of  him  so 
dying,  refusing  or  being  incapable  as  last  aforesaid,  by 
the  major  part  in  value  (the  Lord  of  the  Manor  for  the 
time  being  excepted)  of  the  several  Proprietors  entitled 
to  a  right  of  Common  upon  the  said  Waste  Land  and 
Common,  who  should,  as  occasion  might  require,  be 
assembled  at  a  public  Meeting  to  be  held  for  that  pur- 
pose within  one  calendar  month  next  after  any  such 
death,  refusal  or  incapacity  as  last  aforesaid  should 
happen,  or  as  soon  afterwards  as  conveniently  might  be^ 
of  which  Meeting  14  days  notice  should  be  given^ 
affixed  on  the  Church-door  of  Northaw  aforesaid,  and 
by  Advertisement  in  some  one  or  more  of  the  Newspapers 
printed  at  or  in  the  neighbourhood  of  London  and  West* 
minster ;  and  the  majority  in  value  ofthe  Proprietors  so  as- 
sembled, were  thereby  required,  by  some  Instrument  under 
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their  Hands  J  to  appoint  some  such  fit  and  proper  Person 
to  be  a  Commissioner  in  the  place  and  stead  of  the  said 
John  Beckett,  or  any  succeeding  Commissioner  to  be 
appointed  in  his  place :  And  it  was  further  enacted  that 
the  Commissioners  should  (after  deducting  such  parts 
of  the  Waste  Land  and  Common  as  they  might  think 
proper  to  set  out  for  the  public  Highways,  Roads  and 
Drains)  set  out  and  award,  to  Mr.  Strode,  his  Heirs  and 
Assigns,  as  a  compensation  for  the  Soil  of  the  Waste 
Land  and  Common,  as  Lord  of  the  said  Manor,  one 
fiill  18th  Part  (quantity  and  quality  considered)  of 
all  the  Residue  of  the  Waste  Land  and  C!ommon,  over 
and  above,  and  exclusive  of  such  Share  and  Allotment 
of  the  said  Waste  Land  and  Common,  or  the  Residue 
thereof,  as  was  thereinafter  directed  to  be  allotted,  to 
him,  in  lieu  of  his  right  of  Common  therein ;  and  also 
should  award  to  Strode,  his  Heirs  and  Assigns,  as  a 
compensation  for  the  Impropriate  Tithes  due  and  pay* 
able  to  him  as  aforesaid,  one  Eighth  part  of  the  Residue 
of  the  Waste  Land  and  Common,  over  and  above  and 
exclusive  of  such  Share  or  Allotment  as  last  aforesaid, 
in  exoneration  of  all  the  Waste  Land  and  Common 
then  intended  to  be  inclosed,  from  all  Tithes,  both  Great 
and  Small,  for  ever  thereafter;  and,  after  making  such 
deductions  as  aforesaid,  and  after  such  parts  of  the 
whole  Residue  of  the  Waste  Land  and  Common  should 
have  been  set  out  and  allotted  to  Strode  in  manner  afore- 
said, the  Commissioners  were  thereby  required  to  divide 
all  the  Residue  of  the  Waste  Land  and  Common, 
amongst  the  said  William  Strode  and  the  several  other 
Persons  having  any  right  of  Common  upon  such  Waste 
Land  and  Common,  in  proportion  to  their  respective 
Claims:  And  it  was  further  enacted  that,  after  the 
general  Award  of  the  Commissioners  should  be  en- 


1831. 


Casamajor 
tr. 

Stroi>e« 


92 


CASES  IN  CHANCERY. 


1831. 


Casamajoe 
Steode. 


rolled  as  directed  by  the  General  luclosure  Act,  the 
same  should  be  deposited  in  the  Parish  Church  <^ 
Nortkaw:  Provided  that  notliing  therein  contained, 
should  fMrejudice  S trade's  right  or  title  as  Lord  of  the 
Manor,  to  the  Seignory  and  Royalties  belcHiging  to  the 
Manor,  but  that  he,  his  Heirs  and  Assigns,  should  hold 
and  enjoy  all  Courts,  Perquisites  and  Profits  of  Courts, 
Rents,  Waifs,  Estrays,  Mines,  Minerals  and  Quarries, 
and  all  Royalties,  Jurisdictions,  Matters  and  Things  to 
the  Manor  belonging  or  appertaining,  in  as  ample  a 
manner,  as  he  or  they  might  hare  done,  if  that  Act  had 
not  been  made. 


By  the  Award  dated  the  29th  of  August  1806,  and 
executed  hyA.  P.  Driver,  W,  Young,  the  elder,  W.  Youag, 
his  Son,  and  John  Taylor  (who  was  described  as  the 
Commissioner  appointed,  in  pursuance  of  the  Power  con- 
tained in  the  Northaw  Inclosure  Act,  in  the  room  of 
John  Bockett,  deceased)  and  by  Wm.  Strode,  as  Lord  of 
the  Manor  and  Lay  Rector  of  the  Parish,  and  by  that 
gentleman  and  the  several  other  Persons,  Owners  and 
Proprietors  of  Land  and  Common  Rights  in  the  Parish^ 
whose  names  were  thereunto  subscribed ;  after  recitii^ 
the  last-mentioned  Act,  and  that  Abraham  Purshou$e 
Driver,  Wm.  Young  the  elder,  and  Wm.  Young  his 
Son,  in  order  to  render  themselves  capable  of  acting  as 
Commissioners  in  the  Execution  of  the  Act,  had  taken 
and  subscribed,  at  the  times  therein  mentioned,  and 
before  they  began  to  act,  the  Oath  prescribed  by  the 
General  Inclosure  Act;  and  that  John  Taylor  was,  at 
a  Meeting  held,  on  the  31st  of  July  1804,  in  pursuance 
of  the  Power  contained  in  the  Northaw  Inclosure  Act, 
^pointed,  by  the  major  part  of  the  Proprietors  then 
present,  a  Commissioner  in  the  room  of  the  said 
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John  Sodteit  tteceased,  and  that  Taylor^  being  so  ap* 
pointed,  did,  on  the  same  day,  and  before  he  began  to 
let,  take  and  subscribe  the  same  Oath :  The  Commis- 
floners  awarded  to  Mr.  Strode  and  his  Heire,  a  piece  of 
Freehold  Land  containii^  102  acres,  entirely  surround- 
flig  the  Warrener's  House  and  Garden,  cdled  Nartkatd 
Wells  and  the  Medicinal  Spring,  which  they  declared 
nas,  in  their  judgment,  a  full  Compensation /or  Strode' s 
Sigkt,  Title  and  Interest  in  the  said  Warren :  and  tliey 
twarded  to  him,  as  Lord  of  the  Manor,  a  piece  of 
Land  contakring  81  a.  3  r.  d8  p.,  as  a  full  Compen- 
sttion  far  his  Right  and  Interest  to  the  Soil  of  the 
Common  and  Waste  Ground :  and  they  awarded  to 
Urn,  as  Lay  Rector  of  the  Parish  of  Northaw^  other 
fiieoes  of  Land,  as  a  full  Compensation  for  all  his  Im- 
propriate Tithes  arising  upon  the  Lands  in  the  Parish, 
directed  to  be  inclosed :  and  they  awarded  to  him,  as  a 
just  compensation  for  his  Rights  of  Common  and  other 
Rights  and  Interests,  certain  other  pieces  of  Land,  which 
Allotments  they  declared  were^  in  their  judgment,  a  full 
Compensation  for  all  his  Ri^t  and  Interest  in  all  the 
Lasds  directed  to  be  inclosed. 
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Sir  -E.  Sugden  9lad  Mr.  Teedy  for  the  Purchaser,  in 
vopport  of  the  first  Objection,  said  that  there  was  no 
Evidence  that  Tayhr  had  been  properly  appointed  a 
Comimissioner  in  the  place  of  Beckett ;  for  that,  by  the 
Nm-thaw  Inck>sure  Act,  it  was  required  that  the  Com* 
Msakmer  to  be  appointed  in  the  place  of  Beckett,  should 
be  appointed  at  a  Meeting  of  the  Proprietors,  held 
wittiin  one  calendar  mondi  afler  his  death,  of  which 
Notice  was  to  be  given  in  the  manner  prescribed  by  the 
Aet,  and  thftt  the  Appointment  was  to  be  in  writing, 
and  signed  by  the  majority  in  value  of  the  Proprietors 
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present ;  and  that,  the  General  Inclosure  Act  required 
that  the  Instrument  by  which  the  Appointment  was 
made,  should  be  annexed  to  and  enrolled  with  the 
Award ;  but  that  it  did  not  appear  that  the  appoint- 
ment of  Beckett  had  been  made  in  the  manner  and 
form  required  by  the  Local  Act,  nor  was  the  Appoint- 
ment annexed  to  the  Award,  nor  was  there  any  Evi- 
dence that  it  had  ever  existed ;  that,  if  a  new  Trustee 
were  to  join  with  one  of  the  original  Trustees  of  a  Set- 
tlement (which  was  a  mere  private  Instrument)  in  exer- 
cising a  Power,  a  Purchaser  would  have  a  right  to 
call  for  Evidence  to  show  that  the  new  Trustee  had 
been  duly  appointed;  and,  further,  that  the  General 
Inclosure  Act  enacted  that  the  Commissioners,  before 
they  began  to  act,  should  take  and  subscribe  a  certam 
Oath,  and  that  the  Oath  so  taken  and  subscribed, 
should  be  annexed  to  and  enrolled  with  the  Award,  and 
that  a  Copy  of  the  Enrolment  should  be  admitted  as 
legal  Evidence ;  but  no  such  Oath  was  annexed  to  or 
enrolled  with  the  Award,  nor  was  there  any  Evidence 
that  any  of  the  Commissioners  had  taken  and  subscribed 
the  Oath ;  and,  if  there  had  been  any  such  Evidence, 
it  would  not  be  admissible,  as  the  Greneral  Inclosure 
Act  prescribed  the  mode  in  which  the  qualification  of 
the  Commissioners  should  be  proved,  and  that,  there- 
fore, it  could  not  be  proved  in  any  other  manner :  that 
the  Award,  when  enrolled,  was  a  Record,  and  it  could 
not  be  presumed  that  the  Oath  and  Appointment  had 
been  annexed  to  the  Award,  because,  on  production 
of  the  Record,  it  would  appear  that  they  had ;  not 
been  annexed  to  it ;  that,  at  all  events,  a  Purchaser 
ought  not  to  be  compelled  to  complete  his  purchase, 
without  having  the  proper  and  regular  evidence  of  his 
Title. 
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'  Mr.  Knighty  Mr.  Hodgson  and  Mr.  Hovenden,  in 
support  of  the  Master's  Report,  said  that  they  admitted 
that  neither  the  Instrument  by  which  Bockett  had  been 
appointed  a  Commissioner,  nor  the  Oath  which  had 
been  taken  by  the  Commissioners,  appeared  to  be  an- 
nexed to  the  Award ;  but  that  such  annexation  was  not 
necessary  to  give  yaUdity  to  the  Award,  because  the 
Genecal  Inclosure  Act,  so  far  as  it  related  to  such 
tnnexation,  was  directory  only:  that  the  Award  was 
executed  so  long  ago  as  the  year  1806 ;  ^nd  that  it 
appeared,  by  the  Recitals  in  it,  that  the  Commissioners, 
who  were  Public  Officers  acting  in  the  execution  of  their 
duty,  had  taken  and  subscribed  the  Oath,  and  that 
Taylor  had  been  duly  appointed  a  Commissioner :  that 
the  omitting  to  comply  with  the  requisites  of  the  Act, 
was  an  indictable  offence:  that  the  Award  was  kept 
in  the  Parish  Chest,  and  was  open  to  the  Inspection  of 
all  the  Parishioners;  and  that  it  must  be  presumed 
(there  being  no  Evidence  to  the  contrary)  that  the  for- 
malities required  had  been  duly  observed,  the  rule 
being  omnia  prtssumuntur  riti  esse  acta  donee  probetnr 
M  eontrarium.  fVilliams  v.  The  East  India  Company  (a) : 
that  Mr.  Schneider,  vfho  had  purchased  other  parts  of  Mr. 
Strode* s  Estates,  had  objected  to  the  Title,  on  the  same 
Gioonds  as  the  present  Purchaser  had  done,  and  that 
Sr  T.  Phtmer^  M.  R.,  and  afterwar  s  Lord  JSldon,  C, 
on  Appeal,  over-ruled  the  Exception  (&). 


1831. 
Casamajor 

V. 

Strode^ 


Sir  E*  Sugden  and  Mr.  Teed,  in  support  of  the  second 
ind  third  Objections  to  the  Report,  said  that  the  Local 


(a)  3  East,  193. 

(b)  It  does  not  appear  from 
the  Repoits  of  this  Exception 
ms  Swanst.  347,  and  Jacob's 


Reports,  630,  that  Mr.  Schnei- 
der's Objections  were  similar 
to  those  in  the  presentCase. 
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1831,       Act  enacted  that  Allotments  should  be  made,  to  Mr. 
^    Strodej  as  a  Compensation  for  the  Soil  of  the  Lands 
^  directed  to  be  inclosed,  for  the  Tithes  of  the  same  Lands, 

SraoDE.  for  his  Rights  of  Common,  and  that  it  reserved  to 

him,  all  Royalties,  &c. ;  that  the  Commissioiiers  had 
made  Allotments  to  Strode,  as  a  Compensation  for  snck 
Rights,  and,  so  far,  they  bad  done  ri^tly ;  but  that,  im 
addition  to  those  Allotments,  they  had  awarded  to  him 
a  piece  of  Land,  containing  102  acres,  as  a  Compensa- 
tion for  his  Ri^t  to  the  Warren :  that  the  Local  Act 
said  nothing  at  all  about  the  Warren :  that  there  was 
indeed  a  piece  of  Land  in  the  Parish,  which  Strode  had 
stocked  with  Rabluts,  but  it  was  open,  and  formed  part 
of  the  Common,  and,  consequently,  that  Mr.  Strod^B 
Right  in  it,  was  satisfied  either  by  the  first,  or  by  the 
third  Allotment :  that  the  Lord  of  a  Manor  was  not 
justified  in  keqping  Rabbits  on  a  Common,  as  they 
injured  the  Pasturage  :  that,  if  the  Warren  was  an  in- 
corporeal Hereditament,  no  mention  was  made  of  it,  in 
the  Act,  and,  being  a  Franchise,  it  was  reserved  to  Mr. 
Strode,  by  the  reservation  in  the  Act :  that,  if  the  Land 
which  was  used  as  a  Rabbit*warren  was  Sirode^s  own 
exclusive  Property,  it  was  not  divisible  under  the  Act, 
and  the  Commissioners  had  no  power  to  make  any 
Allotment  to  him  in  respect  of  it ;  that  the  Lands  pur^ 
chased  by  Mr.  Drake,  were  sold  to  him  Tithe-free,  and, 
as  the  Allotment  in  respect  of  the  Warren,  consisted  of 
the  same  Land  as  was  used  as  a  Warren,  that  part  of 
the  purchased  Property  was  subject  to  Tithes,  for  it 
was  the  Waste  Land  and  Common  only  whi(ih  tiie  Act 
exempted  from  Tithes. 


Mr.  Knight,  Mr.  Hodgson  and  Mr.  Hovendm  argued 
in  support  of  the  Report  against  the  second  and  third 
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Objections.  In  the  course  of  their  Argument,  the  Case 
of  Cooper  v.  Thorpe  (c)  was  cited,  upon  which  the  Vice- 
Chancellor  observed  that  the  Plaintiff,  the  Rector,  in 
that  Case,  appealed  to  Lord  Eldon  from  Sir  T.  Plun 
flier's  Judgment,  and  that  his  Lordship  directed  an 
Action  to  be  brought  by  the  Rector ;  and  that  the  Jury 
found  a  Verdict  for  the  Defendants,  the  Occupiers ;  but 
that  a  new  Trial  was  granted,  and,  on  the  second  Trial, 
a  Verdict  was  found  for  the  Plaintiff,  and  Lord  Eldon 
ultimately  decreed  in  his  fiivour  {d). 

The  Vice-Chancellor  : 

ThiB  Case  of  CtuamajorY.  Strode  came  before  me  on  an 
Exception  taken,  by  Mr.  Drake,  the  Purchaser  of  certain 
ports  of  the  Estates  of  the  late  Wm.  Strode,  Esq.,  to  the 
Report  of  the  Master,  who  had  certified  that  a  good  Title 
could  be  made  to  those  parts  of  the  Estates.  The  first 
Objection  to  the  Report,  was  that  it  had  not  been  shown 
that  the  Persons,  by  whom  the  Award  under  the  Northaw 
Indosure  Act,  was  made,  had  qualified  themselves  to 
carry  that  Act  into  execution,  or  that  Mr.  John  Taylor, 
one  of  Buch  Persons,  had  been  duly  appointed  a  Com- 
Butsioner  for  the  purposes  of  the  Act,  or  had  Power  to 
Make  the  Award.  That  objection  was  founded  upon  a 
Regolation  which  was  contained,  not  in  the  Local  Act, 
but  in  the  General  Inclosure  Act.  That  Act  directs  that 
no  Person  shall  be  capable  of  acting  as  a  Commissioner 
in  the  execution  of  any  Inclosure  Act  thereafter  to  be 
passed,  until  he  shall  have  taken  and  subscribed  the 
Oath  or  Affirmation  therein  specified ;  and  it  then  directs 
that  the  Oath  or  Affirmation  so  to  be  taken  and  sub-* 
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10th  January. 


(c)  1  Swaiist.  90. 

(djSee  4  Bam.  &  Cress.  30,  and  2  Russ.  78. 
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scribed,  and  also  the  Appointment  of  any  new  Com- 
missioner,  shall  be  annexed  to  and  enrolled  with  the 
Award,  and  that  a  Copy  of  the  Enrolment  shall  be 
admitted  as  legal  Evidence.  In  this  Case  the  Oath  of 
the  Commissioners  and  the  Appointment  of  the  new 
Commissioner,  do  not  appear  to  have  been  annexed  to 
and  enrolled  with  the  Award,  and,  therefore,  it  is  con- 
sidered that  the  Award  is  void  altogether. 

It  is  observable  that  the  Award  recites  that  the  Parties 
who  were  appointed  Commissioners,  had  taken  the  Oath 
prescribed.  The  objection  rests  itself  on  this,  that 
those  proceedings  which  are  recited  in  the  Award,  have 
not  been  annexed  to,  and  enrolled  with  it.  Now  the 
General  Inclosure  Act  does  not  say  that,  in  case  there 
shall  not  be  the  annexation  and  enrolment,  therefore  the 
Award  shall  be  void ;  but  it  merely  directs  certain  acts 
to  be  done,  and  that  a  certain  matter  pointed  out  by 
the  Act  of  ParUament,  shall  be  evidence  that  those 
acts  were  duly  performed :  but  it  does  not  say  that  no 
other  evidence  of  the  acts  having  been  duly  done,  shall 
be  receivable.  I  think  therefore  that  the  General  In- 
closure Act  is,  in  this  part  of  it,  merely  directory,  and 
that  it  is  not  to  be  considered  as  making  void  all  'the 
acts  done  by  the  Commissioners  under  an  Inclosure 
Act,  because  the  Oath  taken  and  subscribed  by  them 
and  the  appointment  of  any  new  Commissioner,  do  not 
appear  to  be  annexed  to,  and  enrolled  with  the  Award. 
By  the  recitals  of  the  Award  in  this  Case,  every  thing 
appears  to  have  been  rightly  done ;  and  my  opinion  is 
that,  if  those  recitals  had  not  been  contained  in  the 
Award,  a  Court  of  Law  would  have  been  bound  to 
presume,  in  the  absence  of  any  Evidence  to  the  con- 
trary, that  the  acts  required  to  be  done  had  been  rightly 
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and  duly  performed*  I  am  of  opinion^  therefore,  that 
the  first  ground  on  which  the  Exception  is  attempted  to 
be  supported,  totally  fails. 

I  must  observe,  further,  that  this  objection  regarding 
the  appointment  .of  Taylor,  was  one  of  the  grounds  on 
which  Mr.  Schneider  founded  his  Exception  to  the  same 
Title.  I  was  one  of  the  Counsel  in  the  Case ;  and  the 
impression  on  my  mind  is  that,  if  any  argument  was 
addressed  to  the  Court  in  support  of  the  objection,  it 
was  an  argument  which  did  not  satisfy  the  mind  of 
Lord  JSldon,  or  that  the  Counsel  in  support  of  the 
Exception,  did  not  think  that  the  point  was  .  worth 
argumg. 

•  The  second  objection  is:  Because  it  is  alleged  that 
the  Premises  in  question,  are  part  of  the  Allotments 
made,  by  the  Award,  to  Mr.  Strode,  in  respect  of  his 
right  to  Tithes  and  to  the  Warren and  that  objection 
WHS  united,  in  the  Argument,  with  the  third  objection, 
which  is :  ^*  Because  no  Title  has  been  shown  to  the 
Warren,  in  respect  of  which  such  Allotment  was  made, 
and  that  no  Evidence  has  been  given  to  prove  that  the 
Warren  was  Tithe-free."  In  support  of  those  objections 
it  was  ai^ed  that  the  Commissioners  had  so  constructed 
their  Av?ard  as  to  show  that  they  had  done  something 
which,  by  the  Inclosure  Act,  they  were  not  authorized 
to  do :  because  it  directed  them  to  make  Allotments  to 
Mr.  Strode,  as  a  compensation  for  the  Soil  of  the  Waste 
Land  and  Common,  for  the  Tithes  of  the  same  Lands, 
and  for  his  right  of  Common  therein.  Now,  what  the 
Conunissioners  have  done  by  their  Award  is  this ;  they 
have,  first  of  all,  allotted,  to  Mr.  Strode,  for  his  Interest 
ia  the  Warren,  a  certain  portion  of  the  Waste  Land, 
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containing  102  Acres,  aitirely  surrounding  the  War^ 
rener's  House  and  Garden,  called  Northaio  Wells,  which 
Allotment  they  declare  is,  in  their  judgment,  a  foil 
compensation  and  satisfaction,  to  Mr.  Strode,  for  all  his 
Right,  Title  and  Interest  in  the  said  Warren.  I  do  not 
however  observe  that  the  Warren  is. any  where  men- 
tioned before.  It  was  said  that  the  Commissicmers  had 
no  power  to  allot  the  102  Acres  in  question  (which,  as 
I  collected  from  the  Arguments  at  the  Bar,  form  the 
identical  Tract  of  Land  called  the  Warren),  in  lieu  of 
Mr.  Strode's  Interest  in  the  Warren.  It  is  not  denied 
that  the  Commissioners  were  to  allot,  first  of  all,  to  Mr. 
Strode,  what,  in  their  judgment  (not  exceeding  a  certain 
proportion)  should  be  a  compensation  for  his  right  of. 
Soil  as  Lord  of  the  Manor ;  and  it  is  quite  idle  to  say 
that  the  Commissioners  might  hare  allotted,  to  Mr. 
Strode,  in  lieu  of  his  right  of  Soil  as  Lord  of  the- 
Manor,  the  81  a.  3  R.  88  p.,  and  the  102  Acres 
which  formed  the  Warren,  collectively,  but  that  they 
had  no  power  to  allot  to  him,  separately,  the  102 
Acres  in  respect  of  his  right  of  Soil  in  that  part  of 
the  Waste  which  was  called  the  Warren,  and  the 
81  A.  3  R.  38  p.,  in  respect  of  his  right  of  Soil 
in  the  other  parts  of  the  Waste.  It  is  manifest  that  the 
Commissioners,  in  making  their  Award,  have  merely 
divided  into  two  parts,  that  which  they  might  have 
comprised  in  one,  undivided  and  complete  Allotments 
My  opinion  therefore  is  that  they  have  not  exceeded 
the  Powers  conferred  on  them  by  the  Act  of  Parliament, 
but  that  they  were  authorized  to  do  what  they  have 
done. 


This  Case  bears  no  resemblance,  whatever,  to  Cooper 
V.  Thorpe,  where  the  objection  to  the  Award  was  that 
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the  Commissioners  had  not  done  that  which  the  Act 
required  them  to  do,  inasmuch  as  they  had  not  made 
any  Allotment  to  the  Rector,  expressly,  in  lieu  of  the 
Tithes  of  Waddingham,  and,  therefore,  notwithstanding 
the  declaration  of  the  Act  of  Parliament  in  that  Case, 
that,  after  the  Award,  all  the  Tithes  should  cease,  the 
Rector's  right  to  the  Tithes  of  Waddingham  remained. 

For  the  reasons  which  I  have  stated,  I  think  that  the 
second  and  third  objections  are  not  sustainable 

*  Mr.  Drale,  appealed,  to  the  Lord  Chancellor^  from  this 
Decision.  On  the  15th  April  1833,  his  Lordship  affirmed  the 
Judgment,  as  to  the  first  objection  ;  but  said  that  the  second 
and  third  objections  should  be  re-argued  before  him  in  the 
presence  of  two  of  the  Judges  of  the  Court  of  Common  Pleas. 
Those  objections  were  accordingly  re-argued  before  the  Lord 
CimeeUon  Lord  Chief  Justice  Tindal  and  Mr.  Justice 
BoamqMsii  and  those  two  learned  Judges  agreeing  in  opinion 
with  the  Lord  Chancellor^  that  the  second  and  thu^  objections 
were  valid,  his  Lordship,  i^  Feb.  1834,  reversed  ihe  Judg- 
ment of  the  Vice-Chancellor  as  to  those  objections. 
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PHILLIPS  V.  EVERARD. 

fiy  an  Indenture  dated  the  10th  of  April  1819,  the 
Plaintiff  demised  to  Isaac  Daulton,  his  Executors  and 
Administrators,  a  Dwelling-house  with  the  Out-build- 
ings, Yards  and  Gardens  thereunto  belonging  and  ad- 
joining, situate  in  Spalding  in  the  County  of  Lincoln, 
and  also  two  pieces  of  Pasture  Land,  containing  fire 
pot  to  assign  the  ^^^^y  years,  from  the  6th  of  April  1820,  at  the 

Premises  with-  yearly  Rent  of  280  /. ;  and  it  was  thereby  agreed  that  it 

out  ^/s  con-  should  not  be  lawful,  for  Daulton*,  to  part  with  the 
*cnt»  Ji»  agreed  •  i     i     •    i  t>      •  -r*  r 

possession  of  the  demised  Premises,  to  any  Person,  for 

all  or  any  part  of  the  Term,  without  the  consent  of  the 

Plaintiff,  his  Heirs  or  Assigns,  in  writing,  for  that  pur- 


1831: 
sist  December. 

Specific  Per* 
formancf. 
Executors. 

A.  leased  Pre- 
mises to  B.  for 
10  years;  and 

B.  covenanted 


to  grant  to  C.  a 
Lease  for  10 
years,  from  the 
end  of  B'%  term, 
subject  to  the 
same  Covenants 
as  were  con- 
tained in  B.'s 

Lease.  C.  died,  he  entered  into  a  Treaty,  with  Richard Everard,  to  assign 
to  him  a  certain  part  of  the  Premises,  for  the  residue  of 


po^e,  first  had  and  obtained.  Daulton,  by  virtue  of  the 
Lease,  took  possession  of  the  Premises,  and  continued 
in  possession  of  the  same  until  the  year  1825,  when 


was  executed  to 
him.  A.  filed  a 
Bill  against  C.'s 
Executors  (who 
admitted  As- 
sets), for  a  Spe- 
cific Perform- 
ance of  the 
Agreement, 
and  offered  so 
to  qualify  the 
Covenants  of 
the  Lease,  as 
that  the  Execu- 
tors should  be  no  further  liable  thereon,  than  they  would  have 
been  on  the  Covenants  which  ought  to  have  been  entered  into 
by  the  Testator,  in  case  a  proper  Lease  had  been  made  to  him. 
Specific  Performance  of  the  Agreement  decreed,  with  a  reference 
to  the  Master  to  settle  the  Lease. 


the  TeiTu  granted  by  the  Lease.  The  Bill  stated  that, 
on  tlie  occasion  of  such  Treaty,  Everard  offered  and 
agreed  to  pay,  to  Daulton,  a  Rent  of  55  /.  per  annum, 
for  the  Premises  to  which  the  Treaty  related,  provided 
tliat  Daulton  could  obtain  the  PlaintifTs  consent  to 

♦  This  Proviso,  as  it  was  set  fortli  in  the  Bill,  did  not 
extend  to  Daidtons  Executors  or  Administrators.  See  the 
Judgment  of  Ashhursty  J.  in  Roe  v.  Hariisovy  2  T.  R.  429* 
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the  Assignment  thereof,  and  provided  the  Plaintiff 
would  consent  to  grant,  to  him,  Everard,  a  further 
Lease  of  the  same  Premises,  for  seven  or  ten  years  at  the 
same  Rent  of  55  /.  per  annum,  on  the  expiration  of  the 
Term  granted  to  Daulton.  The  Plaintiff  consented  to 
the  proposed  Assignment,  and,  as  the  Bill  stated,  agreed 
to  grant,  to  Everard,  a  further  Lease,  for  10  years,  of  the 
Premises  proposed  to  be  assigned  to  him,  at  the  Rent 
of  55  /.  per  annum,  and  subject  to  the  same  Covenants  as 
were  contained  in  Daulton's  Lease. 

In  order  to  show  that  Everard  was  bound  to  take  the 
further  Lease  upon  the  Terms  before  mentioned,  the  Bill 
set  forth  several  Letters  relating  thereto,  which  had 
been  written,  by  Charles  Bonner^  as  the  Solicitor,  and 
by  the  desire  (as  the  Bill  alleged)  of  Everard  to  the 
Plaintiff,  and  the  Answers  returned  thereto,  and  which 
the  Bill  contended,  amounted  to  a  binding  Agreement, 
between  the  Plaintiff  and  Everard,  for  such  further 
Lease. 

In  July  1825  Everard  entered  into  possession  of  the 
Premises  i^reed  to  be  assigned  to  him,  and  continued 
in  possession  of  them  until  the  20th  of  November  1829, 
when  he  died,  having,  by  his  Will,  appointed  the  De- 
fendants his  Executors;  but  he  had  not  taken  any  Lease 
fixMU  the  Plaintiff,  in  pursuance  of  the  alleged  Agree-^ 
ment.  After  Everard^ s  death,  the  Plaintiffs  Solicitor 
informed  the  Defendants,  by  Letter,  that  the  Plaintiff 
was  ready  to  grant,  to  them,  a  Lease  agreeably  to  their 
Testator's  Contract,  and  to  permit  the  Covenants,  which 
were  to  be  entered  into  on  their  parts,  to  be  so  qualified 
as  that  the  Defendants  might  be  no  further  liable  thereon, 
than  they  toould  have  been  on  the  Covenants  which  ouglu 
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to  have  been  entered  into  by  the  Testator,  in  case  a  proper 
Lease  had  been  made,  to  him,  in  his  lifetime,  and  he  had 
executed  a  Counterpart  thereof.  The  Defendsnfts,  how^ 
ever,  declmed  to  accept  any  Lease  froln  the  Plaintiffs 
upon  which  the  Bill  v^as  filed,  chaining  (amongst  cdier 
things)  that  the  Plaintiff  had  made  the  beforenratioBed 
ofier  to  the  Defetidants,  and  praying  that  the  Defend- 
Imts  might  be  decreed  specifically  to  perform  the  Agree- 
ment so  made  and  entered  into  by  the  Teststor,  imd 
that  they  might  be  decreed  to  execute  the  Counterpart 
of  a  proper  Lease  of  the  Premises,  to  be  executed  by  the 
Plaintiff  for  carrying  the  Agreement  into  effect  accord* 
ing  to  the  true  intent  and  meaning  thereof. 

The  llijijji^  by  their  Answer,  said  that  they  did 
not  beliefliMSitiat  the  Testator  ever  {^reposed  or  intended 
to  bind  hiiaself  to  take  the  farther  Lease  tnentioned  iSk 
die  Bill,  <k  ever  ebleired  into  any  Agreement,  or  atitii^*- 
ri«€Al  Bannar  to  enter  mto  any  AgreemenI  on  his  behalf 
wilh  the  Plaintiff,  to  take  such  further  Lease,  but  'tiaitk 
the  Testator  only  intended  to  secure  to  himself,  and  only 
authorized  Bovmer  to  treat,  with  the  Plaitftiff,  for  se- 
curing to  Iran  the  option  of  having  such  further  Lease, 
rfioald  he  desStrt  Aie  slime :  they  denied  all  knowledge  of 
tite  h^etan  staiHed  to  have  been  writt^  by  Sonmer  ho 
the  Plaitftiff';  mA  added  that,  if  Boimer  ev^  wrote  Bssf 
moh  Letters,  he  did  not  write  them  at  the  desire  or  widl 
the  approbsttieiKiiftbe  Testartor,  or  under  his  instructional 
hut  had  6geoeeded  any  instructions  given  to  him  by  Ibe 
Tedlailier  ^  (ihey  admitted  that  they  had  proved  the  WiU, 
and  had  fKisse^ed  Assets  of  the  Testator  more  than 
Bufficient  to  ^dischtfrge  all  his  Dc^bts,  Funeral  <and  Tes- 
tamentary Expenses,  and  also  to  pl^y  all  iuture,  accruing 
Stent  of  the  Premises,  during  the  Term  of  10  years  fipom 
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Lady-day  1880  (on  which  day  the  original  Lease 
expired),  in  case  the  Court  should  be  of  opinion  that 
a  Lease,  for  that  Term,  and  at  the  Rent  before  mentioned, 
ooght  to  be  accepted  by  them :  they  submitted  whether 
the  aUeged  Contract  (if  any  such  was  ever  entered  into) 
could  be  then  specifically  performed  by  the  Defendants, 
10  as  to  place  them  in  the  same  situation  as  if  the  Testator 
imd  himsdf  accepted  a  Lease  of  the  Premises,  and 
eltpose  them  to  no  further  or  other  Liabilities,  and  whe- 
ther, under  tiie  circumstances,  the  Plaintiff  ought  not 
to  be  left  io  enforce  the  Contract  (if  any)  at  Law. 

The  Plaintiff  baring  entered  into  ETidcnce  to  prore 
his  Case,  the  Cause  now  came  on  to  be  heard ;  when 
hvo  questions  were  rmsed;  iirst,  whether  the  Letters 
constituted  a  bin^feig  Agreement  betweoi  the  Plaintiff 
and  the  Testator ;  second,  if  they  did,  whether  a  specific 
performance  of  ^  Agreement,  could  be  decreed  against 
the  Defendants,  they  being  the  Executors  of  the  Party 
wifii  w%om  the  Agreement  foe  the  Lease  had  been 
ealered  into. 

Sir  jE.  Sugden  and  Mr.  Rolfe^  for  the  Plaintiffl 

Me.  KmgJU  and  Mr.  GanvaU  for  the  Dcffendants,  as 
to  Ihe  second  question,  said  thaA  the  original  Lease 
cantained  a  Covenant  against  Assignment :  (thait  iSie  fur- 
ther Lease  was  to  be  subject  to  the  same  Covenants  as 
(he  original  licaae ;  hut,  if  the  Defiaadants  AooOl  tfhe  fur- 
ther Lowe,  they,  being  Executors,  must  assign  it.  Seers 
t.8tjiif(a) :  that  it  was  impossible  so  to  frame  tfaeCove- 
nants  of  the  'further  Lease,  as  not  to  bind'Ae  Executors 


(a)  1  Ve8.jun.^94. 
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in  any  other  way  than  they  would  have  been  boand,  if 
the  Lease  had  been  made  to  the  Testator  in  the  first 
instance :  and  that  the  Reddendum  would  amount  to  a 
Covenant  for  payment  of  the  Rent,  and  would  bind  the 
Defendants^  though  they  should  assign  the  Lease. 

Sir  JE.  Sugden,  in  reply^  said  that  Seers  t.  Hind 
did  not  decide  the  question :  that  in  Denn  y.  Sheggs(b) 
the  Court  were  equally  divided  upon  the  point :  Roe  v. 
GalUers(c),  Doer.  Carter (d),  Roe  y.  Harrison{e\  in 
which  last  Case,  it  was  expressly  decided  that  the  Exe- 
cutors or  Administrators  of  a  Lessee,  might  be  restricted, 
by  Covenant,  from  assigning  a  Lease. 

The  Vice-Chancellor  said  that  the  Agency  of  Bonner 
was  established  by  the  Evidence,  and  that  the  Letters 
identified  the  Premises,  and  particularized  the  Terms 
upon  which  the  Lease  was  to  have  been  granted  to  the 
Testator,  and  consequently  that  they  constituted  a  bind- 
ing A^ement  for  the  Lease ;  and  that,  with  respect  to 
the  form  of  the  Lease  to  be  granted,  by  the  Plaintiff,  to 
the  Defendants,  it  must  be  referred,  to  the  Master,  to 
settle  it* 

Declare  that  the  Agreement  contained  in  the  several 
Letters  of  the  Plaintiff,  bearing  date,  &c.,  and  in  those 
of  C.  Bonner,  in  the  Pleadings  mentioned,  bearing  date, 

(i)  Cited  in  2  T.  R.  134,  481.  note,  to  which  add  /ftf- 

and  8  T.  R.  59.  kinson  v.  WUkuwrn,  Coop. 

(c)  8  T.  R.  133.  C.  C.  259,  and  3  Swanst.  515; 

(<0  8  T.  R.  57.  Cooper y.  Wyait,  5  Madd.  48a; 

(e)  3  T.  R.  425.  The  Cases  Stephens  v.  James,  ante,  vol.  it. 

as  to  restraints  on  Aliena-  P«499* 
tion,  are  collected  in  1  Swanst. 
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tc.,  ought  to  be  specifically  performed  and  carried  into  1831. 

execution,  and  decree  the  same  accordingly :  and  let  it  be 

referred,  to  the  Master  of  this  Court  in  rotation,  to  settle 

and  approve  of  a  proper  Lease  of  the  Estate  and  Premises     Everard.  ' 

comprised  in  the  said  Agreement,  in  case  the  Parties 

differ  about  the  same ;  and  let  the  Plaintiff  execute  the 

said  Lease,  and  the  Defendants  Henry  Everard  and 

Robert  Everard^  the  acting  Executors  of  Richard 

Efftrard  deceased,  the  Testator  in  the  Pleadings  named, 

execute  a  Counterpart  thereof :  and  let  the  said  Master 

tax  the  Plaintiff  his  Costs  of  this  Suit,  up  to  this  time ; 

and  let  the  said  Defendants,  as  such  Executors,  pay,  to 

the  Plaintiff,  what  shall  be  taxed  for  such  Costs :  and 

any  of  the  Parties  are  to  be  at  liberty  to  apply,  8cc.  * 


BOLTON  V.  THE  CORPORATION  OF 
LIVERPOOL. 

The  Motion  made,  in  this  Cause,  for  the  production       ^  Dec, 

of  Documents  in  the  possession  of  the  Defendants,  is     *  ' 

reported,  anf6,.VoL  III.  p.  467.  The  Judgment  of  the 
Iorc2  Chancellory  affirming  his  Honor's  Order,  is  reported 
b  1  Mylne  &  Keen,  88. 

^  No  further  Proceedings  were  had  in  the  Cause.  The 
Defendants  executed  a  Lease,  not  settled  by  the  Mastery  and 
pud  the  Costs  of  the  Suit. 


£  *.VCERY. 
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D^'i'^  i.-  iid  Release,  dated  tlie  14th 

...  j^-  - -14,  being  the  Settlement  made 
.  -  iic  Marriage  between  the  Rev. 
■  :i  Elizabeth  DeaHe,  after  reciting 

^  .'-«r  iras  entitled  to  one  Fourth,  or 
'  .  -f  1,200  L  Five  per  Cent.  Bank  An- 

^       .  Sidk  Stock,  and  the  several  Bonuises 
^    ^-TL  jsaz,  respectively,  upon  the  decease  of 
^  ^  jm  SiieiA.  the  Mother  of  Elizabeth  Deane,  and 
-*a»T  -£  1,000  i  Three  per  Cent.  Reduced  Bank 
^ \;:^*tu)t  upon  the  decease  of  John  Deane  her 
to  the  Remainder  or  Revei-sion  in  Fee  of 
rATS  of  a  Messuage  and  Lands  in  Reading^ 
.•^  t^.t,  in  Possession,  on  the  respective  deceases 
or  A'CECBS  therein  named,  and  that  she  was  also 
,    ..T  her  life,  to  the  Dividends  arisingr  from 
•s*  .        2rf.  Four  per  Cent.  Consolidated  Bank 
scanding  in  the  Names  of  the  Trustees  therein 
iisd  that  she  was  also  possessed  of  the  Sum  of 
v<#     secured,  and  then  due  to  her,  by  the  joint  Pro- 
ia4a«<;r\  Note  of  her  Father  and  Mother,  and  that  Eliza- 
e  .1  Vt-ane,  under  the  Wills  of  Sarah  Spicer,  Sarai 
Z^fLZuu  fluid  George  Deane  her  Grandfather,  and  the  Mar- 
•a;;e  Settlement  of  her  Father  and  Mother,  was  entitled 
or  interested  in  contingent  or  oilier  Property,  con- 
>,s:ini:  of  Freehold  Estates  in  the  Parishes  of  Shinfield 
x..k\  Ihiryhfield  and  in  Reading  or  elsewhere,  and  divers 
S;::us  of  Money,  Stocks,  Funds,  and  other  Personalty,  and 
:>.;it  It  had  been  agreed  that  the  Freehold  Hereditaments 
.iiid  al:*o  the  500  /.  Promissory  Note,  and  the  Pjincipal 
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and  Interest  thereby  secured  and  the  aforesaid  Mdnies, 
Stocks,  Funds  and  Securities,  beloi^ug  to  the  said 
Elizabeth  Deane,  and  her  Right,  Title  and  Interest 
therein,  as  well  Tested  as  contingent,  and  all  other  her 
Personal  Estate  and  Effects,  should  be  conveyed  and 
settled  to  the  Uses,  and  upon  the  Trusts  thereinafter 
limited,  and  that,  in  C(»isideration  of  such  Marriage,  and 
by  way  of  further  Provision,  the  said  J.  Lempriere  had 
agreed  to  settle  and  secure,  a  net  Sum  of  200/.  a  year, 
for  the  Life  or  Widowhood  of  Elizabeth  Deane,  in  case 
she  should  survive  him^  and  also  to  convey,  assign  and 
settle  in  manner  thereinafter  mentioned,  any  Real  or  Per- 
sonal Property  that  might,  thereafter,  be  given,  descend 
or  devolve  on  her,  and  to  enter  into  the  Covenants  in  that 
behalf  thereinafter  mentioned:  Elizabeth  Deane  con- 
veyed and  assigned,  to  the  Defendants,  Richard  Valpy 
and  WiUiam  Andrews,  their  Executors,  Administrators 
and  Assigns^  her  one  Fourth  Part  or  Share  of  the  Sums 
of  1,200  L  Five  per  Cent  Annaities,  and  600  Bank 
Stock  and  the  several  Bonuses  thereon,  expectant  respec- 
tively on  the  decease  of  Sarah  Anne  Deane,  and  all  the 
aocumulations  thereof,  and  also  her  Moiety  of  the  1,000 
Three  per  Cent  Reduced  Bank  Annuities,  expectant  on  ^ 
her  Father's  decease,  and  all  the  Dividends  and  Interest 
which,  thenceforth,  during  the  Life  of  Elizabeth  Deane, 
idKmld  grow  due  in  respect  of  the  2,627  /•  ^8.2d.  Four 
per  Cent.  Bank  Annuities,  and  also  the  Note  for  500  Z.,  and 
the  Principal  and  Interest  due  thereon,  and  all  other  the 
Monies,  or  Securities  for  Money,  and  Personal  Estate  or 
Property,  which  she  was  then  possessed  of,  or  interested 
in,or  entitled  unto,  in  Possession,  Reversion,  Remainder 
or  Expectancy,  or  otherwise  howsoever,  (except  her  Wear- 
ing Apparel,  Jeweb,  Trinkets,  and  other  articles  of  her 
Bress  and  Ornaments  of  her  Person,)  in  Trust,  after 
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the  Marriage,  as  to  the  Dividends  arising  from  the 
2,627  L  58,  2  d.  Stock,  during  the  joint  lives  of  J.  Lem^ 
priere  and  Elizabeth  JDeane,  for  her  separate  use, 
and,  if  J.  Lempriere  should  die  in  her  lifetime,  then 
to  pay  the  same  to  her  and  her  Assigns,  during  her 
life ;  and,  as  to  the  500  Z.,  secured  by  the  Promissory 
Note,  and  all  Interest  due,  and  to  grow  due  for  the 
same,  in  Trust  for  such  Persons  and  for  such  Intents 
and  Purposes,  as  Elizabeth  Deane^  alone,  and  notwith- 
standing her  Coverture,  by  any  Deed  or  Instrument  in 
Writing,  with  or  without  Power  of  Revocation  and  new 
Appointment,  or  by  her  last  Will  and  Testament  in  writ- 
ing, or  any  Codicil  thereto,  or  any  Writing  in  the  nature 
of  her  last  Will  and  Testament,  should  direct  and  appoint, 
and,  in  default  of  such  direction  or  appointment,  in  Trust 
for  Elizabeth  Deane^  her  Executors,  Administrators  and 
Assigns,  for  her  separate  use ;  and,  as  to  the  one  Fourth 
Share  of  the  1,200  /.  Bank  Annuities,  600 Z.  Bank  Stock, 
and  the  Moiety  of  the  1,000  L  Reduced  Annuities,  and 
all  other  the  Trust  Premises  thereby  assigned,  and  the 
Trusts  whereof  had  not  been  declared,  in  Trust  that, 
when  the  same  should  become  vested,  in  the  Trustees,  in 
possession,  by  virtue  of  the  Assignment  thereinbefore 
contained,  to  sell  the  same,  and  invest  the  Proceeds  in 
the  usual  Securities,  and  to  stand  possessed  of  the  same 
upon  Trust  to  pay  the  Interest  and  Dividends  thereof 
to  J.  Lempriere  and  his  Assigns,  for  his  life,  and,  after 
his  decease,  in  Trust  to  pay  the  Interest  and  Dividends 
to  Elizabeth  Deane  and  her  Assigns  (in  case  she  should 
survive  J.  Lempriere)  for  her  life,  and,  after  the  decease 
of  the  survivor,  as  to  all  the  said  Trust-monies  and  the 
Interest  and  Dividends  thereof,  in  Trust  for  such  Person 
or  Persons,  and  for  such  intents  and  purposes,  and  in 
such  manner  and  form  as  Elizabeth  Deane,  alone,  not- 
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withstanding  her  Coverture,  by  any  Deed  or  Deeds, 
Instrument  or  Instruments  in  writing,  with  or  without 
Power  of  Revocation  and  new  Appointment,  to  be  sealed 
and  delivered,  by  her,  in  the  presence  of,  and  attested  by 
Two  or  more  credible  Witnesses,  or  by  her  last  Will 
and  Testament  in  writing,  or  any  Codicil  or  Codicils 
thereto,  or  any  Writing  or  Writings  in  the  nature  of  a 
Will  or  Codicil,  to  be  signed  and  published,  by  her,  in 
the  presence  of  the  like  number  of  Witnesses,  should, 
fiom  time  to  time,  du*ect  or  appoint,  and,  in  default  of 
such  Direction  or  Appointment,  in  Trust  for  all  and 
every  the  Children  and  Child  of  the  Marriage,  who, 
being  a  Son  or  Sons,  should  attain  21,  or,  being  a 
Daughter  or  Daughters,  should  attain  that  age  or  be 
married  under  that  age,  to  be  equally  divided  between 
them  if  more  than  one,  but,  in  case  there  should  be 
DO  such  Child  of  the  Marriage,  then  in  Trust  for 
the  Next  of  Kin  of  Elizabeth  Deane,  according  to 
the  Statutes  of  Distribution,  and  as  if  she  had  died 
unmarried,  without  Issue  and  Intestate.  And  Elizabeth 
Deane  conveyed,  to  Valpy  and  Andrews  and  their  Heirs, 
her  Remainder  or  Reversion  in  Fee  expectant  on  the 
decease  of  the  Survive  of  the  Persons  therein  named, 
of  and  in  one  Fourth  Part  of  the  Messuage  with  the  Ap- 
purtenances, situate  in  Reading ^  and  also  all  other  Lands 
and  Hereditaments  wherein  she,  or  any  Person  in  Trust 
.for  her,  had  any  Estate  of  Freehold  or  Inheritance  in 
Possession,  Remainder  or  Expectancy  in  the  County  of 
BerhMf  or  elsewhere  within  the  United  Kingdom^  to  hold 
the  same  to  the  use,  after  the  Marriage,  of  John  Lem- 
fnertf  for  life,  and,  afterwards,  to  the  use  of  such 
Person  or  Persons,  and  for  such  Estate  and  Estates, 
Interest  and  Interests,  Ends,  Intents  and  Purposes,  and 
with,  under  and  subject  to  such  Powers,  Provisoes,  De- 
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1831.  clanitions  and  Agreements  as  Elizabeth  Deane,  aIoiie> 
"  and  notwithstanding  her  Coyerture,  by  any  Deed  or 
LsMPRiBRK  Deeds,  Instrument  or  Instruments  in  writing,  to  be 
^^^'^^  sealed  and  delivered,  by  her,  in  the  presence  of  Two  or 
more  credible  Witnesses,  or,  by  her  last  Will  and  Testa- 
ment in  writing,  or  any  Codicil  or  Codicils  in  writing, 
or  any  Writing  or  Writings  in  the  nature  of  a  Will  or 
Codicil,  to  be  signed  and  published,  by  her,  in  the  pre- 
sence of  Three  or  more  credible  Witnesses,  should  direct 
or  appoint ;  and,  in  default  of  such  Direction  or  Appcmit- 
ment,  to  the  use  of  JElizaheth  Deane,  her  Heirs  and 
Assigns  for  ewer.  And  the  Indenture  of  Release  con- 
tained a  Covenant  by  John  Lemprieref  and  Declaration 
by  Elizabeth  Deane,  that  in  case,  at  any  time  during 
the  Coverture,  any  Real,  Personal,  or  mixed  Estates  or 
Effects,  should  come  to,  or  vest  in  Elizabeth  Deane  or 
John  Lempriere,  in  her  Right,  the  same  should  be  con- 
veyed and  assigned,  by  them,  to  Fa^and  Andrews,  as 
to  such  as  should  be  Real  Estate,  to  the  same  uses  as 
were  thereinbefore  declared  concerning  the  Real  Estate 
of  Elizabeth  Deane,  and,  as  to  such  as  should  be  Per- 
sonal Estate,  upon  the  same  Trusts  as  were  therein- 
before declared  concerning  the  1,200  Bank  Annuities 
and  600/.  Bank  Stock,  and  1,000/.  Reduced  An- 
nuities. 

The  Marriage  was  celebrated  on  the  18  th  of  De- 
cember 1813.  Shortly  afterwards  Mrs.  Lempriere^s 
Father  died ;  and,  thereupon^  her  Share  of  tlie  1,000  L 
Reduced  Annuities  was  transferred  to  the  Trustees  of 
the  Settlement.  In  February  I8I8  Mrs.  Lempriere\ 
Mother  died,  and,  in  August  following,  her  Share  of  the 
1,200/.  Bank  Annuities  was  transferred  to  the  same 
Trustees.    In  the  same  month,  the  Trustees  of  the  Will 
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of  Sarah  Spioer^  transferredy  to  the  Trustees  of  the  Set^ 
tlement,  Mrs.  Lempriere's  Share  of  a«Snm  of  ^,000  7. 
Three  per  Cent.  Reduced  Annoities,  which  had  been 
given  in  Trust  for  her  Mother  for  Life>  and,  afterwards, 
(x  smch  of  her  Children  as  should  surviYe  her. 

Sarah  Bastodiy  who  died  in  1820,  bequeathed  a  Le- 
gacy of  6002.,  to  the  Trustees  of  the  Settlement,  upon 
the  Trusts  thereof,  and  in  May  1826  that  Legacy  was 
paid  to  them,  and  they  laid  it  out  in  the  purchase  of 
6192.  Three  per  Cent  Consols,  in  their  Names. 

The  other  Sums  of  Stock  so  transferred  to  the  XVustees, 
wore  afterwards  sold  out  by  them,  and  the  Produce  was 
■nretted  in  the  purchase,  in  their  Names,  of  Ml  2. 10*. \d. 
Nary  Fiye  par  Cents.,  and  that  Sum  was  afierwwlB 
cooTerted  into  1,041/.  Is.  Id.  New  Four  per  Cents. 

In  April  1821,  Mrs.  Lempriart  died^  having  made  h^ 
Wfll,  dated  the  4th  of  August  1818,  in  die  words  follow- 
ing: ^  I  EUzabeth  Lenqfriere^  of  Exeter  in  the  County 
of  Dmxm^  gire  and  bequeath  to  my  dear  Husband,  the 
Rer.  Dr.  Lewqtriere^  all  the  Property  of  which  I  may 
dkponeseed,  or  have  in  Reversion  or  in  Expectation: 
lad  I  appoint  my  said  Husband  sole  Executor  of  this 
«y  last  WilL"  The  Attestation  Clause  to  the  Will  was 
IS  fbUowB :  ^  Signed  and  delivered  in  the  presence  of 
W.  U.  Veale,  W.  V.  Hennah,  J.  W.  T.  FeUr 

Mrs.  Lempriere  left  two  Children  only,  the  infant 
YkSeodaxd&ArmeLempriereKaACha  Dr. 
Ltmpriere  proved  his  late  Wife's  Will,  and  shortly  after 
her  death  he  applied,  to  the  Trustees  of  the  Settlement, 
fcr  a  transfer  of  the  Trust  Property ;  but  the  Trustees 
dsdined  to  transfer  it  to  him  without  the  sanction  of  the 
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Court  of  Chancery,  and  Dr.  Lempriere  died  before  he 
had  commenced  Proceedings  to  compel  the  Trustees  to 
make  the  Transfer,  By  his  Will,  dated  the  19th  of 
May  1821,  duly  executed  and  attested,  he  gave,  devised 
and  bequeathed  all  his  Freehold  Lands  and  Heredita- 
ments, and  all  his  Personal  Estate  and  Effects,  to  Jawtes 
Parkin,  and  to  the  Plaintiff  William  Bury  Moore,  and 
to  his  Son,  the  Plaintiff,  Everard  Lempriere,  upon  cer- 
tain Trusts  for  the  benefit  of  his  Children,  and  appointed 
Everard  Lempriere  and  William  Bury  Moore  Executors 
of  his  Will.  The  Testator  died  on  the  1st  of  February 
1824,  leaving  seven  Children,  by  a  former  Marriage, 
(who  were  Plaintiffs  in  the  Cause)  and  the  Defendants, 
Anne  Lempriere  and  Chas.  Lempriere  his  only  ChQdrenby 
his  marriage  with  Eliz.  Lempriere,  Uving  at  his  death. 


The  Bill  charged  that  Mrs.  Lempriere* sWiil  operated 
tis  a  due  execution  of  the  Power  of  Appointment  given 
to  her  by  die  Settlement,  and  that  the  Trust  Property 
was  duly  bequeathed  and  appointed  to  her  Husbaad, 
and  passed,  by  his  Will,  to  his  Executors,  and  that, 
therefore,  the  Plaintiffs,  Everard  Lempriere  and  William 
Bury  Moore  were  entitled  to  have  the  Trust  Property 
transferred,  to  them,  for  the  purposes  of  his  Will ;  hat 
that  the  Defendants  Anne  Lempriere  and  Charles  Lem- 
priere claimed,  as  the  only  Children  of  Elizabeth  Lemr 
priere,  to  be  entitled  thereto  as  in  default  of  Appointment 
by  her. 

The  Bill  prayed  that  Mrs.  Lempriere's  Will  might  be 
established  and  declared  to  be  a  due  execution  of  the 
Power  of  Appointment,  of  the  Trust  Property,  given 
to  her  by  the  Settlement,  and  that  the  Defendants 
Valpy  and  Andrews,  might  be  ordered  to  transfer  the 


CASES  IN  CHANCERY.  1J6 

ly041  Lis.  Id.  New  Four  per  Cents.^  and  619/.  Zs.Sd.  1832. 
Consols,  to  the  Plaintiffs,  Everard  Lenqniere,  and  Wil" 
Bam  Bury  Moore,  as  the  Executors  of  Dr.  Lempriere, 
and  to  pay  to  them  the  Dividends  accrued  thereon  since 
Mrs.  Lenqniere's  death,  and  also  to  pay  to  them,  all 
such  other  Monies  as  might  be  then,  or  might  thereafter 
come  into  their  hands,  in  respect  of  the  Trusts  of  the 
Settlement. 


Two  of  the  Witnesses  to  Mrs.  Lempriere*s  Will,  were 
examined  for  the  Plaintiffs.  They  deposed  that  she, 
in  their  presence,  and  in  the  presence  of  the  other  Wit- 
ness (who  they  had  been  informed  and  believed  had  since 
died  in  Bengal)  signed  the  Paper  Writing  purporting 
to  be  her  Will,  and  declared  the  same  to  be  her  Will,  and 
that  the  Names  of  the  Witnesses  were  of  their  respective 
proper  Handwritings,  and  that  they  subscribed  their 
Names,  in  the  Testatrix's  presence  and  in  the  presence 
of  each  other.  The  Witnesses,  on  their  Cross-examina- 
60a,  said  that  the  Testatrix  signed  the  Paper  Writing, 
and  said  that  it  was  her  Will,  in  their  presence :  and 
one  of  them  added  diat  he  did  not  recollect  whether  she 
nid  that  she  published  it  as  her  Will. 

Sir  JSL  Sugden  and  Mr.  fVhitmarsh,  for  the  Plain- 
tiffs: 

The  question  is  whether  Mrs.  Lempriere^s  Will  is  a 
doe  execution  of  the  Power  reserved  to  her,  by  the  Set- 
tlement, over  the  Funded  Property :  no  question  arises 
IS  to  the  Real  Estates.  Where  a  married  Woman 
makes  a  Will,  (which  she  has  no  capacity  of  doing 
except  in  execution  of  a  Power  expressly  given  to  her) 
it  is  a  strong  circumstance  to  show  that  she  intended  to 
eiodse  that  Power.  Where  a  Person  having  a  capacity 
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to  dispose  of  Property,  as  well  as  a  Power  over  it,  makes 
a  Disposition  of  that  Property,  and  it  is  equivocal  whe- 
ther he  intended  it  to  take  effect,  under  the  Power,  or 
by  virtue  of  his  capacity,  the  Courts  hold  that  it  is  not 
an  execution  of  the  Power.  But  a  married  WcMuan 
has  no  capacity  to  give,  except  by  force  of  her  Power, 
and,  if  she  executes  an  lastnmient,  it  can  have  no 
operation  except  under  the  Power ;  and,  therefore,  the 
Court  will  not  deny  to  it  that  operation,  which  alcme 
can  give  it  effect. 

This  Case  does  not  fall  within  Lovett  v.  Knight  (a). 
In  that  Case,  which  came  before  your  Honor  on  Further 
Directions,  the  Testatrix  gave  and  bequeathed  the  whole 
of  her  Property,  both  Real  and  Personal.  It  appeared, 
however,  by  the  Master*^  Report,  that  she  had  no  Real 
Property,  but  only  terms  for  years.  The  Judgment 
seems  to  turn  upon  that  point,  and  to  treat  the  Will  as 
if  it  had  been  made  by  a  Person  who  was  net  jwri$. 
The  argument  founded  on  the  disability  of  the  Lady  to 
make  a  Will  except  under  the  Power,  was  not  adverted 
to.  Here  the  Testatrix  gives  all  the  Property  which 
she  might  die  possessed  of,  or  have  in  Reversion  or  in 
Expectation.  She  had  Property  subject  to  the  Power, 
of  every  one  of  those  descriptions:  and  she  had  no 
Property  in  Possession,  in  Reversion,  or  in  Expecta- 
tion, which  was  not  subject  to  the  Power. 

The  Power  over  the  500/.  secured  by  the  Promissoiy 
Note,  was  to  be  exercised  simply  by  a  Will,  or  any 
Writing  in  nature  of  a  Will :  as  to  the  Funded  Property^ 

(a)  Ante,  vol.  iii.  p.  375.  by  i^kt  Lord  Chancellor  in  De* 
Tlie  Judgment  was  afBrmed    cember  iS^i. 
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the  Power  was  to  be  exercised  by  a  Will  signed  and 
published  by  the  Testatrix  in  the  presence  of  Two  or  more 
credible  Witnesses ;  but  the  Witnesses  were  not  required 
tD  attest  the  signing  and  publication.  The  Attestation 
Ciaiise  expresses  that  the  Will  was  signed  and  delivered 
by  the  Testatrix  in  the  presence  of  the  Witnesses.  It 
tppears  however,  by  the  Evidence,  that  the  Will  was 
4aly  executed  according  to  the  Power ;  and,  besides,  the 
delivery  of  a  Will,  has  been  decided  to  be  equivalent  to 
publication.    Trimmer  v.  Jackson  (i). 

Mr.  Pepjfs  and  Mr.  Tornano,  for  the  infant  De- 
£»idant8,  Atme  Lempriere  and  Chcis.  Lempriere : 

The  Decision  in  Lovell  v.  Knight^  was  affirmed  on 
Appeal,  and  it  is  now  the  Law  of  the  Court. 

pile  Vice^ChoMeUori — In  that  Case,  it  appeared,  by 
the  Maeter'%  Report,  that  the  married  Woman  had  other 
Property  than  that  which  was  comprised  in  the  Settle- 
ment. She  was  entitled  to  112/.,  arising  from  Savings, 
in  the  hands  of  the  Trustees  of  the  Settlement.] 

The  Decision  did  not  torn  upon  there  being  that  Sum 
of  1122.,  and  the  Terms  of  the  Will  were  not  referrible 
to  it.  The  Judgment  in  that  Case,  was  founded  on  the 
general  principle,  which  is  that  an  Instrument  shall  not 
be  held  to  be  an  exercise  of  a  Power^  unless  it  clearly 
wfcre  to  the  Power,  or  to  the  Property  which  is  the 
subject  of  it.  The  Terms  used  by  Mrs*  Lempriere^  are 
quite  as  general  as  those  used,  by  the  Testatrix,  in 
hndL  V.  Knight  I  and  there  is  nothing,  either  in  the 

(6)  4  Bum*8  £ccl.  Law,  130;  and  see  Simeon  v.  Simeon^ 
oifc,  voL  iv*  p.  555. 
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expressions  in  the  Will,  or  in  the  nature  of  the  Property, 
which  can  distinguish  the  one  Case  from  the  other. 

The  Witnesses  have  stated  what  was  done  and  said 
by  the  Testatrix,  in  their  presence.  It  is  not  clear,  from 
their  Evidence,  that  the  Will  was  published :  the  Attes- 
tation Clauses  expresses  it  to  have  been  signed  and 
delivered ;  and  one  of  the  Witnesses  says  that  he  does 
not  recollect  whether  any  thing  W90  said  about  public 
cation. 


Mr.  Knight  and  Mr.  James  Russell  appeared  for  the 
Defendants,  Valpy  and  Andrews,  the  Trustees  of  the 
Settlement. 


18th  Feb.  The  Vice-Chancellor,  after  stating  the  Trusts  of  the 

Settlement,  and  the  Covenant  for  settling  the  Real.and 
Personal  Property  which  might  thereafter  vest  in  Mrs- 
Xtempneref  or  in  her  Husband  in  her  Right,  continued 
as  follows : 


It  does  not,  however,  appear  that  there  was  any  such 
subsequent  Real  or  Personal  Estate. 

There  were  two  Children  of  the  Marriage.  Mrs.  Lem^ 
priere  died  in  the  lifetime  of  her  Husband,  having  made 
a  Testamentary  Instrument  in  these  words :  I  EHzon 
beth  Lempriere,  of  Exeter  in  the  County  of  Devon,  give 
and  bequeath,  8cc.'' 

The  Attestation  Clause  to  this  Will  was  as, follows: 
"  Signed  and  delivered  in  the  presence  of,  8ic/' 


This  Instrument  was  duly  proved  by  Dr.  Lempriere. 
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It  was  said  that  there  was  no  question  as  to  the  Real 
Estate,  and  none  was  raised  at  the  Bar.  The  only 
question  was  as  to  the  Funded  Property,  and,  with 
respect  to  that,  it  was  said 1st,  That  the  Will  could 
not  be  objected  to  as  an  insufficient  execution  of  the 
Power,  by  reason  that  the  Witnesses  attested  its  signing, 
and  delivery  only,  and  not  its  publication:  and,  2dly, 
that,  taking  the  Will  to  be  duly  signed  and  published,  it 
operated  as  an  Appointment  of.  the  Property  in  question. 


183a. 
Lbmfrirrb 


Upon  the  first  point  it  is  observable  that  the  terms 
of  the  Power  did  not  require  the  Witnesses  to  make 
any  written  Attestation  at  all.   The  Case  is,  therefore, 
free  from  the  objection  that  was  made  in  Moodie  v. 
S€u2(c),  and  the  Cases  there  referred  to,  where  the 
Witnesses  did  not  sign  an  Attestation,  in  writing,  of 
the  signing  and  publishing,  which  were  required  to  be 
tttested.    But,  even  admitting  those  Cases  to  be  Law, 
it  appeared,  by  the  Evidence  in  this  Cause,  as  well  as 
by  the  written  Attestation,  that  the  Wi)l  was  produced 
and  delivered  by  Mrs.  Lempriere.    In  Moodie  v.  Reid 
L»d  Chief  Justice  Gibbs  says :  "  If  the  act  of  the  Tes- 
tatrix, in  calling  on  the  Witnesses  to  attest  her  Will,  be 
a  publication  of  it,  then  their  attesting  that  she  signed 
it,  attests  her  publication  also ;  because  they  attest  that 
hj  which  she  publishes  it.''    His  Lordship  also  says  : 
"  I  do  not  know  what  the  publication  of  a  Will  is.  I  can 
only  suppose  it  to  be  that  by  which  a  Person  designates 
that  he  means  to  give  effect  to  a  Paper  as  his  Will." 
And,  consistently  with  what  the  Lord  Chief  Justice  is 
leported  to  have  said,  my  opinion  is  that  the  Will,  in 
this  Case,  by  having  been  first  signed,  and  then  deli- 


(c)  7  Taunt.  355,  and  1  Madd.  51G. 
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vered,  to  the  Witnesses,  by  Mrs.  Lempriere,  in  order 
that  they  might  attest  it,  has  been  duly  signed  and 
published  by  her  within  the  Terms  of  the  Power. 

Upon  the  second  point,  it  was  forcibly  urged  that, 
where  a  Person  has  a  Power,  but  no  capacity  to  give 
except  by  force  of  the  Power,  im  Instrument  professing 
to  gnre,  can  only  operale  as  an  execution  of  the  Power, 
and,  thecefbre,  must  be  an  execution  of  the  Power,  if 
duly  executed  within  the  Terms  of  the  Power;  and  it 
was  said  that  this  observation  is  especially  appHcable  to 
the  Case  of  a  Feme  Corerte,  who  has  no  inherent  Power 
in  herself  to  make  a  Will.  It  appears  to  me  that  these 
observatioRs  camiot  afiect  the  present  Case;  because, 
though  a  married  Woman  in  some  sense,  hns  no 
Capacity  to  give,  yet,  under  certain  cireumstsmces,  she 
may  give,  with  the  consent  of  her  Husband,  and  even 
against  his  consent.    If  she  has  in  herself  a  represent** 
tive  character,  by  being  the  Executrix  of  a  Party  de- 
ceased, by  making  a  Win  and  appointmg  her  Husband, 
or  any  other  Person  her  Executor,  she  may,  provided 
her  Husband  consents  that  her  Wilt  shall  be  proved, 
transmit,  to  him  or  her  other  Nomine^  her  own  repre- 
sentative character;  and  many  Cases  may  be  put,  in 
which  it  will  be  more  beneficial,  for  her  Husband  or 
other  Persons  connected  with  her,  that  the  representa- 
tion by  Executorship  should  be  continued,  than  that  it 
shottld  be  destroyed.   She  may  have  Property  settled, 
simply,  to  her  separate  use;  and  her  Will  making  a 
general  Dispositicm  of  her  Property,  would  pass  vrfaat  19 
so  settled.    In  this  very  Oetse,  the  Settlement  which 
gives  rise  to  the  question  before  the  Courts  shows  that 
Mrs.  Lempriere  had  property,  namely,  the  500  /.,  settled, 
simply,  to  her  separate  use,  which  would  pass  by  a 
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general  Gift  made  by  Will.  It  carniot,  therefore,  be 
assumed,  on  principle,  that  the  Will  of  a  Feme  Coverte 
is,  of  necessity,  altogether  inoperative  as  a  Will.  And 
no  Case  has  been  quoted,  nor„  at  the  hearing,  did  I 
recollect  any,  nor  have  I  since  been  able  to  find  any,  in 
which  it  has  been  held  that  the  Will  of  a  Feme  Coverte^ 
piofesmng  to  give  all  her  Property,  in  general  terms, 
most  be  taken  to  be  an  execution  of  mere  Powers, 
which  she  may  possess.  If  any  such  Case  had  existed, 
the  Counsel  for  the  Plaintiff,  whose  able  Treatise  on 
the  Doctrine  of  Powers,  is  so  well  known  to  the  Pro- 
fession, would  have  named  it. 

The  Will  of  Mrs.  Lempriere  seems  to  me  to  be  nothing 
nu>re  than  a  general  Qift  of  her  Property,  not  referring 
to  the  Power  which  she  had»  or  the  subject  of  the  Power, 
and,  therefore,  according  to  the  known  Rule,  as  laid 
down  in  Standm  v.  Standen  (d),  Standen  v.  M'^Nab  (e>, 
Bamet  v.  Aburrw  (f),  Jones  Tueker  (^),  Jomes  v* 
Qory  (Ax  ^  ^  execution  of  her  Power. 

This  is  my  ojunion  the  Case,  independently  of  the 
Deciflioa  m  Loeell  v*  Kniffit.  The  original  Decision 
ipoB  that  Case»  I  should  have  considered  as  of  little 
ip^ht ;  but,  as  it  has  been  affirmed  by  the  Lord  Chan- 
odsr,  I  am  not  now  at  liberty  to  depart  &om  it,  and 
it  seems  to  me  to  govern  the  present  Case.  I,  there- 
bie,  decide  that  Mrs.  Lempriere's  Will,  was  not  an 
oecution  of  her  Power  over  the  Shares  of  the  Bank 
Amniities. 


1833. 
Lempriere 

V. 

Valpt. 


(d)  2  Ves.  jun.  589. 

(e)  6  Bro.  P.  C.  193.  2d 
Bfitioii. 


(/)  8  Ves,  609. 
(g)  3  Men  533. 
(k)  1  Swanst.  66. 
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^\?3t :  PICKFORD  V.  HUNTER 

S4th  November. 

p^^.^  The  Bill,  which  was  filed  on  the  18th  of  June  1831, 
Crediior*s^uU.  «ig*™8*  William  Hunter,  fVilliam  WatJdn,  and  Rebecca 

  ^    Nicks  an  InfSuit,  stated  that,  previous  to  1826,  the 

BUI*  A^D^  *  Plaintiffs  carried  on,  and  did  still  carry  on  the  business  of 
fendanu  common  Carriers,  in  copartnership  together,  in  London ; 

S^^toi^  that,  in  the  course  of  their  business,  they  had  large 
b^  other  Cre-  dealings  at  Leamington^  in  the  County  of  Warwick ;  that, 
ditors  in  a  prior  in  1826,  they  agreed  with  Richard  Nicks,  that  he 
P^over-niled*  ^        Agent,  in  managing  their  Concerns 

the  Decree       at  that  place,  and  that  he  should  be  responsible,  to 
fi^totfie^"^  them,  for  all  Freights  and  Carriages  of  Ooods  coming 
Plaintifis  than    ^       hands,  as  their  Agent,  and  chargeable  at  Lear 
they  mieht  ob-  ndngton;  and  that  the  Plaintiffs  should  pay  to  him  a* 
awn  SuiL         Commission,  of  Five  per  Cent,  upon  the  amount  of  all 
such  Freights  and  Carriages :  that  Nicks  received  various 
Sums  of  Money,  from  different  Persons,  on  the  Plaintifis' 
account,  but  he  had  not  accounted,  to  them,  for  such 
Monies,  since  the  31st  of  December  1829,  and  that,  at 
his  death,  he  was  indebted  to  them,  on  account  of  such 
Monies,  after  deducting  his  Commission,  in  the  Sum  of 
258  Ll48.  Qd.:  that  he  was  also,  at  his  death,  indebted, 
as  it  was  alleged,  to  several  other  Persons,  and  that  he 
was,  at  the  time  of  making  his  Will  and  Codicil  after 
mentioned,  and  at  his  death,  seised  in  Fee  of  divers  Real 
Estates,  and  that  he  was,  at  his  death,  possessed  of 
considerable  Personal  Estate;  and  that  he  made  his 


*  The  Report  of  this  Case  has  been  postponed  on  account 
of  the  Editor  being  delayed  in  procuring  the  Briefs. 
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Will,  dated  the  27th  of  March  1830,  and  executed  and 
attested  so  as  to  pass  Freehold  Estates,  and  thereby, 
after  giving  a  small  Annuity  as  therein  mentioned,  he 
gave  the  Residue  of  his  Estate  and  Effects,  Real  and 
Personal,  to  his  Daughter,  the  Defendant  Rebecca  Nicks, 
her  Heirs  and  Assigns,  and  appointed  the  Defendant 
WUUoM  Hunter,  sole  Executor  of  his  Will  and  Guardian 
of  his  said  Daughter ;  that  the  Testator  made  a  Codicil 
to  his  Will,  dated  the  28th  of  March  1830,  and  which 
was  also  executed  and  attested  so  as  to  pass  Freehold 
Estates,  and  he  thereby  appointed  the  Defendant,  WU- 
Uam  Waikin,  to  be  an  Executor  of  his  Will,  jointly 
with  HtaUer,  and  empowered  them  to  sell  his  Real 
Estate,  and  to  convey  the  same  to  the  Purchaser  or 
Purchasers  thereof,  and  the  Monies  arising  from  such 
Sale  to  be  disposed  of  as  his  Personal  Estate :  that  the 
Testator  died  on  the  28th  of  March  1830,  leaving  the 
JOefisndant  Rebecca  Nicks  his  only  Child  and  Heiress 
at  Law,  and  that  Hunter  and  Watkin  duly  proved  the 
Will  and  Codicil  on  the  7th  of  October  1830 :  that, 
upon  the  death  of  the  Testator,  Hunter  and  WatJdn 
entered  into  Possession  or  Receipt  of  the  Rents  and 
Profits  of  the  Testator's  Real  and  Leasehold  Estates, 
and  had  ever  since  continued  in  such  Possession  or 
Receipt,  and  had  possessed  all  the  Testator's  Personal 
Estate :  that  Nicks  carried  on,  at  his  dead),  the  Trades 
or  Businesses  of  a  Carpenter  and  Builder  and  Timber- 
merchant  and  Wharfinger,  and  was,  as  carrying  on  such 
Trades  or  Businesses,  at  his  death,  a  Trader,  liable  to 
the  operation  of  the  Bankrupt  Laws.  The  Bill  chai*ged 
that  the  Defendants,  the  Executors,  had  not  only  not 
used  due  diligence  in  administering  the  Testator's  Assets, 
but  that,  in  fact,  with  a  view  of  delaying  the  Payment 
of  the  Testator's  Debts,  and  of  having  a  pretence  for 
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ddaying  such  Payment,  a  common  Cteditor's  Bill  had 
been  filed,  on  the  17th  of  December  1830,  by  Maitiem 
dim  and  WiUiam  Langham  and  WilHam  Frtmeu 
Pattenom,  as  Creditors  npcm  the  Testator's  Assets,  and 
that  such  Bill  was  filed  against  the  Defendants,  Waikm, 
HuMta-y  and  Rebecca  Nicks :  that  the  Plaintiffs  m  the 
present  Suit,  had  ascertained  that  Pattenm  was  the 
Solicitor  who  instituted  the  former  Suit,  and  that  no 
Answer  had  been  pat  in  by  any  of  the  Defendants  to 
that  Suit ;  but  that  iqipearances  had  been  entered,  for 
all  of  the  Defendants  thereto,  by  PattersoUy  as  their 
Solicitor,  and  that  that  Suit  was,  altogether,  a  firiendly 
Suit,  and  had  been  instituted  with  a  view  of  pieventflDg 
any  other  Oreditor  of  the  Testator  from  institutiog  a 
Suit,  and  with  the  mtention,  in  case  any  other  Creditors 
shoidd  institute  a  Suit,  of  Proceeding,  in  the  Suit  so 
instituted  by  Patterson  as  aforesaid,  to  obtain  a  Decree 
as  speedily  as  possible,  in  order  that  the  Defendants^ 
Watkm  and  Hunter,  might  keep  the  disposal  of  the 
Testator's  Assets  under  their  own  control :  That  CUm 
(who  was  a  Bricklayer)  was  interested  with  the  Testator 
in  Taxious  portions  of  his  Leasehold  Estates^  and  was 
desirous  ct  obtaining  the  Testator's  Share  therein;  and 
that  Patterson  was  the  ScAicitor  of  the  Testator  in  bis 
lifetime,  and  that,  since  the  Testator's  death,  he  had  been 
and  was  then  the  Solicitor  of  the  Testator's  Executcm : 
that  Sunter,  who  principally  acted  as  Executor  under 
the  Will  and  Codicil,  claimed  to  have  an  Interest  in  the 
Testator's  Freehold  and  Leasehold  Estates,  by  reason, 
as  he  alleged,  of  some  Charge  or  Incumbrance  for  SOOL, 
executed  to  him  by  the  Testator :  that  the  Testator,  was 
not  at  his  death,  indebted,  to  Hunter,  in  any  Sum  of 
Money  whatever;  and  that,  if  he  was  so  indebted,  the 
same  was  merely  a  simple-contract  Debt.  The  Bill 
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piayed  that  an  Account  might  be  taken  of  what  was 
due  to  the  Plaintiffs,  on  the  Account  thereinbefore  men- 
tioaed,  and  also  of  the  Testator's  Personal  Estate,  and 
also  of  his  Debts,  Funeral  and  Testamentary  Expenses; 
and  that  the  Personal  Estate  might  be  applied  in  pay- 
ment of  the  Debts  due  to  the  Plaintiffs,  and  the  other 
Creditors  of  the  Testator,  in  a  due  course  of  adminis- 
tiationy  and  in  case  the  Personal  Estate  should  not  be 
lafficient  for  the  payment  of  all  his  Debts,  then  that 
the  deficiency  might  be  made  good  by  Sale  or  Mortgage 
of  his  Real  Estates,  and  that  the  proper  or  necessary 
Sales  or  Mortgages  might  be  directed  accordingly ;  and 
that,  in  the  meantime,  a  Receiver  might  be  appointed  of 
the  Rents  of  the  Testator's  Freehold  Estate. 

To  this  Bill,  the  Defendants,  Hunter  and  fVatkin,  put 
b  a  Plea  alleging  that  long  before  the  Plaintiffs  filed 
their  Bill,  to  wit,  on  the  17th  Dec  1830,  a  Bill  of  Com- 
plaint was  exhibited,  in  the  Court  of  Chancery,  by 
Matthew  Chinn,  fVilUam  Langham  and  William  Francis 
Patterson,  on  behalf  of  themselves  and  all  other  the 
Creditors  of  the  Testator,  against  the  Defendants  Wat' 
Hh  and  Hunter  and  Rebecca  Nicks,  thereby,  amongst 
other  things,  stating  the  Will  and  Codicil^  and  the  death 
of  the  Testator,  leaving  Rebecca  Nicks  his  only  Child 
and  Heiress  at  Law,  and  that  Watkin  and  Hunter  had 
duly  proved  the  Will  and  Codicil :  and  also  stating  that 
the  Testator  was  indebted,  to  the  Plaintiffs  in  that  Suit> 
and  to  divers  other  Persons  at  the  time  of  his  decease, 
and  that  he  was  a  Trader  within  the  operation  of  the 
Bankrupt  Laws,  and  praying  that  an  Account  might  be 
taken  of  what  was  due,  to  the  said  Plaintiffs  in  that 
Suit,  and  the  other  Creditors  of  the  Testator,  and  that 
a&  Account  might  also  be  taken  of  the  Testator's  Per^ 
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*  their  order,  or  for  their  use,  and  that  such  Personal 
Estate  might  be  administered  under  the  direction  of  the 
HuNTsa.  Court,  and,  if  necessary,  that  the  Testator's  Real  Estate, 
or  a  competent  part  thereof,  might  be  sold,  and  that  all 
proper  Parties  might  be  decreed  to  join  in  such  Sale,  and 
that,  out  of  the  Testator's  Personal  Estate  and  Effects, 
and  the  Monies  to  arise  from  the  Sale  of  his  Real  Estate, 
the  Plaintiffs  in  that  Suit  and  all  other  the  Creditors  of 
the  Testator,  might  be  paid  their  several  demands,  in 
a  due  course  of  administration,  and  that  all  necessaiy 
Accounts  might  be  taken  of  the  Testator's  Real  Estates 
and  that  a  Receiver  might  be  appointed  of  the  Rents 
of  the  Real  Estates  and  of  the  outstanding  Personal 
Estate  of  the  Testator,  and  that  all  necessary  directions 
might  be  given  for  effectuating  the  purposes  aforesaid. 
The  Plea  further  alleged  that  Watkin  and  Hunter  and 
Rebecca  Nicks  appeared  to  the  Bill,  and  put  in  their 
Answers  thereto,  and  that  the  Cause  came  on  to  be 
heard,  before  The  Master  of  the  Rolls,  on  the  30th 
of  July  1831,  when  it  was  referred  to  the  Master  in 
rotation  to  take  an  account  of  what  was  due,  to  the 
Plaintiffs  in  that  Suit,  and  all  other  the  Creditors  of 
the  Testator,  and  of  his  Funeral  Expenses,  and  to  com- 
pute Interest  on  such  of  his  Debts  as  carried  Interest 
after  the  usual  rate,  and  the  Master  was  to  cause  Ad- 
vertisements to  be  published  in  the  usual  manner  for 
the  Creditors  of  the  Testator  to  come  in  and  prove  their 
Debts:  and  it  was  ordered  that  the  Master  should 
take  an  account  of  the  Testator's  Personal  Estate 
come  to  the  hands  of  his  Executors,  or  of  any  other  ^ 
Person,  &c.,  and  that  the  Testator's  Personal  Estate 
should  be  applied  in  payment  of  his  Debts  and  Funeral 
and  Testamentary  Expuises  in  a  course  of  administra^ 
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tioD,  and  that  fVatkin  and  Hunter  should  be  at  liberty, 
with  the  approbation  of  the  said  Master,  to  compromise 
or  compound  any  Debts  due  to  the  Testator's  Estate, 
and  that  the  Plaintiffs  in  that  Suit,  should  be  at  liberty 
to  exhibit  an  Interrogatory  or  Interrogatories,  in  the 
Examiner's  Office,  and  examine  Witnesses  thereon,  to 
prove  the  due  execution  of  the  Will  of  the  Testator^, 
and  that  the  Testator  was  at  his  death  a  Trader  within 
the  true  intent  and  meaning  of  the  Statute  made  in  the 
47th  year  of  the  reign  of  his  late  Majesty  King 
Geoige  3,  intituled,    An  Act  for  more  effectually  se- 
curing the  payment  of  the  Debts  of  Traders:''  and, 
ibr  the  better  taking  the  said  Accounts,  the  Parties  were 
to  produce  before  the  Master  upon  oath  all  Books,  &c., 
and  were  to  be  examined  upon  Interrogatories,  &c. 
And  the  consideration  of  all  further  directions  and  the 
Costs  of  that  Suit  were  reserved  until  the  Master  should 
have  made  his  Report:  and  any  of  the  parties  were 
to  be  at  liberty  to  apply,  8cc.    The  Plea  further  alleged 
that  the  said  Decree  was  regularly  passed  and  entered, 
and  that  the  same  had  been  carried  into  the  Master*^ 
Office,  and  that  the  necessary  proceedings  were  to  be 
hnraediately  had  in  the  said  Office :  and  that  the  said 
Decree  was  still  in  force  and  had  not  been  impeached 
or  set  aside  or  complained  of  or  appealed  from.  And 
the  Defendants  averred  that  the  Rights  and  Claims  of 
the  Plaintiffs  in  that  Suit  of  and  in  the  Testator's 
Estates  and  Effects,  and  the  Rights  and  Interests  of 
the  Plaintiffs  in  this  Suit,  of  and  in  the  same  Estates 
uid  Effects,  were  the  same:  and  they  pleaded  the 
Decree  in  bar  to  the  Bill. 

Mr.  Knight  and  Mr.  Lynch  for  the  Defaidants  Wat- 
tui  and  Hunter,  in  support  of  the  Plea,  said  that  it  was 
a  Plea  of  a  Decree  in  a  Credit;oc's  Suit,  to  a  Bill  by 
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other  Creditors,  which  prayed  nothing  more  than  was 
prayed  by  the  Bill  in  the  prior  Suit :  that,  if  that  Suit 
was  improperly  conducted,  the  Plaintiffs  in  this  Smt^ 
ought  to  have  moved  to  have  the  conduct  of  it :  that» 
when  a  Decree  had  been  obtained  in  a  Creditor's  suit, 
the  Court  would  not  allow  any  oth^  Suit,  of  the  same 
nature,  to  proceed;  and  that  it  made  no  difference  in 
that  respect,  that  the  ]>ecree  pleaded  had  been  obtained, 
subsequent  to  the  filing  of  the  Bill  in  the  second  Cause. 

Sir  JE.  Sudden  and  Mr.  Purvis,  for  the  Pkintifft, 
Pickford  ^  Co.,  in  support  of  the  Bill,  said  that  the 
course  which  the  Defendants  ought  to  have  taken,  was^ 
not  to  plead  the  Decree,  but  to  move  to  stay  the  Pro- 
ceedings in  the  second  Cause ;  for  that,  after  a  Decree 
in  a  Creditor's  Suit,  the  Court  would  stay  Proceedingi» 
by  other  Oeditons,  both  at  Law  and  in  Equity  (a) :  that 
there  were  other  grounds  on  which  the  Plea  ought  to  be 
over-ruled,  for  the  Plaintiffs  in  the  first  Suit,  had  not 
proved  the  Will,  at  the  hearing  of  the  Cause,  or  thai 
the  Testator  was  a  Trader,  and  consequently  that  dieir 
Suit  did  not  entitle  them  to  affect  his  Real  Estates ;  so 
that  they  had  not  obtained  so  beneficial  a  Decree  as 
the  Plaintiffs  in  this  Suit  were  entitled  to:  that  the 
office  of  a  Plea  in  Bar,  was  to  get  rid  of  the  Plaintiff's 
Demand:  that  the  Plaintiffs  in  this  Cause,  had  not 
gone  in  under  the  Decree  and  proved  their  Debt:  and 
that  the  Plea  did  not  aver  that  the  Parties  and  Interests 
were  the  same  in  both  Suits,  but  that  the  Plaintiffs  in 
the  other  Suit,  had  the  same  Rights  and  Interests  as 
the  Plaintiffs  in  this  Suit.  Lechmere  v.  Br€uier(b\ 
Neve  V.  Weston  (c),  Law  v.  Rigby  (rf). 


1831. 


PiCKIORD 

r. 

Hunter. 


ifl)  8  Ves.  530.  (c)  3  Atk.  557. 

(h)  3  Jac.  &  Walk.  287.         (d)  4  Bro.  C.  C.  60. 
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Mr.  Knight,  in  reply,  observed  that,  in  Lechmere  v. 
Brasier,  the  Court  had  directed  the  Intestate's  Real 
Estates  to  be  sold,  before  it  had  been  proved  that  he  was 
a  Trader ;  which  was  clearly  irregular ;  and  that,  though 
an  order  to  stay  the  Proceedings  in  this  Suit,  might  have 
been  obtained  upon  Motion,  the  Defendants  were  not 
compelled  to  adopt  that  course,  but  were  at  liberty  to 
plead  the  Decree  in  Bar  to  the  second  Suit. 

The  Vice-Chancellor  : 

He  Decree,  as  it  is  pleaded,  is  not  so  beneficial,  to  the 
Creditors^  as  that  which  the  PlantifTs  in  this  Suit  may 
obtain.  It  is  not  represented  that  any  Debt  has  been 
proved  in  the  Suit  which  has  been  instituted  by  Mr. 
Patterson^  or  that  there  is,  in  that  Suit,  any  proof  of 
the  execution  of  the  Will  and  Codicil,  or  of  the  Testa- 
tor being  a  Trader  at  his  death.  The  consequence  is 
that  the  Decree  which  has  been  obtained  in  that  Suit, 
is  a  Decree  which  affects  the  Personal  Estate  only  of 
the  Testator:  and,  moreover,  as  no  Debt  appears  to 
have  been  proved,  in  that  Suit,  the  Decree  is  manifestly 
erroneous.  The  Decree  in  the  former  Cause,  ought  to 
be  as  beneficial  to  the  Plaintiffs,  as  that  which  they  may 
obtain  in  their  own  Suit:  but  the  Decree  which  has 
been  pleaded,  is,  at  all  events,  one  degree  further  from 
final  decision  than  that  which  the  Plaintifis  in  this 
Soit  may  obtain. 


The  Averment,  in  the  Plea,  that  the  Rights  and 
Interests  of  the  Plaintiffs  in  both  Suits,  are  the  same,  is 
notuue;  for  the  Right  of  -4.  to  be  paid  his  Debt,  is  not 
the  same  as  the  Right  of  B.  to  be  paid  his  Debt. 


Vol.  V. 


K 


Plea  over-ruled. 


ISO 


CASES  IN  CHANCERY. 


J  ^32:  NEWTON  V.  THE  EARL  OF  EGMONT. 
13th  January. 

'  '  '  T 

Pleading.  pursuance  of  the  permission  to  amend  the  Bill, 

Parties.  granted  on  the  Demurrer  ore  terms  in  this  Cause,  beii^ 

WhereEstates  the  Plaintiff  added  William  Forsyth,  as  a 

have  been  con-  Defendant  to  the  Bill,  and  introduced  the  following 

▼eyed,  toTrus-  Alleration  into  it:    "That  the  said  Indenture  of  Re- 

tees  in  Trust  ^ 

for  such  of  the  executed  by  Thirty  (c)  Creditors  of  the  said 

Creditors  of  the  John  Earl  of  Egmonty  as  Parties  thereto  of  the  Second 

5™!^  ^   .  Part,  and,  among  others,  by  John  Wain  and  WiOum 

should  execute  ,  ,  i^^. 

the  Conveyance,  Forsyth,  Defendants  hereto,  and  such  Creditors  are  too 

^^a^^^U  is^  numerous  to  be  all  made  Parties  to  this  Suit,  and  no 

cumbrancCT^"'  Person  has  executed  such  Indenture  as  a  Party  thereto 

(some  of  whose  of  the  Third  Part,  and  there  is  not  any  such  Party ; 

Securities  are  ^^j.  Qrator  is  ignorant  of  the  Priorities  and  In- 

pnor,  and  ^                .  . 

others,  subse-  terests  of  the  said  Parties  thereto  of  the  Second  Part, 

"F^t  J^ed^  and  of  the  nature  and  amount  thereof,  and  is  ignorant 

pi^li^^this  ^^^^  Residences,  and  whether  they  are  living  or 

Rights  and  In-  dead,  save  as  to  the  two  last  named  Defendants, 

terests  under  his  g^^^  ^j^^^  ^^^^  g^j^j  parties  of  the  Second 

Secunties,  may 

be  established,  Part,  was  an  Incumbrancer,  except  as  a  Judgment 

and  the^Prion^  Creditor,  and  your  Orator  is  altogether  ignorant,  save 

and  the  other  ^  aforesaid,  who  are  the  Persons  interested  under,  or 

Incumbrancers,  entitled  to  the  benefit  of  the  Trusts  of  such  Indenture,* 

O^tore  ^       manner  interested  in  the  said  Property." 

theCon^yance,  ®^  vol.  iv.  p.  who  had  executed  the  Release 
however  nume-  S^S-  as  Parties  of  the  SeccuMi 
rous  they  may  (A)  The  Release  of  2d  Nov.  Part,  but  who  were  «ot  Par- 
be,  must  be  1824.  ties  to  the  S>««,  was  twenty- 
Shf  Su^?*"''^'  ^  (c)  By  the  Plea  it  appeared  six. 

that  the  number  of  Persons 
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The  Defendant  John  Godfrey  Teed  put  in  a  Plea  to 
the  whole  of  the  amended  Bill,  which,  after  setting  forth 
the  Prayer  of  that  Bill,  alleged  that,  by  Indentures  of 
Lease  and  Release,  bearing  date,  respectively,  the  Ist 
and  2d  days  of  November  1824,  (being  the  Indentures 
of  those  dates  in  the  Bill  mentioned)  the  Release  being 
made  between  the  said  John  Earl  of  Egnumt,  of  the 
First  Part,  the  several  Persons  whose  names,  8cc.^ 
certain  Manors  and  other  Hereditaments  in  the  County 
of  Somerset,  and  including,  amongst  others,  the  Estates 
ocHnprised  in  the  said  Complainant's  alleged  Securities, 
and  in  respect  whereof  he  seeks  to  obtain  the  relief 
prayed  by  his  Bill,  were  duly  conveyed  and  assigned,  by 
the  said  John  Earl  of  JSgmont  and  Viscount  Perceval^ 
unto  and  to  the  use  of  the  said  Viscount  Perceval^  this 
Defendant,  and  the  said  Edward  Tiemej/y  their  Heirs 
and  Assigns,  upon  certain  Trusts  therein  expressed  for 
the  benefit,  amongst  other  things,  of  the  several  Cre- 
ditors of  the  said  John  Earl  of  Egmont  whose  names 
should  be  set  down  in  the  said  Second  Schedule  thereto 
annexed,  and  who,  by  themselves,  or  their  Agents  or 
Attomies,  should  execute  the  said  Indenture  of  Release 
and  thereby  become  Parties  thereto  of  the  Second  Part, 
and  for  providing  for  the  payment  of  the  Debts  of  such 
leveral  Creditors  by  means  of  the  said  Estates  and  the 
Tmst  Funds  to  arise  therefrom,  and  the  Rents,  Profits 
ttd  Produce  thereof:  and  it  was, by  the  said  Indenture, 
agreed  and  declared,  and  the  said  John  Earl  of  Egmont 
did  thereby  direct  that  it  should  be  lawful,  for  the  said 
Tnistees  or  Trustee  for  the  time  being,  to  sign,  issue- 
and  deliver,  to  all  and  every  the  Creditors  of  the  said 
Earl  whose  Debts  should  be  so  respectively  allowed^ 
*ttled  or  compromised  for  as  therein  mentioned,  any 
Debentures,  or  Certificates  of  acknow* 
K  2 
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ledgment  of  or  for  the  amount  of  the  several  and  respec- 
tive Debts  so  allowed,  settled  or  compromised,  such 
Debentures  to  represent  the  Debt  or  respective  Debts, 
Sum  or  Sums  of  Money  for  which  they  should  be  signed 
and  issued  as  aforesaid,  and  to  be  mad^  payable,  to  the 
Creditors  or  Persons  entitled  to  such  Debts  or  Sums  of 
Money,  their  Executors,  Administrators  and  Assigns, 
out  of  the  respective  Trust  Funds  thereby  provided  and 
established  for  the  payment  thereof,  so  that  every  Cre- 
ditor or  other  Person  accepting  such  Debenture,  should 
enter  into  an  engagement  not  to  sue  or  molest  the  said 
Earl,  or  the  said  Viscount  Perceval  as  his  Surety,  (if  he 
should  be  such  Surety,)  according  to  the  form  of,  or  in 
substance  or  effect  similar  to  the  Debenture  or  Engage- 
ment set  forth  in  the  Schedule  thereunder  written,  or  as 
near  thereto  as  the  circumstances  of  each  case  might 
require,  a  counterpart  of  which  Debenture  and  Engage- 
ment should  be  signed  by  such  Creditors :  and  it  was 
further  declared  and  provided  that  Creditors  by  Judg- 
ment, and  Persons  having  Charges  and  Liens  upon  the 
said  Manors  and  Hereditaments,  who  should  sign  and 
execute  the  said  Indenture,  should  accept  and  receive 
such  Debentures,  and  sign  such  Engagements  as  afore- 
said, in  lieu,  and  by  way  of  substitution  for  the  Securi- 
ties held  by  them  respectively,  and,  in  respect  of  which 
and  the  Monies  thereby  secured,  they  should  respectively 
sign  and  execute  the  said  Indenture,  but,  nevertheless, 
each  such  Debenture  should,  with  reference  to  the  other 
Debentures  thereby  authorized  to  be  given,  or  to  any 
other  Claims,  have  such  priority,  in  point  of  Payment 
and  Security,  as  the  original  Security  or  Securities  in 
lieu  of  which  the  same  should  be  substituted,  and,  with 
reference  to  the  other  general  Securities,  would  have 
had  or  been  entitled  to,  in  case  all  the  same  Securitiea 
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had  been  subsisting,  and  had  not  been  paid  according  1832. 
to  their  Priorities.  The  Plea  then  alleged  that  SirJEIdward    '      "  ' 
Kerrison,  of  Oxne  Hally  in  the  County  of  Suffolk,  Bart.,  Newton 
Richard  Denney,  of  Bergh  Apton  in  the  County  of  'Yue^^akl 
Norfolk^  Esq.,  William  Lord  Bishop  of  Sodor  and  Man  Eomont. 
and  Twenty-three  other  Persons  (whose  names,  places 
of  residence  and   additions  were  mentioned,  except 
William  Mills  Pullet/y  whose  residence  and  addition 
were  omitted)  were,  together  with  the  Defendants  Wain 
and  Farsythj  the  several  Persons  whose  names  were  set 
down  in  the  First  Schedule  to  the  Release  of  the  2d  of 
November  1824,  and  who,  by  themselves  or  their  Agents 
or  Attomies,  had  all  executed  that  Deed,  and  had, 
thereby,  become  Parties  thereto  of  the  Second  Part, 
and  that  Debentures  had  been  signed,  issued  and  de- 
livered to  all  such  Persons,  by  the  Defendants  Viscount 
PercevalfJ.  G.  Teed,  and  Edward  Tiemey,  pursuant 
to  the  Provisions  of  the  Release,  for  the  Amounts  of 
their  respective  Debts,  which  had  been  allowed,  settled 
and  compromised  as  mentioned  therein.    The  Plea 
fiirther  alleged  that  all  the  Twenty-six  Persons  before 
mentioDed,  as  Creditors  entitled  to  the  benefit  of  the 
Indentures  of  November  1824,  were  or  claimed  to  be 
mterested  in  the  taking  of  the  Accounts  prayed  by  the 
Bill,  and  in  contesting  the  priority  which  it  sought  to 
establish  in  favour  of  the  Plaintiff's  Securities,  but, 
nevertheless,  they  were  not  made  Parties  to  the  Bill. 

Sir  JE.  Sugden  and  Mn  Girdlestone,  jun.y  (or  the  De- 
iendant,  J.  G.  Teed,  in  support  of  the  Plea,  contended 
that  all  the  Persons  who  were  Parties  to  the  Release, 
of  the  Second  Part,  were  necessary  Parties  to  the  Suit. 
Iheir  arguments  were  substantially  the  same  as  were 
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offered  on  that  pointy  on  the  Hearing  of  the  Demurrer 
ore  tenus. 

Mr.  Knight  and  Mr.  Spence,  for  the  Plaintiff : 

It  is  laid  down,  by  Lord  JEldon,  C.y  in  Adair  v.  The 
New  River  Company  (rf),  that,  where  the  Parties  inte- 
rested in  the  subject  of  a  Suit,  are  so  numerous  that  it 
would  be  impracticable,  or  even  inconvenient  to  make 
them  all  Parties,  it  is  not  necessary,  for  the  purpose  of 
obtaining  a  Decree,  to  bring  them  all  before  the  Court 
The  same  doctrine  is  laid  down  in  Cockburn  v.  Thomp- 
8on{e).  No  decree  would  be  made  in  this  Suit,  which 
would  affect  any  of  the  Creditors  who  are  not  Parties 
to  it.  Advertisements  would  be  directed  to  be  pub- 
lished, and  every  Creditor  would  go  in  imder  the 
Decree,  and  estabUsh  his  Claim,  in  the  Master's  Office ; 
so  that  the  Rights  of  none  of  the  Creditors  would  be 
decided  upon,  in  their  absence.  The  Persons  who  are 
Parties  to  the  Release  of  November  1824,  of  the  Second 
Part,  are  Judgment  Creditors  merely :  that  Deed  has 
not  been  executed  by  any  of  the  Persons  who  were 
Parties  to  it  of  the  Third  Part.  The  places  mentioned 
in  the  Plea,  as  the  Residences  of  the  Parties  of  the  Se- 
cond Part  (who  are  stated  to  be  Thirty  in  number)  may 
have  been  their  Residences  at  the  time  when  the  Deed 
was  executed,  but  may  have  ceased  to  be  so  now ;  and, 
as  to  one  or  two  of  those  Parties,  no  place  of  Residence 
is  mentioned.  The  Plea  ought  to  have  set  forth  the 
places  where  the  Parties  resided  at  the  time  when  it 
was  filed. 


(d)  11  Vcs.  4i!y.  Sie  44a,  et  saj.       (e)  16  Ves.  3«K 
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The  Plea  contains  no  Averment  that  the  Debentuies 
continue  in  the  hands  of  the  Persons  to  whom  they 
were  originally  given.  It  is  not  suflScient  to  aver  that 
t  Party  was  interested,  at  a  particular  time,  and  that  he 
now  claims  to  be  mterested  in  the  subject  matter  of  the 
Suit ;  nor  is  there  any  allegation  in  the  Plea  that  the 
Persons  named,  are  all  the  Persons  who  have  executed 
the  Release  as  Parties  of  the  Second  Part. 

This  Plea  does  not  give  any  information  as  to  the 
Priorities  of  the  several  Creditors.  It  s  ates  the  Trusts 
of  the  Release  in  a  vague  and  general  manner,  and 
brings  forward  no  new  fact  whatever :  and  Pleas  have 
been  frequently  over-ruled  on  that  ground.  Billing  v. 
if),  Steffy.  Andrews  (g). 

The  Vice-Chancellor  : 

The  Bill  sets  forth  the  Decree  in  Mr.  Wain's  Suit ; 
and  it  represents  that  the  Plaintiff,  Mr.  JVewton,  was 
desirous  of  going  in  before  the  Mastery  under  the  Decree 
in  that  Suit;  but  that  some  of  the  Parties  refused  to  allow 
him  to  have  the  Benefit  of  that  Decree.   Then  he  files 
his  Bill  praying  to  have  his  Priority  ascertained.  The 
Bill  alleges  that  the  Release  was  executed  by  Thirty  Cre- 
ditors of  Lord  Egmonty  as  Parties  thereto  of  the  Second 
Part,  and,  amongst  them,  by  the  Defendants  Wain  and 
Forsyth,  and  that  such  Creditors  are  too  numerous  to 
be  all  made  Parties  to  the  Suit,  and  that  the  Plaintiff 
is  ignorant  of  the  Priorities  and  Interests  of  the  Parties 
to  the  Release  of  the  Second  Part,  and  of  their  Resi- 
dences, and  whether  they  are  living  or  dead,  save  as  to 
the  two  last-named  Defendants,  and  that  the  Plaintiff 
is  altogether  ignorant,  save  as  aforesaid,  who  are  th6 

(/)  1  Madd.  230.  (g)  2  Madd.  6, 
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Persons  entitled  to  the  Benefit  of  the  Trusts  of  the  Re- 
lease. This  allegation  was  introduced  into  the  Bill, 
after  the  Demurrer  ore  tenus  for  want  of  Parties,  had  been 
allowed.  So  that,  prima  facie,  the  Plaintiff,  by  his 
Amendment,  admits  that  those  Persons  ought  to  have 
been  made  Parties,  unless  a  sufficient  reason  is  assigned 
for  not  making  them  Parties.  To  this  Bill  Mr.  Teed 
has  put  in  a  Plea,  which  obviates  the  reason,  by  giving 
the  Names  and  Residences  of  Twenty-six  Parties,  with 
the  exception  of  Two,  namely,  the  Bishop  of  Sodor  and 
Man,  and  W.  Mills  Pulley.  With  respect  to  the  Bishop 
of  Sodor  and  Man,  it  was  not  necessary  to  name  his 
Residence :  and,  some  of  the  Parties  being  sufficiently 
described  to  enable  the  Plaintiff  to  amend  his  Bill,  it  is 
immaterial  that  the  Residence  of  one  is  omitted* 

It  was  said,  by  the  Plaintiff's  Counsel,  that  the  De- 
bentures were  assignable ;  and  that  the  Plea  ought  to 
have  averred  that  they  remained  in  the  hands  of  the 
Persons  to  whom  they  were  originally  given :  but  I  do 
not  think  that  any  such  Averment  was  necessary ;  be- 
cause it  must  be  presumed  that  the  Debentures  remain 
with  the  original  holders  of  them,  until  the  contrary  is 
shown :  besides,  the  Plea  alleges  that  the  Parties  are, 
or  claim  to  be  interested  in  the  subject  matter  of  the 
Suit ;  and  that  allegation  is  a  sufficient  Answer  to  this 
second  objection. 

It  was  then  said  that  the  Plea  does  not  aver  that  no 
Persons,  besides  those  mentioned  in  the  Plea,  have  an 
interest  in  the  subject  of  the  Suit.  But  it  was  not 
necessary  to  make  any  such  Averment.  It  was  quite 
sufficient  to  state  that  the  Twenty-six  Persons  are  inte- 
rested in  ihe  Suit. 
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Then  it  was  said  that  a  Plea  must  add  to  the  Contents 
of  the  Bill,  but  that  this  Plea  did  not  do  so,  nor  did  it  give 
any  information  as  to  the  Priorities  of  the  several  Cre- 
ditors. The  Plea,  however,  does  add  to  the  Contents  of 
the  Bill ;  and  it  could  give  no  information  as  to  the  Priori- 
ties, which  the  Bill  itself  seeks  to  have  ascertained 
and  declared  by  the  Court. 

The  last  and  most  important  objection  is  that  which  re- 
gards the  number  of  the  Persons,  who,  it  is  stated,  ought 
to  be  made  Parties  to  the  Suit.    I  accede  to  the  Rule 
laid  down  in  Adair  v.  The  New  River  Company.  That 
Rule,  however,  applies  only  to  Cases  where  there  is  one 
general  Right  in  all  the  Parties,  that  is,  where  the 
character  of  all  Parties,  so  far  as  the  Right  is  concerned, 
is  homogeneous :  as  in  Suits  to  establish  a  Modus,  or  a 
R^ht  of  Suit  to  a  Mill.    Notwithstanding  the  incon- 
tenience  arising  from  numerous  Parties,  there  ^ire  some 
Cases  in  which  they  cannot  be  dispensed  with.  Thus> 
if  a  Bill  is  filed  to  have  the  benefit  of  a  Charge  on  an 
Estate^  all  Persons  must  be  made  Parties  who  claim  an 
Interest  in  the  Charge.  In  this  Case,  where  the  question 
is  Priority  of  Charge,  the  very  nature  of  the  question 
makes  it  necessary  that  all  the  Creditors  should  be 
Parties;  it  implies  a  contest  with  every  other  Person 
daiming  an  Interest  in  the  Land.    The  circumstance  of 
the  Persons  named  in  the  Plea,  being  Judgment  Cre- 
ditors, does  not  remove  the  difficulty ;  for  there  may 
have  been  Releases,  Assignments,  want  of  Docketting, 
and  other  circumstances  affecting  each  Claim* 

1  am,  therefore,  of  opinion  that  all  the  Persons  named 
in  the  Plea,  are  necessary  Parties  to  the  Suit ;  and,  con- 
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i83f.  $equently,  the  Plea  must  be  allowed.  But  I  shall  give 
the  Plaintiff  leave  to  amend  his  Bill,  for  the  purpose 
of  making  them  Parties. 


Nkwton 
The  Earl 

OF  Eg  MONT. 


FOLEY  V.  PARRY. 

William  parry,  Esq.,  by  his  Will,  dated  the 
12th  of  June  1812,  devised  his  capital  Messuage  or 
Mansion-house,  called  the  Ware,  situated  in  the  Parish 
of  Kenchester,  in  the  County  of  Hereford,  and  all  other 
his  Real  Estates,  situate  in,  or  adjoining  to  the  Parish 
of  Kenchester,  unto  Edwin  Sandys  Lechmere  and  Bigoe 
Charles  Williams,  and  their  Heirs,  to  the  use  of  his 
Wife,  the  Defendant  Jane  Parry,  for  her  life,  with 
Remainder  to  his  Great-nephew,  the  Plaintiff,  Son  of 
his  late  Nephew,  William  Foley,  for  his  life,  with  Re- 
mainders to  the  Sons  and  Daughters  of  the  Plaintiff, 
successively,  in  Tail,  with  Remainder  to  Thomas  Mell 
And  the  Testator  bequeathed  all  his  Plate, 
Linen,  China,  Books,  Household  Goods,  Fumitore, 
Farming  Stock  and  other  Effects  whatsoever,  which,  at 
his  death,  should  be  in  and  about  his  Mansion-house, 
should  super-     (except  Money  and  Securities  for  Money)  to  his  Wife, 

intend  Mid  ^e  fo^  her  own  absolute  Use  and  Benefit ;  and,  after  givinsr 
care  of  his  Edu-  ,  ,  ^      .  •     ,  ,/  ,    ^    .  7^ 

vanous  Legacies  and  Annuities^  he  gave  all  the  Residue 

of  his  Real  and  Personal  Estate  to  his  Wife,  and  Bigoe 

Charles  Williams,  absolutely,  upon  Trust,  to  sell  the 


1832: 
14th  January. 

IVUL 
Construction. 
Trust. 

Testator  gave 
his  Real  and 
Personal 
Estates  to  his 
Wife,  for  life, 
Remainder  to 
his  Great-ne- 
phew, F.  W. 
Son  of  his  late 
Nephew,  and 
expressed  it  to 
be  his  particular 
wish  and  re- 
quest that  his 
Wife,  together 

with  F.  \v:% 

Grandfather, 


cation,  so  as  to 
fit  him  for  any 
respectable 
Profession  or 
Employment : 

Held,  that  F,  W*  was  entitled  to  be  maintained  and  Educated, 
during  his  Minority,  in  the  manner  described,  out  of  the 
Income  of  the  Testator  s  Estates. 
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same,  and  to  stand  possessed  of  the  produce  thereof,  1832. 
in  Trust,  thereout,  to  pay  his  Funeral  and  Testamentary 
Expenses,  Debts  and  Legacies,  and  to  invest  the  Re- 
sidue on  Real  or  Government  Securities,  and  to  stand  Parry 
possessed  of  such  Securities,  in  Trust  to  pay  the  An- 
nuities given  by  his  Will,  and,  subject  thereto,  in  Trust 
to  pay  the  Dividends  and  Interest  thereof  to  his  Wife, 
for  her  life,  and,  after  her  decease,  in  Trust  for  the 
Plaintiff,  his  Executors,  Administrators,  and  Assigns, 
and  to  assign  and  transfer  the  Capital  thereof,  accord- 
ingly, on  his  attaining  the  age  of  21  years.  The  Testator 
then  expressed  himself  as  follows :     Itis  my  particular 
wish  and  request  that  my  dear  Wife  and  Walter  Williams, 
Esq.y  the  Grandfather  of  the  said  Walter  William  Foley 
(the  Plaintiff)  vAU  superintend  and  take  care  of  his 
JEkbicatioHy  so  as  to  fit  him  for  any  respectable  Profes- 
siom  or  Employment.*'    And  the  Testator  appointed  his 
Wife  and  Bigoe  Chas.  Williams  Executrix  and  Executor 
of  his  Will. 


The  Testator  died  in  November  1813,  leaving  the 
Plaintiff  and  Thomas  Mell  his  Co-heirs  at  Law. 


The  Bill  stated  that  the  Testator,  in  his  lifetime, 
placed  the  Plaintiff  at  School,  and  paid  the  Expenses  of 
Us  Education  and  Maintenance,  and  continued  to  main- 
tain and  support  him  until  his  death,  and  that,  but  for 
«ich  support,  the  Plaintiff  could  not  have  been  educated 
tod  maintained  so  as  to  fit  him  for  any  respectable  Pro- 
fession or  Employment,  the  Plaintiff's  Mother  being 
a  Widow,  and  living  abroad,  and  being  wholly  unable 
to  contribute  to  his  support:  That  Jane  Parry ,  the 
Testator's  >Vidow,  never  superintended  or  took  care  of 
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the  Plaintiff's  Education,  or  supplied  him  with  Neces- 
saries, and  that,  after  the  Testator's  death,  he  was  com- 
pelled to  procure  himself  to  be  educated  and  maintained, 
and  fitted  for  a  respectable  Profession,  by  pledging  his 
own  responsibility:  that,  in  April  1826,  the  Plaintiff 
attained  21 :  that  he  was  liable  for  the  Food,  Clothing 
and  other  Necessaries  supplied  to  him  during  his  mi- 
nority, and  had  also  incurred  Uabilities  for  putting  him- 
self out  as  an  articled  Clerk  to  an  Attorney  during  his 
minority,  so  as  to  fit  him  for  the  profession  of  a  Solicitor, 
and  had  also  incurred  liabilities  for  his  necessary  suste- 
nance and  support,  since  he  attained  21 :  that  Mrs. 
Parry  had  refused  to  pay  him  a  sufficient  sum  of 
Money  to  enable  him  to  pay  off  the  Debts  and  Liabilities 
so  incurred  by  him,  and  to  reimburse  him  the  Expenses 
necessarily  incurred  in  his  Maintenance  and  Education. 
The  Bill  charged  that  the  aforesaid  request  in  the  Will, 
was  inte*nded  to  be  and  was  obligatory  on  Mrs.  Parry, 
and  that,  according  to  the  plain  intent  of  the  Will,  the 
Testator's  Real  and  Personal  Estates  were  devised  and 
bequeathed  to  Mrs.  Parry  for  her  life,  in  the  trust  and 
confidence  that  she  would  sustain  the  Expense  of  edu- 
cating the  Plaintiff  and  qualifying  him  for  a  respectable 
Profession,  more  especially  as  the  Testator  wholly  sup- 
ported him  down  to  the  time  of  his  death,  and  that  the 
Plaintiff  had  no  Property  out  of  which  he  could  have 
been  educated  and  supported  as  contemplated  by  the 
Will :  and  that  the  Plaintiff  had  been  compelled,  in 
order  to  dischai^e  the  Liabilities  which  he  had  incurred, 
to  sell  two  Third  Parts  of  his  Share  and  Interest  in  the 
Sum  of  8,733  Z.  8  5.  7  d.  Tliree  per  Cent.  Consols,  part 
of  the  Trust  Funds  belonging  to  the  Testator's  Estate, 
to  the  Defend^ts  Belly  Chapman  and  Wray. 
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The  Bill  prayed  that  the  Will  might  be  established, 
and  the  Trusts  performed^  and  that  the  usual  Accounts 
might  be  taken  of  the  Testator's  Real  and  Personal 
Estates,  and  that  it  might  be  declared  that,  according 
to  the  true  construction  of  the  Will,  the  Plaintiff  ought 
to  haye  been  maintained  and  educated,  so  as  to  fit  him 
for  a  respectable  Profession,  out  of  the  annual  Income 
of  the  Testator's  Estate,  or,  at  least,  out  of  the  Capital 
of  his  Residuary  Estate  so  devised  and  bequeathed  as 
aforesaid  :  and  that  it  might  be  referred,  to  one  of  the 
Masters  of  the  Court,  to  take  an  account  of  the  Ex- 
penses so  incurred  as  aforesaid  in  the  Maintenance  and 
Education  of  the  Plaintiff  and  the  fitting  him  for  the 
profession  of  a  Solicitor:  and,  in  case  the  Court  should 
be  of  opinion  that  the  same  ought  to  have  been  found 
and  paidy  by  Mrs.  Parry,  out  of  the  Rents  and  amiual 
Proceeds  of  the  Trust  Property,  then  that  she  might  be 
ordered  to  pay,  to  the  Plaintiff,  what  the  Master  should 
report  to  be  due :  and,  in  case  the  Court  should  be  of 
opinion  that  the  same  ought  to  have  been  paid  out  of 
the  Capital  of  the  Residuary  Trust  Property,  then  that 
a  8u£Bcient  part  of  such  Trust  Property  might  be  applied 
for  that  purpose :  and  that  it  might  be  referred,  to  the 
Mastery  to  approve  of  a  proper  Sum  to  be  allowed  and 
paid,  for  the  future  maintenance  of  the  Plaintiff,  out  of 
the  Income  or  Capital  of  the  Trust  Funds. 

Mrs.  Parry y  by  her  Answer,  said  that,  in  1810,  the 
Testator,  yrith  the  concurrence  of  the  Plaintiff's  Grand- 
bther,  (the  Plaintiff's  Father  having  then  lately  left  this 
Country  for  iTidia,)  placed  the  Plaintiff  at  School,  and 
paid  for  his  Education,  up  to  Midsummer  1813,  out  of 
190  L,  which  was  left  with  the  Testator,  by  the  Plain- 
tiff's Father  for  that  purpose^  save  that  13/.  7  5.,  for  one 
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Moiety  of  the  Plaintiff's  School  Bill  for  the  half  year 
ending  at  Midsummer  1813,  and  2/.  Ss.  for  his 
Clothes,  were  paid,  by  the  Testator,  out  of  his  own 
Pocket ;  and,  save  as  before  mentioned,  she  denied  that 
the  Testator  placed  the  Plaintiff  at  School,  and  paid  for 
his  Education,  or  maintained  and  supported  him:  she 
admitted  that  she  and  the  Plaintiff's  Grand&ther  paid, 
equally  between  them,  the  Plaintiff s  School  Bill  from 
Midsummer  to  Christmas  1813:  the  Defendant  further 
said  that  the  Balance  of  the  190/.  remaining  in  the 
Testator's  hands  at  his  death  (which  amounted  to  80L 
only),  was  accounted  for  and  paid,  to  Walter  Wil* 
UamSy  who  was  the  Executor  of  the  Plaintiff's  Father, 
by  the  Testator's  Executors. 

It  appeared,  by  the  Evidence  of  two  Schoolmasters  at 
whose  Schools  the  Plaintiff  had  been  successively 
placed,  by  the  Testator,  between  Midsununer  1810  and 
Midsunmier  1813,  that  the  Testator  had,  during  that 
time,  paid  for  the  Plaintiffs  Board  and  Education* 
On  the  other  hand.  Evidence  was  adduced,  on  behalf  of 
Mrs.  Parry y  to  prove  that  such  payment  was  made  as 
alleged  in  her  Answer. 

Sir  E.  Sugden  and  Mr.  Spence,  for  the  Plaintiff : 

The  question  is,  whether,  in  consequence  of  the  Re- 
quest contained  in  the  Will,  Mrs.  Parry  became  liable 
to  provide  for  the  Maintenance  and  Education  of  the 
Plaintiff,  so  as  to  fit  him  for  a  respectable  Profession  or 
EmjJoyment.  With  a  view  to  the  decision  of  that 
question,  the  Court  has  a  right  to  look  at  the  Evidence, 
in  order  that  it  may  know  all  the  facts  which  the  Tes- 
tator, himself,  was  in  possession  of.  There  can  be  no 
doubt  as  tathe  intention;  t^he  only  question  is  whether 
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the  words  used  by  the  Testator,  are  sufficient  to  enable 
the  Court  to  give  effect  to  it.  The  Testator  had  placed 
himself  in  loco  Parentis  to  the  Plaintiff.  The  Testator^ 
in  making  the  Request,  joined  the  Grandfather  with  his 
Wife,  because  the  latter  might  die  during  the  Plaintiff's 
minority,  and  then  the  Grandfather  would  be  enabled 
to  provide  for  the  Plaintiff's  Maintenance  and  Education^ 
out  of  the  Testator's  Property.  There  is  but  one  direc- 
tion :  and,  as  that  was  to  be  fulfilled  out  of  the  Testator's 
Estate  after  the  death  of  the  Wife,  there  must  have 
been  the  same  intention  during  the  life  of  the  Wife. 
It  was  impossible  for  Mrs.  Parry  to  superintend  and 
take  care  of  the  Plaintiff's  Education,  unless  the  Funds 
were  supplied  by  her  out  of  the  Testator's  Property; 
and,  by  paying  a  Moiety  of  the  Charge  for  the  Plaintiff's 
Board  and  Education  from  Midsummer  to  Christmas 
1813,  she  acknowledged  her  liability  immediately  after 
the  Testator's'death. 

Mr.  Knight  and  Mr.  Duckworth  for  the  Defendant 
Mrs.  Parry. 

The  Request  in  the  Will  is  addressed  as  strongly  to 
the  Grandfather  as  it  is  to  the  Wife.    The  former  took 
nothing  under  the  Will ;  and,  consequently,  no  Funds 
were  provided  out  of  which  he  was  to  pay  for  the  Main- 
tenance and  Education  of  the  Plaintiff.   The  evidence 
shows  that  the  Father  had  left  a  sum  of  Money  in  the 
hands  of  the  Testator,  to  provide  for  the  Plaintiffs 
EducatioOy  and  that  payments  were  made,  by  the  Tes- 
tator, for  that  purpose,  out  of  that  Fund;  and  that,  after 
the  Testator's  death,  an  account  was  settled,  and  the 
Balance  was  paid  over,  to  Mr.  Williams,  who  was  the 
Bxecator  of  the  PlaintifTs  Father,  by  the  Testator's 
Executors.    It  is  plain  therefore  that  the  Fund  which 
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had  been  provided  for  the  Plaintiff's  Education,  was 
not  exhausted  at  the  date  of  the  Testator's  Will,  as 
there  was  a  Balance  in  his  hands  at  his  death. 

Sir  jE.  Sugdeuy  in  reply : 

The  Evidence  for  the  Defendant  Mrs.  Parry ^  is  in 
our  favour.  At  the  date  of  the  Will,  the  Plaintiff's 
Father  was  dead,  and  the  Testator  knew  it;  for  he 
speaks  of  him  as  his  late  Nephew.  The  Testator  also 
knew  that  all  that  the  Plaintiff  had  left  to  fit  him  for  a 
respectable  Profession  or  Employment,  was  the  small 
Sum  of  80/.;  and  the  Plaintiff's  Minority  lasted  till 
April  1826.  If  Mr.  Williams  had  been  a  Legatee,  there 
would  have  been  more  difficulty  in  the  Case,  as  the 
Court  would  not  have  known  how  to  apportion  the 
Charge  between  him  and  the  Testator's  Widow. 

Mr.  Garratt  appeared  for  the  other  Defendants. 

The  Vice-Chancellor  : 

I  doubt  whether  I  am  at  liberty  to  look  at  the  Evi- 
dence in  this  Case.  The  question  must,  I  think,  be 
decided  upon  the  words  of  the  Will  alone.  It  appears 
that  the  Testator,  at  the  time  when  he  made  his  Will, 
knew  that  the  Plaintiff's  Father  was  dead ;  for  he  men- 
tions him  as  the  Son  of  his  late  Nephew.  The  Testator 
then  made  his  Will,  by  which  he  gave?  his  Mansion- 
house  and  Estate  in  the  Parish  of  Kenchester,  to  the 
Defendant,  Mrs.  Parry,  for  her  life,  with  Remainder  to 
the  Plaintiff,  for  his  life,  with  Remainders  to  the  Plain- 
tiff^s  Sons  and  Daughters,  in  Tail,  with  Remainder 
over.  He  them  bequeathed  his  Plate,  Household  Groods 
and  Furniture,  and  other  Effects  in  his  Mansion-house, 
to  his  Wife,  absolutely :  and  he  also  gave  to  her  and 
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to  C.  Bigoe  Williams^  the  residue  of  his  Real  and  Per- 
sonal Estate,  in  Trust  to  sell,  and,  after  paying  his 
Funeral  and  Testamentary  Expenses,  Debts  and  Lega- 
cies, in  Trust  for  Mrs.  Parry  for  her  life,  and,  after  her 
decease,  in  Trust  for  the  Plaintiff,  and  to  be  paid  and 
assigned  to  him  on  his  attaining  Twenty-one :  and  then 
the  Testator  uses  these  words :  "  It  is  my  particular  Wish 
and  Request  that  my  dear  Wife,  and  Walter  Williams, 
Esq.,  the  Ghrandfather  of  the  said  Walter  William  Foley* 
will  superintend  and  take  care  of  his  Education,  so  as  to 
fit  him  for  any  respectable  Profession  or  Employment." 
If  the  Testator  had  said :  "  I  direct  that  my  Great- 
nephew  shall  be  educated  so  as  to  fit  him  for  any  re- 
spectable Profession  or  Employment:*'  that  direction 
would  have  been  taken  to  be  a  Gift,  to  his  Great-nephew, 
of  the  Funds  necessary  for  his  Education,  just  as  much 
as  if  the  Testator  had  said,  in  more  extended  phraseo* 
logy,  that  it  was  his  Wish  that  his  Great-nephew  should 
be  educated  so  as  to  fit  him  for  any  respectable  Profes- 
sion or  Employment,  and  that  the  Expenses  of  his 
Education  should  be  paid  out  of  his  Estate.    Here  the 
Testator  has  joined  the  Request  that  his  Great-nephew 
should  be  educated,  with  the  Request  that  Mrs.  Parry 
and  Mr.  WilUams  should  superintend  his  Education. 
For  it  is  manifest  that  what  the  Testator  requires,  is  the 
Education  of  his  Grreat- nephew,  as  well  as  the  Super- 
intendence of  his  Widow  and  Mr.  Williams.   Words  of 
Request,  are  as  much  words  of  Legation,  as  a  direct  Gift ; 
and  there  are  several  Cases  which  decide  that  terms  of 
Bequest,  do  amount  to  a  Gift  to  the  Person  in  whose 
6tTour  the  Request  is  made.   And  I  am  of  opinion  that 
the  Request  contained  in  this  Will,  is  a  Gift,  to  the 
PUntiff,  of  the  Expenses  of  his  Education :  and  Educa- 
tion mast  include  Maintenance. 
Vol.  V.  L 
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Declare  that,  according  to  the  true  constructioii  of 
the  Will,  the  Plaintiff  was  entitled  to  be  maintained  and 
educated,  from  the  decease  of  the  Testator,  up  to  the 
time  when  he  attained  TweQt3fH>ne,  in  such  a  manner  as 
to  fit  him  for  any  respectable  Profession  or  Employ- 
ment, out  of  the  Rents,  Profits  and  Annual  Income,  of 
the  Testator's  Real  and  Personal  Estates,  which  accrued 
after  his  death,  regard  being  had  to  the  Fortune  given 
to  him  by  the  Will,  and  which  he  is  entitled  to,  ez«-^ 
pectant  on  the  death  of  Mrs.  Parry.  Refer  it,  to  the 
Master,  to  inquire  what  Sums  have  been  properly  ex- 
pended and  incurred,  since  the  Testator's  decease,  by  or 
for  the  Plaintiff,  in  such  Maint^iance  and  Education, 
and  in  fitting  him  for  the  Profession  of  a  Solicitor, 
regard  being  had  to  the  Fortune  given  to  him  as  afore* 
said^  and,  in  making  such  inquiry  Mrs.  Parry  is  to  be 
allowed  the  Sum  of  80  /•  paid,  by  her,  to  the  Plaintiff's 
Grandfather,  on  the  28th  of  May  1814*. 

^  Affirmed,  by  the  Lord  ChanceUor^  on  the  35th  of  Movem* 
ber  1833.  The  Judgment  proceeded  upon  the  Clause  c«iii- 
taining  the  Request,  taken  in  connection  with  the  general 
contents  of  the  Will :  and  his  Lordship  observed  that  the 
Testator  comprehended  the  Grandfather  in  the  Request,  with 
a  view  to  obtaining,  for  his  Widow,  the  assistance  of  thift 
Male  Relative  of  the  Plaintiff,  in  performing  those  offices, 
the  expense  of  which  the  Widow  was  to  d^ray  out  of  the 
Legacy  to  her.  See  Bemon  v,  WkUtam,  atUe,  p.  sa. 
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MANNERS  V.  BRYAN.  1833: 

19th  &c  21st 

T%  June. 
OY  the  Deeilee  in  this  Cau6e,  dated  the  3d  of  March    '  v  ' 

1990,  it  wad  referred  to  the  Master  to  inquire  whether  Practice, 

the  Defendant.  Bryan,  was,  at  the  date  of  the  Agree-  .  . 

°       In  computing 

ment  in  the  Pleadings  mentioned^  able  to  make  a  valid  the  eight  days 

Sale  of  the  Portion  of  the  Fund  coming  to  him  in  right  within  which, 

of  his  Wife.    On  the  ISith  of  March  1832,  the  Master  J^own 

reported  in  the  negative :  and^  on  the  Idth^  it  was  confirmiDg  a 

ordered  that  the  Report  should  be  confirmed,  unless  the  j^j^^^^^ 

Defendant  should,  within  eight  days  afler  Notice  of  that  on  which  the 

Order,  show  good  cause  to  the  contrary.    On  the  14th,  Order  Nisi,  was 

the  Plaintirs  Solicitor  served  the  Defendant's  Clerk  ^oned  "bu^! 

in  Court  with  Notice  of  the  Order,  in  the  usual  manner,  if  the  eighth 

On  die  21si,  which  was  a  general  Fast^ay,  the  Offices       ^«  *  ^f^^ 

nay,  one  day 

were  closed.    On  the  2^d,  the  Order  Nisi  was  made  more  will  be 
absolute,  on  the  Registrar's  Certificate  of  no  cause  allowed.  But 
luKving  been  shown.    On  the  same  day,  the  Defendant,  the  «id^f^5ii^^ 
having  filed  Exceptions  to  the  Report,  obtained  an  Case. 
Order,  by  Petition  at  the  Rolls,  that  the  Exceptions 
be  set  down  for  Argulnent :  but  that  Order  was 
i0t  passed  and  entered  till  the  23d. 

A  Motion  was  now  made,  on  behalf  of  the  Defendant, 
toj^hargethe  Order  confirming  the  Report  absolutely, 
for  inregularity. 

Tbe  Motion  was  supported  by  an  Affidavit,  in  which 
it  was  stated  that  the  Order  for  setting  down  the  Ex^ 
ceptioDs,  was  passed  and  entered  on  the  22d  of  March. 

Mr.  Knight  and  Mr.  Kde,  in  support  of  the  Motion, 
said  that  the  21st  of  March,  having  been  a  holiday,  was 

L  2 
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1833. 

^  V  ' 

Manners 
Bryan. 


not  to  be  reckoned  as  one  of  the  eight  days  within  which 
the  Defendant  was  to  show  Cause  against  confirming 
the  Report  absolutely:  and  that  the  Order  for  setting 
down  the  Exceptions,  having  been  passed  and  entered 
on  the  22d  of  March,  the  Order  for  confirming  the  Re- 
port absolutely,  was  irregular.  Bullock     EdingUm  (a). 

Mr.  Pepys  and  Mr.  Ellison  opposed  the  Motion. 

The  Entering  Clerk's  Day-book  having  been  pro- 
duced in  Court,  it  appeared  that  the  Order  for  setting 
down  the  Exceptions,  was  not  brought  to  him  to  be 
passed  and  entered,  till  the  twenty-third  of  March. 

The  Vice  Chancellor  said  that,  as  the  Fast-day  was 
the  last  of  the  eight  days,  it  was  not  to  be  reckoned ; 
but,  if  it  had  been  one  of  the  intermediate  days,  it  ought 
to  have  been  counted :  diat  the  Registrar  had  informed 
him  that  it  was  the  Practice  to  reckon  the  day  on  which 
the  Notice  of  the  Order  for  confirming  the  Report  iVts^ 
was  served,  as  one  of  the  eight  days ;  and  that  he  should 
not  disturb  that  Practice :  but  that,  as  the  Decision  in 
Bullock  V.  JSdington,  afforded  a  ground  on  which  the 
Defendant  might  hope  to  succeed,  he  should  refuse  the. 
Motion  without  Costs  (i). 


<a)  Arrie^  vol.  i.  p.  481. 

{^b)  A  Motion  to  discharge 
the  above  Order  and  also  the 
Order  confirming  the  Report 
absolutely,  was  refiised,  by  the 
Lord  Chancdlor,  on  the  I4tli 
of  February  1833.  His  Lord- 
ship stated  that  the  Registrar 


had  informed  him  that  the 
time  for  showing  cause 
against  confirming  the  Report 
absolutely,  expired  on  the 
21st  of  Mardi,  though  it  was 
a  holiday,  but  that  no  Certifi- 
cate would  have  been  granted 
till  the  Morning  of  the.aad. 
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GILLIBRAND  v.  GOOLD  *  1833 : 

^  10th  December* 

Ji  Y  Indentures  of  Lease  and  Release,  bearing  date  the    '   ' 

10th  and  11th  days  of  August  1801,  executed  in  pur-  Portions. 
suance  of  Articles  made  on  the  Marriage  of  Thonuis  where,  under 
GiUibrand,  Esq.  and  Miss  Marcella  Goold  in  the  pre-  a  Settlement,  a 
ceding  month  of  March,  certain  Estates  (consisting  of  a        be  ndse/ 
Moiety  of  a  Manor,  and  the  Messuages,  Rents  and  out  of  Real 

Hereditaments  therein  described)  were  conveyed  to  the  Estates,  for  the 

.  ,  Portions  ot 

use  of  Thomas  Gillibrand,  for  life,  with  remainder,  younger  Chil- 

(subject  to  a  Limitation  to  Trustees  to  preserve  Contin-  dren,  and  some 

gent  Remainders,  and  to  a  Rent-charge  of  600    to  Mrs.  havelaecome"' 

GUUbrcmd,  during  her  life,  in  case  she  should  survive  payable,  the 

the  said  Thomas  Gillibrand)  to  S.  H.  Fazakerley  and  Court  will 

^  ^  n   t       i-rv/«  1  raise  the  whole 

G.  Goold  (of  whom  the  Defendant  Goold  was  the  sur-  vjun,  ^t  once, 

vivor)  for  600  years,  upon  the  Trusts  after-mentioned,  although  some 

with  remainder  to  the  first  and  other  sons  of  Mr.  and  ?^  ^^^S^^i!?"®" 

nave  not  ac- 

Mrs.  Gillibrand,  in  Tail  Male.  The  Trusts  of  the  Term  of  quired  vested 
500  years,  after  providing  for  better  securing  the  Rent-  Interests, 
charge  of  600  /.  out  of  the  Rents  or  by  Sale  or  Mort- 
gage, were  declared  as  follows :  "  And,  subject  to  the 
aforesaid  Trusts  and  without  prejudice  thereto,  upon  this 
farther  trust  and  confidence  that,  in  case  there  shall  be 
(me  or  more  Child  or  Children  of  the  said  Thomas  Gilli" 
hnmd  by  the  said  Marcella  Gillibrand  (other  than  and 
except  an  eldest  or  only  Son)  then  and  in  such  case,  they 
the  said  S.  H.  Fazakerley  and  G.  Goold,  or  the  Survivor 
oCthem,  or  the  Executors,  Administrators  or  Assigns  of 

*  Ex  Bilatione,  See  Faza'    brand  and  Fazakerley  are  mis- 
Ford,  ante,  vol.  iv.    spelled  in  that  Case. 
P*  390.  The  names  of  GUIp' 
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such  Survivor,  do  and  shall,  after  the  decease  of  the  said 
Thomas  Gillibrand,  (or  in  his  lifetime,  if  he  shall  so 
direct,  by  any  Deed  or  Instrument  in  writing,  signed  by 
him  in  the  presence  of  and  attested  by  two  or  more 
credible  Witnesses)  by  Mortgage,  Sale,  or  any  other 
disposition  of  the  said  Manor,  Capital  and  other  Mes- 
suages, Rent^  Hereditaments  and  Premises  comprised 
in  the  said  Term  of  600  years,  or  any  of  them,  or  any 
part  thereof,  for  all  or  any  part  of  the  same  Term,  or  by 
and  out  of  the  Rents,  Issues  and  Profits  thereof  respec- 
tively (but  subject  to  the  said  annual  Sum  or  yearly 
Rent-charge  of  500/.  and  the  Powers  and  Remedies 
hereinbefore  contained  for  compelling  payment  thereof) 
levy  and  raise,  for  the  Portion  or  Portions  of  all  and 
every  such  Child  or  Children  (other  than  and  except 
an  eldest  or  only  Son)  such  Sum  or  Sums  of  Money  as 
is  or  are  hereinafter  mentioned,  (that  is  to  say)  if  there 
shall  be  but  one  such  Child,  whether  a  Son  or  Daughter, 
the  Sum  of  6,000 1  of  like  lawful  Money,  for  the  Por- 
tion of  such  one  Child,  and,  if  there  shall  be  two  such 
Children  and  no  more,  be  the  same  Sons  or  Daughters, 
or  a  Son  and  a  Daughter,  then  the  Sum  of  8,000/.  of 
like  lawftil  Money,  for  the  Portions  of  such  two  chil- 
dren, and,  if  there  shall  be  three  or  more  such  younger 
Children,  be  the  same  Sons  or  Daughters,  or  be  there 
both  Sons  and  Daughters,  then  the  Sum  of  10,000  /.  of 
like  lawful  Money,  for  the  Portions  of  such  three  or 
more  Children;  the  said  several  Sums  of 6,000/.,  8,000/., 
or  10,000  /„  as  the  case  may  happen,  to  become  and  be 
an  Interest  vested  and  transmissible,  in  such  Child  or 
Children  respectively  who  shall  be  a  Son  or  Sons,  at 
his  or  their  respective  age  or  ages  of  21  yei^«,  and  in 
such  of  them  as  shall  be  a  Daughter  or  Daughters,  a^ 
her  or  their  respective       or  ages  of  21  years,  or  day 
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or  respectiye  days  of  Marriage^  which  shall  first  happen^ 
and  to  be  paid  to  him,  her  or  them  respectively,  on  or 
at  the  same  age,  day  or  time,  if  the  same  shall  happen 
after  the  decease  of  the  said  Thomas  CtiUihrandj  but,  if 
the  same  shall  happen  in  his  Ufetime,  then  immediately 
after  hit  decease/' 

llien  followed  Provisoes  of  Survivorship  and  Accruer 
in  case  any  Son  or  Sons  should  die  or  become  an  eldest 
Son,  under  21,  or  any  Daughter  or  Daughters  should 
die  under  21,  yrithout  having  been  married,  but  no  such 
one,  two,  three  or  more  Children  were  to  be  entitled  to 
more  than  the  Sums  above  mentioned. 

^  Provided  also,  and  it  is  hereby  further  agreed  and 
declared,  between  and  by  the  Parties  to  these  Presents, 
that  it  shall  and  may  be  lawful^  to  and  for  the  said  S.  H. 
FazakerUy  and  G.  Gooldf  and  the  Survivor  of  them,  and 
the  Executors,  Administrators  and  Assigns  of  such  Sur- 
fivor,  at  any  time  or  times  after  the  decease  of  the  said 
Tiamas  GiUibrand  (or  in  his  lifetime,  in  case  he  shall 
io  direct  by  any  Writing  or  Writings  under  his  hand) 
to  levy  and  raise,  by  the  ways  and  means  aforesaid 
(but  subject  and  without  prejudice  as  hereinbefore  is 
■Mentioned)  a  part  of  the  Portion  or  Portions  intended 
to  be  hereby  provided  for  such  younger  Sons  or  Daughters 
u  aforesaid,  not  exceeding,  in  the  whole,  for  any  one 
tach  Child,  one  Mcnety  or  equal  half  Part  or  Share 
of  his,  her  or  their  expectant  Portion,  and  to  pay  and 
ap{Ay,  the  Moiety  so  to  be  raised,  for  the  preferment 
ind  advancement  or  benefit  of  such  Child,  in  such 
nuauier  as  the  said  S.  H.  FoMherley  and  G.  Goold, 
or  the  Survivor  of  them,  or  Executors,  Administrators 
or  Assigns  of  such  Survivor,  shall,  in  their  or  his  discre- 
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^^33*       tion,  think  fit,  notwithstanding  the  Portion  or  Portions 
of  such  Child  or  Children  shall  not  then  have  become 
vested  or  payable :  and  upon  this  further  Trust,  that 
they  the  said  S.  H.  Fazakerley  and  G.  Goold,  and  the 
Survivor  of  them,  and  the  Executors,  Administratore 
and  Assigns  of  such  Survivor,  do  and  shall,  after  the 
decease  of  the  said  Thomas  CriUibrand  (but  nevertheless 
subject  and  without  prejudice  as  aforesaid)  by  and  out 
of  the  Annual  Rents,  Issues  and  Profits  of  the  Moiety 
of  the  said  Manor,  Rents,  Hereditaments  and  Premises 
comprised  in  the  said  Term  of  600  years,  or  any  Part 
or  Parts  thereof,  levy  and  raise,  for  the  Maintenance  and 
Education  of  the  Child  and  Children,  for  the  time 
being,  of  the  said  Thomas  Gillibrand  by  the  said  Mar" 
cella  GiUihtandy  for  whom  a  Portion  or  Portions  is  or  are 
intended  to  be  hereby  provided  as  aforesaid,  in  themeaa 
time  and  until  his,  her .  or  their  Portion  or  respective 
Portions  shall  become  payable,  such  yeaiiy  Sum  or 
Sums  of  Money  as  the  said  Thomas  GiUibrand,  at  any 
time  during  his  life,  by  any  Writing  with  or  without 
Power  of  Revocation,  to  be  sealed  and  delivered  by  him 
-in  the  presence  of  and  attested  by  two  or  more  credible 
Witnesses,  or  by  his  last  Will  and  Testament  in  writing, 
to  be  signed  by  him  in  the  presence  of  and  attested  by 
three  or  more  credible  Witnesses,  shall  direct  or  appoint, 
not  exceeding  what  the  Interest  of  the  Portion  or  Por- 
tions intended  to  be  hereby  provided  for  such  Child  or 
Children  respectively,  would  amount  to,  at  the  rate  of 
4l.  for  every  100/.  by  the  year,  were  he,  she  or  they 
then  entitled  thereto,  and,  in  default  of  such  directicm 
or  appointment,  then  such  yearly  Sum  or  Sums  of  Money, 
not  exceeding  the  amount  of  such  Interest  as  aforesaid, 
as  the  said  S,  if.  Fazakerley  and.  G.  Goold,  or  the 
Survivor  of  them,  or  the  Executors,  Administrators  or 
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Assigns  of  such  Survivor^  shall  think  fit,  the  said  yearly  1833. 

Sum  or  Sums  of  Money  for  Maintenance,  to  be  free 

and  clear  of  and  from  all  deductions  for  Taxes  or  ^'^''^^^'^^^ 

otherwise,  and  to  be  raised  and  paid  by  four  equal  Qoold 

Quarterly  Payments,  on  or  at  the  four  Feasts,  or  days  of 

payment  hereinbefore  mentioned,  and  the  first  of  the 

same  Quarterly  Payments  to  be  made  on  such  of  the 

said  days  as  shall  happen  next  after  the  decease  of  the 

said  Thomas  GiUibrand." 

It  was  then  provided  that  the  Trustees  should  not 
mortgage  any  part  of  the  Premises,  until  some  one  of 
the  said  Portions  should  become  payable,  and  that  the 
Rents,  or  so  much  as  should  remain  after  Payment  of 
the  said  annual  Sums  for  Maintenance,  should,  until 
some  one  of  such  Portions  should  become  payable,  be 
received  by  the  Person  or  Persons  entitled  in  Remainder, 
expectant  on  the  Term.  There  was  then  a  Proviso 
declaring  that  any  Sum  advanced,  by  Thos.  Gillibrand, 
to  any  of  his  younger  Children,  should  go  in  or  towards 
satisfaction  of  his  or  her  Portion,  unless  he  should  de- 
clare the  contrary ;  and,  lastly,  a  Proviso  for  cesser  of 
the  Term. 

In  December  1828,  Mr.  GiUihrand  died,  leaving  eight 
Children  surviving  him.  The  Defendant  Fazakerley,  who 
hid  assumed  that  name,  was  the  second  Son  of  the  Mar- 
nage,but  he  had  then  become  the  eldest  Son  and  Tenant 
in  Tail  Male  in  possession  under  the  Settlement.  The 
Pluntiffs  were  the  other  Sons  and  Daughters :  four  of 
them  had  attained  21,  and  three  were  under  that  age. 
The  object  of  the  Bill  was  to  have  their  Portions  raised^ 


Sir  E.  Sugden  and  Mr.  Parry ^  for  the  Plaintiffs,  sub- 
nutted  that  the  whole  10,000/.  oiight  now  to  be  raised. 
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1833.  Mr.  Walker,  for  the  Defendant  FazakerJey : 

iLLiBRAKD  Client  is  willing  to  pay  the  whole  Sum,  if  he  can 

safely  do  so ;  but  I  submit  that  only  the  Shares  of  the 

GooLD.  Childr^  who  have  attained  21,  can  be  raised.  It  is  a 
question  in  which  almost  every  landed  Proprietor  in  the 
kingdom,  as  well  as  youi^er  Childr«i  whose  Portioiis 
are  charged  on  Lands,  are  interested.  The  object,  in 
all  these  Cases,  is  that  the  Children  shall  have  the 
Security  of  the  Estate.  The  Case  of  Wynter  v.  Bold(a) 
is  an  Authority  that  the  whole  need  not  be  raised  at 
once :  and  Dickinson  v.  Dickinson  (6),  is  an  Authority 
that,  where  there  is  no  direction  to  appropriate  the 
Money,  it  cannot  be  raised  before  it  is  payable,  and 
that  the  Land  is  not  discharged  even  by  an  Investment 
under  a  Decree. 


[The  Vice-Chancellor : — Suppose  there  are  ten  younger 
Children,  are  there  to  be  ten  Mortgages  ?] 

Mr.  Walker : — No  one  can  deny  the  weight  of  that 
objection  to  the  construction  contended  for,  but  the 
Answer  to  it  is  that,  if  such  were  the  true  construction 
of  the  Settlement,  it  is  immaterial,  and  the  inconvenience 
is  trifling,  when  it  is  considered  that  the  Remainder-man 
can  always  relieve  himself  by  payment  If  10,000  L 
can  be  raised  now,  the  same  Sum  might,  and,  if  the  true 
construction  is  that  one  Mortgage  only  is  to  be  made, 
must  have  been  raised,  had  one  Child  required  it  on 
attaining  21.  Are  the  other  six  to  be  subject  to  the 
fluctuation  in  the  Value  of  the  Securities,  and  to  the 
danger  from  insolvency  of  Trustees,  and  other  causes  of 
losing  their  Property  ?    If  more  than  one  Mortgage  is 


(a)  1  Sim.  Sc  Stu.  507.       (^)  3  Bro.  C.  C  19. 
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authorized  to  be  made,  why  are  the  thiee  Children  now 
under  age,  to  be  subjected  to  these  chances,  and  to  be 
deprived  of  the  Security  of  this  ample  Estate,  and  to 
take  a  less  rate  of  Interest  than  they  are  now  receiving  ? 
Besides,  it  will  violate  another  principle,  namely,  that 
Portions  are  not  to  be  raised  out  of  Real  Estates,  unless 
they  become  payable.  Suppose  one  Child  had  attained 
21  and  required  its  Portion,  and  the  other  Children  had 
died  without  becoming  entitled,  10,000/.  would  have 
been  raised,  although  6,000/.  only  would  have  been 
wanted  and  the  4,000  /.  might  have  been  left ;  and,  if 
0,000/.  had  been  raised,  how  is  that  Sum  and  what 
remains  to  be  raised,  to  be  divided  amongst  the  Children 
as  they  become  entitled;  and,  if  the  Sum  raised  is 
improperly  spent,  how  is  the  loss  to  be  borne  ?  In  this 
Case,  the  Estate  is  the  Security  contemplated  until 
Payments  There  is  no  Power  to  the  Trustees  to  give 
Receipts,  and  no  direction  to  appropriate  the  Money. 
The  Advancement  Clause,  as  well  as  other  Clauses,  con- 
template that  part  only  may  be  raised  at  one  time. 
The  Maintenance  Clause  directs  a  Portion  of  the  Rents 
to  be  applied  in  Maintenance,  until  the  Portions  become 
payable.  The  succeeding  Clause,  that  no  Mortgage  is 
to  be  made  until  some  one  of  the  Portions  becomes  pay- 
able, does  not  afford  any  inference  that  one  Mortgage 
only  is  to  be  made.  It  was  intended  to  guard  against 
lay  Sum  being  raised  out  of  the  Term,  while  it  was  in 
Reveision  or  Remainder. 

The  Vice-chancellor  : 
The  whole  10,000/.,  as  I  understand,  has  become 
raisable.    In  this  Settlement  there  is  a  Clause  that  no 
Mortgage  is  to  be  made  until  some  one  of  the  Portions 
shall  become  payable.   The  whole  10,000 /»  must  there- 
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1833. 

CiLLIBRAND 
GOOLD. 


fore  be  raised  at  once.  It  is  said  that  some  of  the  Sharer 
may  become  diminished  in  Amount :  the  Answer  to  that 
is  that  the  Court  considers  the  Investment  in  the  Three 
per  Cent  Consols,  as  equivalent  to  Payment  If  there 
is  any  rise  in  the  Funds,  the  Children  under  age  will 
have  the  benefit  of  it. 


5th  December. 

1834s 
11  til  January. 

Arbitration. 

AxoartL 
Jurisdiction. 


NICHOLS  V.  ROE. 

The  Defendant  had  occupied  a  Farm,  as  Tenant  to' 
the  Plaintiff,  from  Michaelmas  1823  to  Michaelmas 
1832 ;  and  being,  on  the  llth  of  September  in  that  year, 
indebted  to  the  Plaintiff,  in  610  /.  for  Rent  of  the  Farm, 
he,  for  securing  such  Debt,  assigned,  to  the  Plaintiff, 
Where  it  is  one  his  Household  Furniture,  Stock,  Crops  and  other 
of  the  Terms  of  Effects  on  the  Farm.  The  Plaintiff  afterwards  sold  the 
to  re^^fl^tes  Articles  so  assigned  to  him,  and  applied  the  Proceeds, 
to  Arbitration,  which,  it  was  alleged,  were  more  than  sufficient  to  pay 
that  the  sub-     ^j^^  jy^^^^  ^  j^jg  Disputes  and  differences 

mission  maybe  ,     .        .       ,  ,    ^    .  1       ,  * 

made  a  Rule  of  having  arisen,  between  the  Parties,  as  to  the  value  of 

a  Court  of  Law,  the  Articles  sold,  and  also  as  to  the  management  and- 
on    e  app  ica-  ^^^pi^tiQ^         Farm  during  the  Defendant's  tenancy. 


tion  of  eiUier 
Party,  but  that 
has  not  been 
done :  Held,  on 
Demurrer,  that 
this  Court  has 
jurisdiction  to 
relieve  against 

the  Award.  And  the  Court  having  once  exercised  its  jurisdic- 
tion over  the  Award,  will  retain  it,  although,  on  the  coming  in  of 
the  Answer,  it  appears  that  the  submission  had  then  been  made 
a  Rule  of  a  Court  of  Law,  by  the  Defendant. 


by  Articles  of  Agreement  dated  the  12th  of  August 
1833,  the  Parties  agreed  to  refer  such  Disputes  and 
Differences,  and  all  other  Controversies  then  existing 
between  them,  to  the  determination  of  two  Persona 


Nichols 
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tberein  named,  provided  they  made  their  Award  within  1833. 
a  month  from  the  date  of  the  Articles  of  Agreement ; 
and,  in  case  the  Arbitrators  should  not  agree  upon  their 
Award,  within  that  time,  then  to  the  determination  of 
an  Umpire  to  be  appointed  by  them,  provided  he  should 
make  his  Award,  in  writing,  under  his  Hand  and  Seal, 
within  a  month  from  the  time  of  the  reference  to  him : 
and  it  was  further  agreed  that  no  Action,  Suit,  or  pro- 
ceeding at  Law,  or  in  Equity,  should  be  commenced  or 
prosecuted,  by  either  of  the  Parties  to  the  Agreement, 
against  the  other  of  them,  in  relation  to  the  Matters  and 
Things  aforesaid,  or  any  of  them,  until  the  Award  or 
Umpirage  should  have  been  made  and  delivered,  or  the 
Arbitrators,  or  their  Umpire  should  have  declined  or 
neglected  to  make  their,  or  his.  Award  or  Umpirage 
within  the  respective  times  thereby  limited  for  that 
purpose.  And  it  was  further  agreed  that  the  said 
refi»rence  or  submission,  should  or  might  be  made  a 
Rule  of  the  Court  of  King's  Bench,  on  the  application 
of  either  of  the  Parties  thereto,  and  that  no  Action  or 
Suit  at  Law  or  in  Equity,  should  be  commenced  or 
prosecuted  against  the  Arbitrators  or  Umpire,  concern- 
ing their  or  his  Award  or  determination,  after  the  same 
should  have  been  so  made  as  aforesaid,  nor  to  impeach 
the  said  Award  or  Umpirage,  unless  some  collusion  or 
other  Fraud  should  be  discovered  therein.  And  each 
the  Parties  bound  himself  to  the  other,  in  600  /«,  for 
the  due  pferformance  of  the  Award  or  Umpirage  on  his 
part:'  and  it  was  further  agreed  that  all  Fees  and 
Monies  which  the  Arbitrators  or  Umpire  should  think 
proper  to  give,  to  any  Counsel  or  others,  for  advice  or 
otherwise,  rdative  to  the  Premises,  and  all  other  rea- 
sonable Expenses  attending  the  Award  or  Umpirage, 
and  also  the  Costs  of  preparing  the  Articles  of  Agree- 
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ment,  and  of  all  Matters  and  Things  in  relation  to  the 
reference,  should  abide  the  event  of  the  Award,  and  be 
borne  and  paid,  by  the  Party  or  Parties,  and  at  such 
time  as  the  same  should,  thereby,  be  dir^ted  to  be  paid 
and  borne. 

The  Arbitrators  took  upon  themselves  the  reference^ 
but  not  agreeing  in  their  Award,  they,  in  pursuance  of 
the  power  given  to  them  by  the  Agreement,  appointed 
an  Umpire,  who  made  his  Award,  by  a  Deed-poll,  dated 
the  12th  October  1833,  and  thereby  directed  that  the 
Plaintiff  should,  on  the  Ist  of  November  then  next,  pay, 
to  the  Defendant,  the  Sum  of  20SL  10  s.,  md  that  the 
same  should  be  received,  by  the  Defendant,  in  foil 
satisfaction  and  discharge  of  and  for  all  the  Matters  in' 
difference ;  and  that  all  such  Fees,  Monies,  Expeosesf 
and  Costs  as,  by  the  Articles  of  Agreement,  it  was 
agreed  should  abide  the  event  of  the  Award,  should  be 
paid  at  the  time  before  appointed  for  payment  of  the 
208/.  105. 

The  Bill,  which  was  filed  on  the  4th  of  November 
1833,  stated  that  the  Umpire  had  not,  by  his  Award, 
made  a  full  and  final  arbitrament  or  determination  of 
all  the  Matters  referred  to  him,  and  that,  th^by,  the 
Plaintiff  had  not  all  the  advantages,  which,  under  the 
Articles  of  Agreement,  he  was  entitled  to,  but  that  the 
Award  was  defective,  and  ought  to  be  set  aside.  The 
Bill  charged  that  the  Costs  and  Expenses  wluch  the 
Plaintiff  had  been  put  to,  relating  to  the  Articles  of 
Agreement  and  the  Award,  amounted  to  a  very  consi^ 
derable  Sum ;  and  that  the  Defendant  had  not,  at  the 
time  of  filing  the  Bill,  made,  but  that  he  forthwith  in^ 
tended  to  make,  the  submission  to  refer  to  Arbitration^ 
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contained  in  the  Articles  of  Agreement^  a  Rule  of  the 
Court  of  King's  Bench^  or  of  one  of  the  other  Courts  of 
Record,  under  the  Statute  in  that  case  made  and  pro- 
vided, and  to  take  proceedings  upon  the  Rule,  when 
obtained,  against  the  Plaintiff,  or  otherwise  to  bring  an 
Action  against  him,  in  one  of  the  Courts  of  Law,  upon 
the  Award. 

The  Bill  prayed  that  the  Award  might  be  declared 
Yoid,  and  that  the  Defendant  might  be  decreed  to  deliver 
it  up  to  be  cancelled,  together  with  the  Articles  of 
Agreement,  and  that,  in  the  mean  time,  he  might  be 
restrained  from  making  the  submission  to  refer  to  Arbi- 
tiation*  contained  in  the  Articles  of  Agreement,  a  Rule 
of  the  Court  of  King's  Bench,  or  of  any  other  Court  of 
Reocwd,  and  fit>m  bringing  any  Action  at  Law,  against 
the  Plaintiff,  upon  the  Articles  of  Agreement  and  Award, 
or  either  of  them ;  or  that,  m  case,  after  having  been 
served  with  a  Subpcena  to  appear  and  answer  the  Bill, 
and  before  the  Injunction  should  be  granted,  the  De- 
fendant should  proceed  to  make  the  submission  a  Rule 
of  Coorty  then  that  he  might  be  perpetually  restrained 
from  taking  any  proceedings  upon  the  Rule  so  obtained, 
tad  from  commencing  or  continuing  any  Action  or  Siiit, 
it  Law  or  in  Eqmty,  upon  the  Articles  of  Agreement 
and  Award,  or  either  of  them. 

The  Defendant,  on  the  18th  of  November  1833,  put 
ia  a  general  Demurrer*. 

•  By  9  &  lO  Will.  3,  c.  15,  i.  1,  it »  enacted  that  it  shall 
be  kwlul  for  all  Merchants  and  Traders,  and  others  desiring 
to  end  any  Controversy,  Suit  or  Quarrel,  for  which  there  is  no 
odier  remedy  but  by  Personal  Action  or  Suit  in  Equity,  by 
AiUtration,  to  agree  that  their  submission  of  their  Suit  to  the 
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1833.  Mr,  Pepys  and  Mr.  Puroisy  for  the  Demurrer,  relied 

'    on  Davis  v.  Getty  {a),  and  contended,  upon  the  authority 

N1CUOL8 

Award  or  Umpirage  of  any  Person  or  Persons  should  be  made 
a  Rule  of  any  of  His  Majesty's  Courts  of  Record,  which  the 
Parties  shall  choose,  and  to  insert  such  their  Agreement  in 
their  submission,  or  the  condition  of  the  Bond  or  Promise, 
whereby  they  oblige  themselves  respectively  to  submit  to  the 
Award  or  Umpirage  of  any  Person  or  Persons,  which  Agree- 
ment being  so  made  and  inserted  in  their  submission  or  prat- 
mise  or  condition  of  their  respective  Bonds,  shall  or  may, 
upon  producing  an  Affidavit  thereof  made  by  the  Witnesses 
thereunto,  or  any  one  of  them,  in  the  Court  of  which  the 
same  is  agreed  to  be  made  a  Rule,  and  reading  and  filing  the 
said  Affidavit  in  Court,  be  entered  of  Record  in  such  Court, 
and  a  Rule  shall,  thereupon,  be  made  by  the  said  Court,  that 
the  Parties  shall  submit  to,  and  finally  be  concluded  by  the 
Arbitration  or  Umpirage  which  shall  be  made  concerning 
them  by  the  Arbitrators  or  Umpire,  pursuant  to  such  submis- 
sion, and,  in  case  of  disobedience  to  such  Arbitration  or 
Umpirage,  the  Party  neglecting  or  refusing  to  perform  and 
execute  the  same,  or  any  part  thereof,  shall  be  subject  to  all 
the  Penalties  of  contemning  a  Rule  of  Court,  when  he  is  a 
Suitor  or  Defendant  in  such  Court,  and  the  Court,  on  Motion, 
shall  issue  Process  accordingly,  which  Process  shall  not  be 
stopped  or  delayed  in  its  execution,  by  any  Order,  Rule^ 
Command,  or  Process  of  any  other  Court,  either  of  Law  or 
Equity,  unless  it  shall  be  made  appear,  on  oath,  to  such 
Court,  that  the  Arbitrators  or  Umpire  misbehaved  themselves, 
and  that  such  Award,  Arbitration  or  Umpirage,  was  procured 
by  Corruption  or  other  undue  means. 

By  Section  3,  it  is  further  enacted  that  any  Arbitration  or 
Umpirage  procured  by  Corruption,  or  undue  means,  shall  be 
judged  and  esteemed  void  and  of  none  effect,  and  accordingly 
be  set  aside  by  any  Court  of  Law  or  Equity,  so  as  complaint 


{a)  1  Sim.  &  Stu.  41 1 .  See  also  Damon  v.  Sadler^  ibid.  537. 
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of  thact  Case,  that  the  Parties  having  agreed  that  the  1833. 

Sabmission  should  be  made  a  Rule  of  the  Court  of  ' 
King's  Bench,  that  Court  alone  had  jurisdiction  to  set  Nichols 
aside  the  Award. 


Sir      Sugden  and  Mr.  Webster  in  support  of  the 
BiU: 

The  9  &  10  Will.  3,  c.  16,  does  not  take  away  the 
jurisdiction  of  a  Court  of  Equity  to  set  aside  an  Award, 
where  it  is  void  on  the  fiice  of  it.  That  Statute  does  not 
make  it  imperative  on  the  Parties  to  make  the  Submis- 
sioa  a  Rule  of  Court.  They  have  an  option  to  do  so  or 
not  The  Master  of  the  RoUs  is  wrong  therefore  in 
saying  that  the  Parties  must  take  advantage  of  the  Act, 
and  that  the  Party  complaining  of  the  Award,  is  bound 
to  make  the  Submission  a  Rule  of  Court,  if  he  wishes  to 
have  the  Award  set  aside.  Suppose  a  Party  considers 
himself  to  be  aggrieved  by  an  Award,  and  that  the  time 
aUowed,  by  the  Statute,  for  setting  it  aside,  has  elapsed, 
he  most,  if  the  Master  of  the  Rolls  be  correct,  go  and 
make  the  Submission  a  Rule  of  Court,  and,  by  that  very 
act,  he  excludes  himself  from  all  remedy ;  for  it  is  too 
late  to  apply  to  have  the  Award  set  aside ;  and,  after  the 
Submission  has  been  made  a  Rule  of  one  Court,  no  other 
Court  can  have  jurisdiction.  Lord  Lonsdale  v.  Little- 
iak{b);  NichoU  v.  ChaUe{c). 

of  lodi  Corruption  or  undue  practice  be  made  in  the  Court 
where  the  Rule  is  made  for  submission  to  such  Arbitration  or 
Umpirage,  before  the  last  day  of  the  next  Term  after  such 
Arbitration  or  Umpirage  made  and  published  to  the  Parties. 


V. 

Roe. 


(f)  2  Ves.  451.  (c)  14  Vea. 

Vol.  V.  M 
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The  decision  in  Owinett  v.  Bannister  (d)  is  founded, 
expressly,  on  the  ground  of  the  Submission  having  been 
made  a  Rule  of  Court.  In  Steff  v.  Andrews  {e)  The 
Vtce-Chancellor  over-ruled  the  Plea  because  it  stated  no 
new  Matter.  One  of  the  Statements  in  the  Plea,  was 
the  Agreement  of  the  Parties  that  the  Submission  should 
be  made  a  Rule  of  the  Court  of  Common  Pleas.  Sir 
Thomas  Plumer  says :  A  mere  submission  to  make  an 
Award  a  Rule  of  Court,  is  unimportant,  unless  it  actually 
was  made  a  Rule  of  Court."  The  whole  point  depends 
upon  the  opinion  of  the  Master  of  the  Rolls.  Unless  the 
Statute  clearly  excludes  the  jurisdiction  of  this  Court,  it 
is  not  to  be  considered  as  taken  away.  Streets.  Rigby(J). 
The  Agreement  of  the  Parties  cannot  have  the  effect  of 
ousting  the  jurisdiction. 

[The  Vice-Chancellor : — According  to  the  decision  of 
ITie  Master  of  the  Rolls  in  Davis  v.  Getty,  The  Lord 
Chancellor  had  no  jurisdiction  to  set  aside  the  Award  in 
Ward  V.  Periamig).] 

Mr.  Purvis  in  reply : 
This  is  not  a  question  upon  an  Agreement  between 
the  Parties  ousting  the  jurisdiction  of  the  Court,  but 
whether  one  of  the  Parties  is  to  have  the  power  of  trans- 
ferring the  jurisdiction  from  a  Court  which  both  have 
chosen.  The  Statute  gives  the  Parties  an  option  as  to 
the  Court :  the  words  are  any  of  His  Majesty's  Courta 
of  Record  which  the  Parties  shall  choose but,  when 
the  selection  has  been  made  of  a  particular  Court,  the 


1833. 
Nichols. 
Rob. 


(d)  14  Ves.  530. 

(e)  2  Madd.  C. 
(J)  6  Ves.  Sis. 


(g)  2  Eq.  Abr.  91,  and 
1  Turn.  &  Russ.  131,  note. 
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jurisdiction  is  confined  to  that  Courts  and  from  it  Process 
is  to  issue,  and  the  Process  is  not  to  be  delayed,  "  by 
any  Order,  Rule,  Command,  or  Process  of  any  other  Court 
either  of  Law  or  Equity."  The  Statute  was  passed  for 
the  final  determination  of  Controversies;  and  all  the 
Provisions  are  made  with  that  view.  If  the  jurisdiction 
of  other  Courts  be  not  excluded,  the  Statute  would  not 
be  an  advantage  to  the  Parties,  but  the  reverse.* 

The  Vice-Chancellor  : 

This  is  a  Case  of  great  importance,  I  shall  not  decide 
it  without  great  consideration. 

The  Vice-Chancellor  : 

It  is  clear,  from  the  case  of  Brown  v.  Brown  (A)  that,  j  j^^^ 
before  the  Statute,  where  an  Agreement  to  refer  had 
been  made  a  Rule  of  a  Court  of  Law,  the  Court  of 
Chancery  would  entertain  jurisdiction  over  the  Award. 
In  that  case  The  Lord  Keeper  dismissed  the  Bill ;  not 
because  he  had  no  jurisdiction  to  entertain  it,  for  he  did 
entertain  it,  and,  after  long  debate,  as  Vernon  says, 
dismissed  the  Bill  for  want  of  merits.  The  Statute  was 
passed  in  1698 ;  and  it  is  equally  clear  that,  after  the 
Statute,  where  the  Agreement  to  refer  is  made  a  Rule 
of  a  Court  of  Law,  in  an  Action  depending  in  it,  this 
Court  will  entertain  jurisdiction  over  the  Award.  This 
appears  from  Lord  Lonsdale  v.  Littledale  (i),  which 
was  decided,  by  Lord  Rosslyn,  in  1794;  and  the 
language  used  by  Lord  JEldony  in  Nichols  v.  Chalie  (A), 
confirms  this  proposition.    In  Ward  v.  Periam  (/),  the 

♦  The  Arguments  are  reported  ex  relatione, 
(h)  1  Vem.  157.  (/)  In  Note  to  Auriol  v. 

(s)  2  Ves.  jun.  451.  Smithy  1  Turn.  &  Russ.  131. 

(it)  14  Ves.  268. 
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iB^  Submission  had  been  made  a  Rule  of  the  Court  of 
King's  Bench,  on  the  PlaintiflTs  own  application.  Yet, 
on  the  Plaintiffs  Bill,  Lord  Chancellor  Macclesfield  set 
aside  the  Award  with  Costs.  Lord  Hardwicke^  in 
Chicot  V.  Lequesne  (m)  comments  on  this  decision,  and 
says  that  Lord  Macclesfield  considered  the  Case  the 
same  as  if  a  Court  of  Common  Law  had  refused  to 
exercise  its  jurisdiction.  But  the  Defendant's  argument 
is  that  the  mere  Agreement  to  refer  and  make  the  Sub- 
mission a  Rule  of  a  Court  of  Law,  takes  away  the  juris* 
diction  of  the  Court  of  Chancery.  Lord  Hardwicke,  in 
the  Case  which  I  have  just  mentioned,  expressly  says 
that  the  Decree  in  Ward  v.  Periam,  was  very  just, 
which  it  could  not  have  been,  if  the  Court  had  no  juris- 
diction. In  Spettigue  v.  Carpenter  {n)  after  the  Sub- 
mission had  been  a  Rule  of  the  Court  of  Chancery,  Lord 
TaJbotf  on  Bill  filed,  set  aside  an  Award.  He,  there- 
fore, must  have  held  that  the  general  jurisdiction  by 
Bill,  remained,  notwithstanding  the  particular  jurisdic- 
tion by  process  of  Contempt  given  by  the  Statute. 
What  was  done  in  Kampshire  v.  Young  (a),  seems  to 
show  that  the  Court  has  jurisdiction,  although  not  only 
had  the  Submission  been  made  a  Rule  of  the  Court  of 
King's  Bench,  but  an  Attachment  had  issued  for  not 
obeying  it.  In  Hutchison  v.  Hodgson  (p),  (an  ill-reported 
Case),  the  Submission  had  been  made  a  Rule  of  the 
Court  of  King's  Bench.  In  Nichols  v.  Chcdie  (9)  the  re- 
ference was  made  under  the  Statute,  and  the  Submission 
had  been  made  an  Order  of  the  Court  of  King's  Bench, 
and  it  is,  therefore,  with  reference  to  that  circumstance, 
and  upon  the  supposition  that  the  Court  of  King's 

(jm)  a  Vez.  317.  (p)  2  Anstr.  361. 

(fi)  3  P.  W.  361.  i^q)  14  Ves.  265. 

(«)  2  Aik.  155. 
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Bench  would  act,  that  Lord  JEldan  must  be  understood  iS^, 

to  say :  "  If  the  reference  is  within  the  Statute,  the    ^  v  

Legislature  has  declared  that  a  Court  of  Equity  shall  Nichols 

have  nothug  to  do  with  it/'    In  Gwinett  v.  Bannister  ^* 

Roe 

(r)  also,  the  reference  was  under  the  Statute,  and  the 
Submission  had  been  made  a  Rule  of  the  Court  of 
King's  Bench,  and  the  common  Injunction  having  been 
obtained,  Lord  £lcbn  dissolved  it,  on  the  ground  that 
this  Court  had  no  jurisdiction  to  set  aside  the  Award. 

In  Steffr.  Andrews  {s)  Sir  21  Plumer  says  :  "  A  mere 
submission  to  make  an  Award  a  Rule'  of  Court,  is 
imimportant,  unless  it  actually  was  made  a  Rule  of 
Court.  If  made  a  Rule  of  Court,  this  Court  could  not 
act;  the  jurisdiction  would  be  transferred  to  the  Court 
in  which  the  Submission  was  made  a  Rule ;  but,  if  the 
Submission  is  not  acted  upon,  no  other  Court  acquires 
jurisdiction/'  After  this  came  the  Case  of  Davis  v. 
Getty  (jt).  There  the  Submission  was  not  made  a  Rule 
of  Court,  and  His  Honor,  the  present  Master  of  the 
RoBs,  held  he  had  no  jurisdiction.  He,  however, 
merely  reasoned  on  the  Statute,  and  did  not  cite  any 
anthcmty.  In  the  subsequent  Case  of  Dawson  v. 
Sadler  («)  the  Submission  was  made  a  Rule  of  the 
Court  of  King's  Bench,  before  the  Motion  was  made ; 
and,  therefore,  His  Honor  might  well  say,  after  Chmnett 
V.  Bannister  had  been  cited  by  Counsel,  that  the 
authority  referred  to,  had,  in  effect,  determined  the 
question,  and,  consistently  with  prior  decision,  refuse 
the  motion. 


(r)  14  Ves.  530.  (0  1  Sim.  &  Stu.  41 1. 

(«)  2  Madd.  10.  (u)  Ibid.  537. 
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1834.  The  question,  therefore,  is,  which  of  the  two  learned 

Judges  who  preceded  me,  is  right.  To  me  it  appears 
that,  upon  the  words  of  the  Statute,  the  original,  in- 
j^Qj^  herent  jurisdiction  of  this  Court,  is  not  taken  away, 
except  where  the  Submission  has  been  made  a  Rule  of 
a  Court  of  Law ;  and  the  authorities  show  that,  even  in 
that  case,  it  is  not,  of  necessity,  taken  away,  but  will 
remain,  in  case  the  Court  of  Law  will  not,  or  cannot  act 
upon  the  Award.  I  am  not  aware  of  any  aathority 
upon  which  the  decision  in  Davis  v.  Getty  can  be  sup- 
ported. But  I  do  see  authority  which  shows  that  the 
original  jurisdiction  of  this  Court  over  Awards,  does 
remain,  even  in  Cases  where  the  Submission  has  been 
made  a  Rule  of  Court  under  the  Statute.  In  this  Case, 
I  cannot  assume  that  the  Court  of  King's  Bench  will, 
after  the  Submission  has  been  made  a  Rule  of  Court, 
act  upon  the  Award.  In  my  opinion,  therefore,  the 
Demurrer  must  be  overruled.  But,  as  I  have  the  mis- 
fortune to  differ  from  The  Master  of  the  RoUs,  I  shall  be 
most  satisfied  if  the  Judgment  of  a  higher  tribunal  will 
put  the  question  at  rest. 


«6th  March.  Qn  the  16th  November  1833,  the  Defendant  caused 
the  Submission  to  Arbitration  to  be  made  a  Rule  of  the 
Court  of  King's  Bench.  On  the  17th  of  January  fol- 
lowingy  the  Plaintiff  obtained  the  common  Injunction 
for  want  of  an  Answer :  and,  on  the  13th  February,  the 
Answer  was  filed,  admitting  the  Agreement  and  the 
Award,  and  stating  that,  in  Michaelmas  Tertn  then  last, 
the  Defendant  had  caused  the  Submission  to  be  made 
a  Rule  of  the  Court  of  King's  Bench,  according  to  the 
Statute,  and  submitting  that,  on  that  account,  this 
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Court  had  no  jurisdiction,  on  the  ground  stated  in  the 
Billy  if  any  such  ground  there  were,  to  set  aside  the 
Award,  but  that  every  matter  and  thing  relating  to 
the  Arbitration  and  Award,  was  then  properly  cogni- 
sable in  the  Court  of  King's  Bench,  and  in  that  Court 
only :  that  the  Award  was  iair,  full,  and  complete,  and 
that  the  Plaintiff  had  not  stated,  by  his  Bill,  any  of  the 
Matters  referred  to  Arbitration  as  aforesaid,  as  to  which 
be  alleged  that  the  Umpire  had  not  made  a  full  Arbi- 
tnunent :  that  the  Plaintiff  had  all  the  advantages 
imder  the  Articles  of  Agreement,  which  he  was  in  justice 
and  equity  entitled  to,  and  that  the  Award  was  not  de- 
fective, and  ought  not  to  be  set  aside,  even  if  this  Court 
had  jurisdiction  so  to  do ;  and  that  the  Defendant  in- 
tended forthwith  to  take  Proceedings,  against  the  Plain- 
tiff, on  the  Rule,  or  to  bring  an  Action,  against  him,  on 
the  AwanL 

The  Defendant,  having,  on  the  coming  in  of  his  An- 
swer, obtained  an  Order  Nisi  to  dissolve  the  Injunction : 
Sir  JS.  Sugden  and  Mr.  Webster,  for  the  Plaintiff, 
now  showed  Cause  against  dissolving  the  Injunction. 
They  said  that  the  point  decided  on  the  argument  of  the 
Demurrer,  was  that  the  ancient  jurisdiction  of  this 
Court  remained :  that  the  equity  on  which  the  Bill  was 
faonded,  was  an  imperfect  Award,  which  was  the  ques^ 
tioQ  to  be  decided  at  the  hearing  of  the  Cause ;  and,  as 
the  Plaintiff  had  a  right  to  have  the  validity  of  the 

Aiaid  tried  in  this  Court,  the  Injunction  must  be 

continued. 

The  SpticUar-General  (Sir  C.  Pepys)  and  Mr.  Purvis, 
for  the  Defendant,  argued  that  the  ground  on  which 
the  Demurrer  was  allowed,  was  that  no  other  Court 
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had  jurisdiction  over  the  Awaixl ;  that  the  Submission 
had  been  since  made  a  Rule  of  the  Court  of  King's 
Bench,  and,  consequently,  the  jurisdiction  of  this  Court 
was  taken  away  by  the  Statute,  and  the  Court  of 
King's  Bench  alone  now  had  jurisdiction  over  the 
Award :  that,  by  the  Motion,  the  Court  was  asked  not 
only  to  exercise  its  own  jurisdiction,  but  to  take  away 
the  jurisdiction  of  the  Court  of  King's  Bench,  in  which 
Court  the  Parties  had  contracted  that  the  question 
should  be  decided  :  that  no  Case  was  made  for  con- 
tinuing the  Injunction :  that  the  Umpire  had  awarded 
a  certain  Sum  to  be  paid,  to  the  Defendant,  in  full 
satisfaction  of  all  the  matters  in  difference ;  which  was 
final :  that  the  Bill  did  not  allege  on  what  ground  the 
Award  was  not  final,  but  contained  a  mere,  general  alle- 
gation to  that  effect :  that  there  was  no  Equity  whatever  to 
prevent  the  Defendant  fix)m  receiving  the  Sum  awarded 
to  him ;  and,  consequently,  he  ought  to  be  left  to  his 
legal  remedy  to  recover  it. 

The  Vice-Chancellor  : 

.  The  Court  has  decided,  on  the  facts  appearing  by 
the  Bill,  that  the  Plaintiff  has  an  Equity;  and  the 
Answer  does  not  displace  that  Equity.  It  does,  indeed, 
deny  that  the  Award  is  not  final,  but  it  leaves  the  facts 
of  the  Case  just  as  they  were  when  the  Demurrer  was 
argued. 

In  Ward  y.  Periamy  it  was  held  that,  though  a  Court 
of  Law  may  have  acquired  jurisdiction  over  an  Award, 
yet,  if  that  Court  subsequently  refuses  to  act,  or  caimot 
act  upon  the  Award,  the  ancient  jurisdiction  of  this 
Court  is  revived.  Non  Constat  that  the  Court  of  King's 
Bench  will  act  on  this  Award.  Besides,  in  the  present 
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Case,  this  Court  acquired  and  exercised  jurisdiction  prior 
to  the  time  when  the  Submission  was  made  a  Rule  of  a 
Court  of  Law ;  and,  where  a  Court  once  acquires  a  juris- 
dicton,  it  retains  it. 

A  judge  is  bound  to  take  notice  of  a  prior  Order  made 
in  the  same  Cause.  On  the  Argument  of  the  Demurrer, 
I  decided  that  the  Plaintiff  had  an  Equity ;  and  I  am 
bound  by  the  Order  which  1  then  made ;  and  must 
therefore  hold  that  there  is  an  Equity  to  set  aside  this 
Award. 

Motion  to  dissolve  the  Injunction  refused. 
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KEVERN  V.  WILLIAMS.  1833: 

13th  January. 

William  kevern,  by  his  wiu,  dated  the  16th  mil. 

of  January  1798,  gave  to  Hannah  Pope,  his  Appren-  5^^^"^^* 

tice,  when  she  arrived  at  the  age  of  26  years,  (if  she   

should  so  long  live),  100 for  payment  whereof  he  Testator  be- 

bound  his  Real  and  Personal  Estate,  and  to  each  of  his  ^e^dv^^^^. 

Executors,  five  Guineas,  and  then  disposed  of  his  Resi-  tate  to  Trustees, 

duaiy  Estate  as  follows :— «  All  the  rest  and  residue  of  '^yjJ^^J  ^^^^'^ 

my  Testamentary  Estate,  whether  Lands,  Tenements,  and,  after  her 

Hereditaments,  Monies,  Goods,  Chattels  or  other  Ef-  decease:  '*to 

preserve  the 
then  remaining 

part  of  my  Estate  for  the  Grandchildren  of  my  brother 
C,  to  be  by  them  received  in  equal  proportions  when  they 
shall  severally  attain  the  age  of  25  years ;  and  when  the  young- 
est shall  have  attained  the  age  of  25  years,  and  he  or  she  shall 
have  received  their  final  Dividend  or  Share  of  my  Estate,  the 
Trust  shall  cease."  Testator  left  his  Widow  and  Brother,  sur- 
viving. Eight  Grandchildren  of  the  Brother  were  in  existence  at 
the  Widow's  death,  and  several  were  bom  afterwards.  Held 
that  the  Bequest  was  not  void  for  remoteness  ;  but  that  those 
only  of  the  Grandchildren  who  were  in  existence  at  the  Widow's 
decease,  were  entitled  to  share  in  the  TestatorV  Residuary 
Estate. 

Vol.  V.  o 
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1832.  effects^  of  what  nature  or  kind  soever,  I  give  and  devise 
'  the  same  unto  my  Brother,  Charles  Keoem,  Samuel 

Kevern  2ji(di  John  Blahe,  and  I  do  hereby  constitute  and 

Williams,  appoint  the  said  Charles  Kevern,  Samuel  Sims  and 
John  Blake  to  be  joint  Executors  of  this  my  last  Will 
and  Testament,  in  Trust,  nevertheless,  that  the  whole  of 
my  said  Estate  shall  be  applied  towards  the  support 
and  maintenance  of  my  Wife,  Susannah  Kevern,  during 
her  natural  Life,  at  the  discretion  of  my  said  Executors ; 
and  I  do  hereby  authorize  and  empower  them,  their 
Executors  and  Administrators,  for  that  purpose,  to  seD, 
alienate  and  confirm,  or  otherwise  dispose  of  any  or  all 
of  my  said  Real  and  Personal  Estate,  to  the  best  ad- 
vantage as  to  them  may  seem  meet,  and,  after  the  de- 
cease of  my  said  Wife,  to  preserve  the  then  remaining 
part  of  my  Estate,  or  the  neat  Produce  thereof,  to  and 
for  the  use  and  benefit  of  the  Grandchildren  of  my  said 
Brother  Charles  Kevern,  to  be  by  them  and  each  of 
them  received  in  equal  proportion  to  the  Effects  in 
hand  and  remaining,  when  they  and  each  of  them  shall 
severally  attain  the  age  of  Twenty-five  years,  and  not  be- 
fore ;  and,  when  the  youngest  thereof  shall  have  attained 
the  full  age  of  Twenty-five  years  as  aforesaid,  and  he  or 
she  shall  have  received  their  final  Dividend  or  Share  of 
my  said  Estate,  the  Trust  shall  then  cease  and  deter^ 
mine."  The  Testator  died  in  March  1798,  and  his 
Widow  Susannah  Kevern  died  in  April,  in  the  same  year. 

The  Bill  alleged  that  there  were  hving,  at  the  deaths 
of  the  Testator  and  his  Widow,  seven  Grandchildren  of 
Charles  Kevern  the  Testator's  Brother ;  that  Mary  Ann 
Kevern,  one  of  them,  died  in  1806,  and  that  the  Plain- 
tiff was  her  Administrator ;  that  several  other  Grand- 
children of  the  Testator's  Brother  (who  were  Defend- 
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ants  to  the  Bill),  were  bora  after  the  Testator's  decease, 
and  some  of  them,  after  the  Defendant,  Peter  Mounier, 
who  was  the  eldest  Grandchild,  attained  Twenty-five ; 
that  the  Testator's  Brother  died  in  May  1816 ;  that  such 
of  his  Grandchildren  as  were  bora  after  the  Testator's 
deaths  or,  at  all  events,  after  P.  Mounier  attained 
Twenty-five,  did  not  take  any  Share  or  Interest  in  the 
Testator's  Personal  Estate;  but  that  the  PlaintiflPwas 
advised  that,  according  to  the  trae  constraction  of  the 
Will,  the  seven  Grandchildren  of  the  Testator's  Brother 
hving  at  the  Testator's  death,  became  severally  entitled, 
immediately  upon  the  death  of  the  Testator  or  his  Widow, 
to  Tested  Interests  in  one  Seventh  part  of  the  Testator's 
lesiduary  Personal  Estate,  payable  on  their  respectively 
attaining  the  age  of  Twenty-five  years. 

The  Bill  prayed  that  the  Testator's  Personal  Estate 
might  be  applied  in  a  due  course  of  Administration,  and 
the  clear  Residue  thereof  ascertained  and  divided  into 
Seven  equal  Parts,  and  that  one  Seventh  Part  thereof 
might  be  paid  to  the  PlaintiflP,  as  the  Administrator  of 
Mary  A.nn  Kevem* 

The  Decree  directed  the  Master  to  inquire  and  state 
what  Grandchildren  the  Testator's  Brother  had,  as  well 
such  as  were  Uving  at  the  deaths  of  the  Testator  and  his 
Widow,  as  those  who  had  been  bora  since  the  decease 
of  the  Survivor  of  them,  and  when  they  were  respec- 
tively bom,  and  which  of  them  were  living  when  Peter 
Mmader  attained  his  age  of  Twenty-five  years,  and 
which  of  them  had  been  born  since,  and  whether  any 
and  which  of  them  had  attained  Twenty-five,  and,  whe- 
ther any  and  which  of  them  were  dead,  and  at  what 
times  they  died  respectively,  and  whether  before  or  after 
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P.  Mounier  attained  Twenty- five,  and  who  were  their 
Representatives,  and  also  when  the  Testator's  Widow 
died,  and  who  were  the  Next  of  Kin  of  the  Testator 
living  at  his  decease,  and  whether  any  and  which  of  them 
were  since  dead,  and  who  were  their  Representatives. 

The  Master  found  that  seven  Grandchildren  of 
Charles  KeverUf  (two  of  whom  were  Peter  Mounier  and 
Mary  jinn  Kevem,)  were  living  at  the  respective  deaths 
of  the  Testator  and  his  Widow ;  that  15  others  were  bom 
afterwards,  and  three  more  after  the  19th  of  January 
1818,  on  which  day  P.  Mounier ,  the  eldest  Grandchild, 
attained  Twenty-five,  at  which  time  there  were  17 
Grandchildren  Uving;  that  P.  Mounier  and  11  others  had 
attained  Twenty-five ;  that  Mary  Ann  Kevem  and  four 
others  of  the  Grandchildren  had  died,  and  all  of  them 
before  P.  Mounier  attained  Twenty-five.  The  Master 
also  found  who  were  the  Personal  Representatives  of  the 
deceased  Grandchildren;  that  the  Testator  and  his 
Widow  died  at  the  times  mentioned  in  the  Bill;  that 
Charles  Kevem,  who  was  the  Testator's  only  Next  of 
of  Kin  living  at  his  decease,  was  since  dead,  and  that 
the  Defendant  William  Williams  was  the  Personal 
Representative  of  Charles  Kevem. 

Sir  JE.  Sugden  and  Mr.  Daniell,  for  the  Plaintiff, 
contended  that  those  only  of  the  Grandchildren  who 
were  bom  at  the  death  of  the  Testator's  Widow,  were  en- 
titled to  his  Residuary  Estate ;  and  that  the  Payment 
merely,  and  not  the  vesting  of  the  Shares,  was  suspended 
until  they  attained  Twenty-five.  Walker  v.  Share  {a\ 
Farmer  v.  Francis  (6).   To  introduce  the  question  of 
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remoteness,  it  must  be  shown  that  none  of  the  Grand- 
children were  intended  to  take,  except  those  who 
attained  Twenty-five.  Leake  v.  Robinson  (c),  has  no 
bearing  on  this  Case:  there  the  Gift  was  confined 
to  such  of  the  Legatees  as  should  attain  Twenty-five. 

Mr.  Koe,  for  Parties  in  the  same  interest  as  the 
Plaintiff,  relied  on  Farmer  v.  Francis  as  being  precisely 
in  point. 

Mr.  Knightf  Mr.  Preston  and  Mr.  Garratt,  for  the 
Grandchildren  bom  after  the  death  of  the  Testator's 
Widow,  but  before  P.  Mounier  attained  Twenty-five, 
said,  that  all  the  Grandchildren  who  were  in  existence  at 
the  period  when  the  Testator  had  directed  his  Property  to 
be  distributed^  were  entitled  to  participate  in  it :  Whit- 
kread  v.  Lord  St.  John  (d),  Gilbert  v.  JBoorman 
Mogff  y.  Mogg  (f) :  that  it  appeared,  by  the  Report, 
that  the  Testator  died  in  March  1798,  and  his  Widow, 
in  the  April  following,  and  that  Sophia  Williams,  the 
eldest  of  the  Grandchildren  bom  after  the  Widow's 
death,  was  bom  in  August  1798,  so  that  she  must  have 
been  in  existence  at  the  death  of  the  Widow,  and  that, 
consequently,  she,  at  all  events,  must  be  entitled  to  a 
share  of  the  Testator's  Residuary  Estate. 

Mr.  Parker,  for  the  three  Grandchildren  bom  after 
P.  Mounier  attained  Twenty-five,  said  that,  in  order  to 
give  effect  to  the  Testator's  intention,  the  period  o£ 
distribution  must  be  when  the  youngest  Grandchild 
should  attain  Twenty-five :  that  the  Testator  had 
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directed  his  Trustees  to  preserve  the  remainder  of  his 
Property  for  the  benefit  of  his  Brother's  Grandchildreny 
and  to  divide  it  amongst  them  when  the  youngest  should 
attain  Twenty-five ;  and  that  the  last  part  of  the  Will 
must  be  rejected,  if  the  three  youngest  Grandchildren 
were  held  not  to  be  entitled  to  share  in  the  Testator's 
Residuary  Estate. 

Mr.  KindersUy  for  the  Defendant,  Charles  Williams. 

Mr.  Bethelly  for  the  Defendants,  the  Personal  Repre- 
sentatives of  the  Testator's  Widow,  said  that  the 
Bequest  was  void  for  remoteness,  as  it  was  a  GKft  to  the 
Grandchildren  of  a  Person  who  was  alive,  and  there- 
fore they  could  not  be  ascertained  within  21  years  after 
a  life  in  being.  In  the  Cases  cited  for  the  Plaintiff^  the 
Gifts  were  made  to  Classes  of  Persons,  all  of  whom 
were  capable  of  taking.  In  Leahe  v.  RobinsoHf  Sir 
W.  Grant,  M.R.  says:  "To  induce  the  Court  to  hold 
the  Bequests  in  this  Will  to  be  partially  good,  the 
Case  has  been  argued  as  if  they  had  been  made  to  some 
Individuals  who  are,  and  to  some  who  are  not  capable 
of  taking.  But  the  Bequests  in  question  are  not  made 
to  Individuals,  but  to  Classes ;  and  what  I  have  to 
determine,  is  whether  the  Class  can  take.  I  must  make 
a  new  Will  for  the  Testator,  if  I  split  into  portions 
his  general  Bequest  to  the  Class,  and  say  that,  because 
the  rule  of  Law  forbids  his  intention  from  operating  in 
favour  of  the  whole  Class,  I  will  make  his  Bequests, 
what  he  never  intended  them  to  be,  viz.  a  series 
of  particular  Legacies  to  particular  Individuals,  or, 
what  he  had  as  little  in  his  contemplation,  distinct 
Bequests,  in  each  instance,  to  two  different  Classes, 
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namely,  to  Grandchildren  living  at  his  deaths  and  to 
Grandchildren  bom  after  his  death  {g)''  The  same  doc- 
tiine  is  laid  down  by  the  same  learned  Judge,  in  Cam- 
bridge  v.  Rous  (A). 

Sir  JE.  SugdeUf  in  reply,  referred  to  Davidson  v. 
DaUas  («). 


1832. 
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The  Vxce-Chancdlor  said  that,  in  Leake  v.  Robinson^ 
DO  distinction  was  made  between  the  time  of  Gift  and 
the  time  of  Enjoyment :  that,  in  this  Case,  those  only 
of  the  Grandchildren  were  entitled  to  take,  who  were 
\  at  the  death  ^rf*  the  Tenant  for  Life. 


Declare  that  the  Defendants,  Peter  Mounter j  John 
KeverUf  Mary  Trovers  Kevern  Mouniery  Maria  Jane 
Birdwaod  Parker,  the  Wife  of  the  Defendant  Joseph 
Parker,  the  Defendant  John  Kevern,  as  the  Adminis- 
trator of  Maria  Mounier  Kevern,  deceased,  the  Plaintifl 
Charles  Kevern,  as  the  Administrator  of  Mary  Ann 
Kevern,  deceased,  the  Defendant  Sally  Harwood  Eales, 
the  Wife  of  the  Defendant  Robert  Eales,  and  the  De- 
iiaidant  Sophia  Williams,  appearing  by  the  Master's 
Report,  made  in  this  Cause,  to  have  been  the  only 
eight  Grandchildren  of  Charles  Kevern,  deceased,  in 
the  Pleadings  named,  who  were  living  at  the  time  of 
the  death  of  Susannah  Kevern,  the  Widow  of  William 
Kevern,  the  Testator  in  the  Pleadings  named,  are  alone 
entitled  to  the  clear  Residue  of  the  said  Testator's  Per- 
sonal Estate,  in  equal  Eighth  parts  or  Shares. 

{g)  2  Mer.  390. 
(*)  8  Ves,  12.  (1)14  Ves.  576. 
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1832: 
14th  January. 

Probate  Duty. 
Appointment, 

Where  a  Testa- 
tor having  a  ge- 
neral Power  of 
Appointment 
over  a  Fund, 
exercises  it  by 
Will,  Probate- 
duty  must  be 
paid  in  respect 
of  the  Fund. 


PALMER  V.  WHITMORE. 

The  Rev.  Thomas  Dalton,  having,  under  an  Inden- 
ture of  Settlement  of  the  23d  of  May  1809,  a  general 
Power  to  appoint  certain  Trust  Funds,  by  Deed  to  be 
executed  by  him.  and  attested  as  therein  mentioned, 
or  by  Will,  to  be  signed  and  published  by  him  in  the 
presence  of,  and  to  be  attested  by  three  or  more  cre- 
dible Witnesses,  by  his  Will  dated  the  19th  of  Septem- 
ber 1825,  which  recited  the  Settlement,  and  was  signed, 
published  and  attested  as  required  for  the  due  execu- 
tion of  the  Power,  directed  and  appointed  that  the 
Trustees  should  stand  possessed  of  the  Funds,  in  Trust 
to  apply  the  same  in  payment  of  the  Legacies  therein- 
after given,  and  directed  to  be  paid  thereout.  Hie 
Executor,  in  the  Affidavit  made  by  him  as  to  the  value  of 
the  Testator's  Estate  and  Effects,  pursuant  to  55  Geo.  3, 
c.  184,  s.  38,  included  the  Fund  subject  to  the  Power, 
in  the  Sum  deposed  to,  and  paid  Probate-duty  on  the 
whole  amount.  Having  been  afterwards  advised  that, 
inasmuch  as  the  Testator  had  a  Power  of  Appointment 
only  over  the  Fund,  the  same  was  not  subject  to 
Probate-duty,  he  applied  to  the  Commissioners  of 
Stamps  for  a  return  of  the  Sum  which  he  had  paid  in 
respect  of  the  Trust  Fund  ;  but  his  application  was  not 
complied  with.  In  taking  the  accounts  of  the  Testator's 
Estate  under  the  Decree  in  this  Cause,  the  Master 
refused  to  allow  that  Sum  to  the  Executor,  whereupon 
he  excepted  to  tlie  Report. 


Mr.  Knight  and  Mr.  Kindersley,  in  support  of  the 
Exception,  said  that,  as  the  Power  which  the  Testator 
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had,  was  a  general  Power,  the  Fundi  which  was  the 
subject  of  it,  was  part  of  his  Assets,  and  was  applicable 
to  the  payment  of  his  Debts :  that  the  Appointment 
was  ineffectual  until  the  Probate  was  obtained,  and 
therefore  it  was  obtained  in  respect  of  the  Fund,  (a)  and 

(a)  By  55  Geo.  3,  c.  184,  it  is  Enacted,  That  there  shall 
be  raised,  levied  and  paid  unto  and  to  the  use  of  His  Majesty, 
his  heirs  and  successors,  in  and  throughout  the  whole  of 
Great  Britain^  for  and  in  respect  of  the  several  Instruments, 
matters  and  things  mentioned  and  described  in  the  Schedule 
hereunto  annexed,  (except  those  standing  under  the  head  of 
Exemptions,)  or  for  or  in  respect  of  the  Vellum,  Parchment 
or  Paper  upon  which  such  Instruments,  Matters  and  Things, 
or  any  of  them  shall  be  written  or  printed,  the  several  Duties 
or  Sums  of  Money  set  down  in  figures  against  the  same 
respectively,  or  otherwise  specified  and  set  forth  in  the  same 
Schedule;  and  that  the  said  Schedule  and  all  the  Provisions, 
Regulations  and  Directions  therein  contained,  with  respect 
to  the  said  Duties,  and  the  Instruments,  Matters  and  Things 
diarged  therewith,  shall  be  deemed  and  taken  to  be  part  of 
the  Act,  and  shall  be  read  and  construed  as  if  the  same  had 
been  inserted  therein  at  that  place,  and  shall  be  applied, 
observed  and  put  in  execution  accordingly.  §  2. 

That,  from  and  after  the  expiration  of  three  calendar 
months  from  the  passing  of  the  Act,  no  Ecclesiastical  Court 
or  Person  shall  grant  Probate  of  the  Will,  or  Letters  of 
Administration  of  the  Estate  and  Effects  of  any  Person 
deceased,  without  first  requiring  and  receiving  from  the 
Person  or  Persons  applying  for  the  Probate  or  Letters  of 
Administration,  or  from  some  other  competent  Person  or 
Persons,  an  Affidavit,  or  solemn  Affirmation  in  the  case  of 
Quakers,  that  the  Estate  and  Effects  of  the  deceased,  for 
or  in  respect  of  which  the  Probate  or  Letters  of  Administra- 
tion is  or  are  to  be  granted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  Trustee  for 
any  other  l^crson  or  Persons,  and  not  beneficially,  but  in- 
cluding the  Leasehold  Estates  for  years  of  the  deceased. 
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and  that  the  Executor  had  made  the  Payment  upoa  a 
demand  which  the  Crown,  after  consideration,  insisted  on. 

Sir  E.  SugdeUf  Mr.  Walker  and  Mr.  James  Bmssdl, 
in  support  of  the  Report,  said  that  the  Executor  had 
made  the  payment  voluntarily,  and  not  in  consequence 
of  any  demand  from  the  Crown:  that  55  Geo.  3, 
c.  184,  applied  to  the  Personal  Estate  only  of  a  Testator 
or  Intestate,  and  not  to  what  he  bad  a  mere  Power 
over :  that  the  Fund  in  question  did  not  pass  by  the 
Probate  solely,  but  by  the  Probate  in  conjunction  with 
the  Instrument  by  which  the  Power  was  exercised. 

The  Vice-chancellor: 
I  think  that,  in  this  Case,  the  Duty  was  properly 
paid. 

Under  the  Settlement,  the  Testator  had  a  general 
Power  over  the  Trust  Fund,  which  he  was  at  liberty  to 
exercise  either  by  Deed  or  by  Will.  He  chose  to  exer- 
cise it  by  a  Testamentary  Instrument ;  and,  consequently, 
he  made  the  Fund,  over  which  he  had  such  general 
Power,  part  of  his  general  Personal  Estate,  and  liable 
to  be  dealt  with  as  part  of  his  general  Personal  Estate. 

whether  absolute  or  determinable  on  lives,  if  any,  and 
without  deducting  anything  on  account  of  the  Debts  due  and 
owing  from  the  deceased,  are  under  the  value  of  a  certain 
Sum  to  be  therein  specified,  to  the  best  of  the  Deponent's 
or  Affirmant's  knowledge,  information  and  belief,  in  order 
that  the  proper  and  full  Stamp-duty  may  be  paid  on  such 
Probate  or  Letters  of  Administration;  which  Affidavit  or 
Affirmation  shall  be  made  before  the  Surrogate  or  other 
Person  who  shall  administer  the  usual  oath  for  the  due  ad- 
ministration of  the  Estate  and  Effects  of  the  deceased.  §38. 
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The  Act  requires,  [His  Honor  here  read  the  2d  Section  1832. 
of  55th  Geo.  3,  c.  184.]    And,  in  Part  3d  of  the  '  ' 

Schedule  to  the  Act,  the  following  words  are  used :  almer 
"\¥liere  the  Estate  and  Effects,  for  or  in  respect  of  Whitmobe. 
which  such  Probate,  or  Letters  of  Administration  shall 
be  granted."  It  was  absolutely  necessary  that  Probate 
should  be  granted,  for  the  purpose  of  giving  effect  to  the 
execution  of  the  Power.  The  Testator,  therefore,  has, 
by  the  Instrument  by  which  he  exercised  the  Power, 
created  the  necessity  of  having  Probate  taken  in  respect 
of  Property,  part  of  which  was  the  Fund  in  question.  I 
think,  therefore,  that  the  payment  made  by  the  Execu- 
tor, was  right  {b\ 

Exception  allowed. 


BENNETT  r.  COLLEY.  }^^^  ''  , 

17th  &  23d 

By  an  Indenture  dated  the  29th  of  November  1733,      Japuary.  ^ 
the  Dean  and  Chapter  of  Chester  demised  the  Rectory  j^^^j^^^  Tenant 
and  Tithes  of  Shotuncky  Great  and  Little  Sanghall,  for  Life  and  Re- 
Capenkurst,  Woodbank  and  Ledsham,  in  the  County  of  ^^^^^^^^ 

CkesteTf  to  Samuel  Bennett^  for  21  years,  at  the  yearly   

Rent  of  SO  /.    It  being  the  custom  of  the  Dean  and  Testator  be- 
Cfaapter  of  CA^s^crto  grant  Renewals  of  their  Leases  at  (^rchlL^ase 

(5)  See  In  the  matter  of  Cholmondeky,  1  Crompt.  and  ^'foj.  {|^Je^^ 
Heeson's  Rep.  149-  mainder  to  his' 

first  and  other 

sons,  and  directed  the  Lease  to  be  continually  renewed  by  the 
Persons  in  possession  for  the  time  being.  A,  neglected  to  renew, 
and  the  Lease  expired  in  1798.  His  eldest  Son  attained  21  in 
1800.  In  1830  A.  died.  In  1831  the  eldest  Son  filed  his  Bill, 
praying  to  be  compensated  for  the  Loss  of  the  Lease  out  of  A*s 
Assets.  Held  that  he  was  entitled  to  the  relief  notwithstanding 
the  lapse  of  time. 
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the  expiration  of  every  Seven  years,  provided  applicatioii 
was  made  to  them  within  Six  months  afterwards.  Re- 
newals of  the  before-mentioned  Lease  were  granted  to 
Bennett  in  1742,  1749,  and  1766. 

Bennett,  by  his  Will,  dated  the  13th  of  September 
1763,  devised  to  Edward  Pamell  and  Thomas  Brock, 
and  their  Heirs,  all  his  Messuages,  Lands,  Heredita- 
ments and  Real  Estates,  in  Great  and  Little  Sanghall, 
upon  Trust,  by  Mortgage  of  the  same  or  any  part 
thereof,  to  raise  so  much  Money  as,  together  with  cer- 
tain other  Money  to  come  to  their  hands  as  therein  men- 
tioned, would  be  sufficient  to  pay  his  Debt  and  Legacies  ; 
and,  in  case  sufficient  Money  could  not  be  raised  by 
Mortgage  of  his  Estates  in  Sanghall  for  the  purposes 
aforesaid,  he  gave,  to  his  Trustees,  the  Tithes  of  the 
Township  of  Sanghall  and  elsewhere,  which  he  then 
held  by  Lease  under  the  Dean  and  Chapter  of  Chester^ 
to  hold  for  all  his  Estate  and  Interest  therein,  (with 
power  for  his  Trustees  to  renew  the  same  Lease  out  of 
their  Trust-money)  upon  Trust,  by  Mortgage  of  the 
same  Tithes,  to  raise  so  much  more  Money  as  would  be 
sufficient,  with  the  other  Trust-money,  to  discharge  the 
remainder  of  his  Debts,  Legacies,  Funeral  Expenses  and 
Charges  attending  tlie  Trusts  of  his  Will ;  and,  subject 
as  aforesaid  and  chargeable  as  thereinafter  mentioned^ 
he  devised  all  his  Real  Estates  of  Inheritance  in  Great 
and  Little  Sanghall,  and  also  his  Manor  of  Shotwidk 
and  all  other  his  Real  Estates,  to  his  Wife,  Martha 
Bennett,  for  her  life,  with  remainder  to  John,  the  son 
of  his  Nephew  Samuel  Nevitt  for  his  life,  with  remain- 
der to  the  Trustees  to  preserve  Contingent  Remainders^ 
with  remainder  to  Samuel  Nevitt's  first  and  other  Sons 
in  Tail  Male,  with  remainders  over.  The  Will  contained 
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the  following  Clause  : — "  And,  as  to  the  said  Tithes  I 
hold  under  the  said  Dean  and  Chapter,  the  Lease 
whereof  is  renewable  every  Seven  years,  and  which  re- 
newal is  soon  to  take  place,  my  Will  is  that  my  said 
Tmstees  shall  first  renew  the  same,  and  pay  the  Consi- 
deration-money thereof,  out  of  their  Trust-money,  and 
take  such  new  Lease  in  their  names,  to  attend  the  devise 
of  such  Tithes  by  this  my  Will ;  and,  after  such  first 
renewal,  I  direct  that  the  Person  for  the  time  being  pos- 
sessing such  Tithes  under  this  my  Will,  shall  continu- 
ally renew  the  same  Lease  thereof,  so  that  the  posses- 
sion of  the  same  Tithes  may  be  continued  to  the  Parties 
for  the  time  being  possessing  my  Manor  of  Shotwick,  so 
long  and  so  far  as  may  be  by  law ;  and,  therefore,  I  give 
and  devise  the  said  Tithes  and  all  my  Estate  therein,  with 
the  right  of  renewal,  and  when  renewed  from  time  to 
time  as  aforesaid,  subject  to  the  Trusts  and  Powers 
afiiresaid,  to  my  said  Wife,  for  her  life,  and  after  her 
decease,  to  the  Person  and  Persons  for  the  time  being 
successively  possessing  my  said  Manor  of  Shotwick, 
onder  this  my  Will,  and  to  go  along  with  the  Limitations 
of  the  said  Manor,  as  far  as  may  be  without  being  sub- 
ject or  Uable  to  any  other  charge  or  disposition  than 
such  Person  can  make  of  the  said  Manor/'  The  Tes- 
tator appointed  Pamell  and  Brock  Executors  of  his 
Willy  and  died  on  the  23d  of  September  1763.  In  the 
month  of  November  1763,  1770  and  1777  renewed 
Leases  of  the  Tithes  were  granted,  for  21  years,  by  the 
Dean  and  Chapter,  either  to  the  Testator's  Widow,  or 
to  Brock,  the  acting  Executor  of  his  Will.  In  Decem- 
ber 1777  the  Widow  died,  and  upon  her  decease,  John 
Nefriit,  the  PlaintifiTs  Father,  (who  afterwards  took  the 
same  of  Bennett,)  entered  into  possession  of  the  Estates 
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and  Tithes  comprised  in  the  Will,  as  Tenant  for  Life 
under  the  Will. 

In  November  1784,  the  first  Seven  years  of  the  Lease 
granted  in  17779  expired ;  and  the  Plaintiff's  Father 
having  neglected  to  apply  for  a  Renewal  until  after  the 
expiration  of  Six  months  from  that  time,  the  Dean  and 
Chapter,  on  that  account,  refused  to  grant  him  any 
further  Lease  of  the  Tithes :  and  in  1798,  the  Lease  of 
1777  expired.  In  July  1800  the  Plaintiff  attained  %\. 
His  Father,  by  his  Will  dated  the  2d  of  May  1823,  gave 
a  Field  to  the  Plaintiff  in  Fee,  and  bequeathed  the 
whole  of  his  Personal  Estate,  to  the  Defendants,  in 
Trust,  after  payment  of  his  Debts,  for  his  Daughters, 
and  appointed  the  Defendants  his  Executors.  In  May 
1830  the  Plaintiff's  Father  died. 


The  Bill  was  filed  in  January  1831.  It  alleged  that 
the  Plaintiff,  until  after  his  Father's  death,  was  not 
aware  of  the  existence  of  the  Lease,  or  of  the  n^lect  to 
renew  it:  that,  if  his  Father  had  duly  renewed  the 
Lease  every  Seven  years,  according  to  the  Custom  of 
the  Dean  and  Chapter,  the  same  would  have  been  re- 
newed in  1826,  and  the  Plaintiff,  as  the  Person  in  pos- 
session of  the  Estates  devised  by  Samuel  Bennett, 
would  have  been  entitled,  at  the  time  of  filing  the  Bill, 
to  an  unexpired  Term  of  17  years  in  the  Tithes,  and 
also  to  the  Tenant  right  of  Renewal,  which  had  been 
wholly  lost  to  him  by  his  Father's  n^lect.  The  Bill 
prayed  that  it  might  be  declared  that  the  Plaintiff's 
Father  was  bound,  pursuant  to  the  directions  in  Sammd 
Betmett's  Will,  and  to  the  Tenant  right  of  Renewal,  to 
have  renewed  the  Lease  in  November  1777,  and  that 
the  Plaintiff  was  entitled  to  an  adequate  compensation 
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from  his  Father's  Estate,  for  the  Loss  of  the  Lease  and 
Tenant  right  of  Renewal ;  and  that  it  might  be  referred 
to  the  Master,  to  ascertain  the  amount  of  such  Loss,  the 
Plwitiff  being  willing  to  allow,  in  taking  such  account, 
such  reasonable  Sum,  if  any,  as  he  would  have  been 
bound  to  contribute  towards  the  Fine  and  other  Expense 
of  such  Renewal,  and  that  the  amount  of  the  Compensation 
m^t  be  paid,  to  the  Plaintiff,  out  of  his  Father's  Assets. 

The  Defendants,  in  their  Answer,  said  that  the  Plain- 
tiff, previous  to  his  Father's  death,  had,  in  his  posses- 
sicm,  a  Copy  of  Samuel  Bennett's  Will,  and  had  it  in  his 
power  to  have  informed  himself  of  its  contents ;  and, 
therefore,  they  did  not  beUeve  that,  up  to  the  time  men- 
tioned in  the  Bill,  he  was  uninformed  as  to  the  Lease : 
that,  in  a  conversation  which  the  Defendant  Collet/ 
had  with  the  Plaintiff,  shortly  after  his  Father's  death, 
CMey  asked  the  Plaintiff  whether,  in  or  about  1800, 
(b  which  year  the  Plaintiff  joined  with  his  Father  in 
suffering  a  Recovery  of  the  Freehold  Estates  of  which 
he  was  Tenant  in  Tail  under  Samuel  Bennett's  Will,) 
he  heard  his  Father  state  any  reason  for  not  taking 
ft  new  Lease  of  the  Tithes,  and  that  the  Plaintiff, 
m  reply,  told  Colley  that*  he  had,  at  that  time,  heard 
his  fiither  say  that  they  were  not  worth  continuing  at 
the  rate  they  then  asked  for  them ;  that,  therefore,  the 
Defendants  beUeved  it  probable  that,  in  or  about  1800, 
the  Plaintiff  acquiesced  in  the  expiration  of  the  Lease : 
that  the  Plaintiff's  Father,  from  1800  until  his  death, 
allowed  the  Plaintiff  a  yearly  Sum  of  100/.,  and,  at 
wions  times,  advanced  him  Sums  of  Money,  to  pro- 
mote his  views  in  Life,  and  furnished  him  with  Com, 
Heat  and  other  Articles  for  the  use  of  his  Family,  and 
otherwise  conferred  on  him  considerable  pecuniary  and 
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valuable  benefits,  and  devised  to  him  a  piece  of  Free- 
hold Land  ;  and  the  Defendants  believed  that  the  Plain- 
tiff's Father  would  not  have  done  so  if  he  had  believed 
that  the  Plaintiff  would  have  set  up  the  Claim  made  by 
his  Bill;  and  they  submitted  whether,  the  Plaintiff 
having  accepted  such  benefits,  with  the  knowledge  of 
Samuel  Bennetts  Will,  as  before-mentioned,  and  that 
the  Lease  had  been  suffered  to  expire,  without  having 
asserted  any  right  in  his  Father's  lifetime,  ought  to 
be  permitted  to  make  the  Claim  insisted  on  by  his  Bill, 
or,  if  he  was  so  permitted,  then  whether  he  ought  not 
to  account  for  and  give  up  all  Money  and  other  Bene- 
fits given  to  him,  by  his  Father,  either  in  his  lifetime  or 
by  his  Will. 

A  Witness  for  the  Defendants,  deposed  that  he  lived, 
as  a  Farm  Servant,  in  the  service  of  the  Plaintiff's 
Father,  for  about  40  years,  commencing  about  60  yean 
ago ;  that  it  was  well  known,  in  the  Country,  when 
the  Plaintifi^s  Father  collected  the  Tithes,  and  also 
when  the  Tenancy  ran  out :  that  the  Plaintiff  bad  lived 
about  four  miles  from  Sanghall,  where  his  Father  re- 
sided, ever  since  he  went  Apprentice,  (except  for  a 
short  time,  when  he  went  to  London,)  and  frequently 
came  to  visit  his  Father,  at  Sanghall ;  that  it  was  well 
known,  in  the  Family  and  by  the  Servants  of  the  Plain- 
tifi^'s  Father,  that  his  Tenancy  of  the  Tithes  had  run 
out,  and  that  he  had  lost  the  Tithes ;  and  that  the  Wit- 
ness considered  it  to  be  certain  that  all  the  Family  of 
the  Plaintifi^s  Father  must  have  known  that  he  had 
lost  the  Tithes. 

Sir  E.  Sugden,  Mr.  Pepys  and  Mr.  Stuart,  for  the 

Plaintiff: 
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If  the  PlamtifTs  Father  had  applied  to  the  Dean 
and  Chapter,  in  proper  time,  he  might  have  had  the 
Lease  renewed.  He  was  entitled  to  so  much  only  of 
the  produce  of  the  Tithes  as  would  have  remained  after 
setting  apart  sufficient  to  keep  the  Lease  in  existence. 
Lord  MUsintoum  v.  Lord  Portmore  (a).  But  he  re- 
ceived and  appropriated  to  his  own  use,  the  whole  of 
the  Produce,  and  his  Son  has  got  nothing ;  so  that  the 
Father's  Estate  has  been  enriched  at  the  Son's  expense. 
Even  if  the  Father  could  not  have  renewed  the  Lease, 
he  would  not  have  been  entitled  to  take  the  whole 
Profits  of  the  Lease :  for  a  Tenant  for  Life  is  not  entitled 
to  exhaust  a  perishable  Fund. 

The  only  ground  on  which  the  relief  prayed  by  the 
Bill  is  resisted,  is  the  length  of  time.  But  the  Plain- 
tiff's Title  did  not  commence  till  1830  ;  and  there  is  no 
trace  of  any  knowledge  in  the  Plaintiff  that  the  Lease 
had  not  been  kept  on  foot.  A  Party  cannot  wave  what 
be  had  no  knowledge  of.  The  obligation  on  the  Father 
was  in  the  nature  of  a  Trust :  he  was  a  Trustee  of  the 
Fund  that  would  have  been  requisite  to  pay  for  the 
lenewal.    Colegrave  v.  Manhy  {b). 

Mr.  Knight  and  Mr.  Kolfe  for  the  Defendants : 

If  the  Plaintiff  ever  had  any  right  to  sue,  he  has 
lost  it  by  length  of  time.  The  time  began  to  run  from 
the  moment  when  the  Plaintiff  might  first  have  filed 
his  BilL  Harrison  v.  HoUins  (c).  Price  v.  Copner  (d), 
Fatter  v.  Blake  (e).  The  Father,  down  to  the  time  of 
his  death,  was  enjoying  what  the  Son  had  a  right  to 

(a)  5  Madd.  471.  (c/)  Ibid.  347. 

lb)  8  Rubs.  238.  (e)  4  Bligh,  140. 

(c)  1  Sim.ft  Stu.  471. 
Vol.  V.  p 
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have  impounded.  If  the  Son  had  sued  the  Father 
before  his  death,  the  Father  would  have  had  an  Answer 
to  the  demand  on  the  ground  of  acquiescence ;  and  the 
Suit  against  the  Assets  can  only  be  sustained  on  the 
ground  that  the  Father  himself  was  liable.  The  Son 
allowed  the  Father  to  live  and  die  under  the  impressioQ 
that  he  was  not  liable  to  the  Demand. 

It  was  said  that  the  Son  was  ignorant  of  his  Rights ; 
but  it  has  been  proved  that  he  was  on  intimate  terms 
with  his  Father ;  and  that  it  was  well  known,  in  the 
Family,  that  the  Lease  had  expired,  and  that  the  Tithes 
were  received  by  other  Persons.  The  Tithes  in  question 
were  the  Tithes  of  an  Estate  which  the  Father  held ; 
and  he  was  liable  to  pay  them  in  consequence  of  his 
having  lost  the  Lease.  Could  the  Son  be  ignorant  that 
his  Father  was  paying  Tithes  for  his  Estate  ?  The 
Son  must  have  known  of  the  Will  of  Samuel  Bennett, 
for  he  joined  in  the  Recovery.  And,  if  he  knew  of  the 
Will,  he  must  have  known  of  the  Lease,  and  of  the 
direction  in  the  Will  as  to  renewing  the  Lease. 

Sir  E.  Sugden  in  reply : 

We  do  not  contend  that  the  Plaintiff  did  not  know 
of  Samuel  Bennett's  Will,  but  that  he  did  not  know 
that  the  Trust  or  Direction  contained  in  it  respecting 
the  renewal  of  the  Lease,  had  not  been  performed. 
There  is  nothmg  to  fix  the  Plaintiff  with  knowledge 
that  the  Trust  was  not  performed.  Foster  y.  Blake 
and  Harrison  v.  Hollins  have  no  application.  Thej 
were  Cases  between  Tenant  for  Life  and  Remainder- 
man on  the  one  hand,  and  a  third  Person  claiming 
adversely  to  them  both.  Here  both  Parties  claim  under 
the  same  Title.   A  Case  of  successive  Rights,  is  quite 
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different  from  a  Case  in  which  a  Remainder-man  is 
seeking  a  Remedy  against  the  neglect  of  the  Tenant 
for  Life.  It  is  quite  clear  that  wherever  the  Tenant  for 
Life  is  to  do  an  act  for  the  benefit  of  the  Remainder- 
man, which  benefit  is  to  accrue  to  him  at  the  death 
of  the  Tenant  for  Life,  the  Remainder-man  is  not 
bound  to  inquire,  until  the  death  of  the  Tenant  for 
Life,  whether  the  act  has  been  done.  He  may  wait 
till  the  death  of  the  Tenant  for  Life,  though  he  may,  if 
he  pleases,  have  his  Remedy  sooner.  The  Father's 
Estate  has  been  benefited  by  the  Breach  of  Trust,  and 
the  Plaintiff  is  entitled  to  be  indemnified  out  of  it. 

The  Vice-Chancellor  : 

I  shall  take  time  to  consider  this  Case.  The  only 
point  on  which  I  have  any  doubt,  is  the  length  of 
time.  The  Cases  cited  have  been,  certainly,  met  by 
the  Argument  in  Reply. 

The  Vice-Chancellob  :  330!  January. 

The  only  question  which  I  wished  to  consider  in 
this  Case,  was  whether  the  objection  which  has  been 
made  with  respect  to  the  lapse  of  time,  is  a  valid 
objection,  so  as  to  prevent  the  Plaintiff  from  having  the 
relief  which  he  asks. 

By  the  Will  of  Samuel  Bennett^  a  Trust  was  imposed, 
personally,  upon  the  Tenant  for  Life  of  the  Leasehold 
Estate,  that  he  should,  after  one  Renewal  had  been 
made  by  the  Trustees  of  the  Testator,  renew  the  Lease  ; 
the  words  being:  ^^And,  after  such  first  Renewal,  I 
direct  that  the  Person  for  the  time  being  possessing 
such  Tithes  under  this  my  Will,  shall  continually  renew 
the  same  Lease  thereof,  so  that  the  possession  of  the 

p  2 


1832. 


Bennett 
Col  LEY. 


CASES  IN  CHANCERY. 


same  Tithes  may  be  continued  to  the  Parties  for  the 
time  being  possessing  my  Manor  of  Shotwick,  so  long 
and  so  far  as  may  be  by  Law ;  and,  therefore,  I  give 
and  devise  the  said  Tithes,  and  all  my  Estate  therein, 
with  the  Right  of  Renewal,  and  when  renewed  from 
time  to  time  as  aforesaid,  subject  to  the  Trusts  and 
Powers  aforesaid,  to  my  said  Wife,  for  her  Life,  and, 
after  her  decease  to  the  Persons  for  the  time  being  suc- 
cessively possessing  my  said  Manor  of  ShotuAckj  imdo* 
this  my  Will."    Now  the  Father  of  the  Plaintiff  was  in 
possession,  as  Tenant  for  Life,  of  the  Lease;  which, 
being  a  Lease  for  21  years,  and,  according  to  the  Cus- 
tomary Courtesy  of  the  Cathedral  Church  at  Chester^ 
renewable  every  seven  years,  would  have  been  renew- 
able in  the  year  1784.    It  appears,  from  the  evidence, 
that,  if  there  had  been  a  proper  course  adopted  by  the 
Tenant  for  Life,  he  might  have  renewed  the  Lease ; 
and  if  he  had  renewed  the  Lease  in  the  year  1784, 
there  is  no  reason  whatever,  upon  the  Evidence,  to  con- 
clude that  the  Renewals  might  not  have  been  had  in 
succession  ;  so  that,  at  the  time  when  the  Testator  died, 
there  would  have  been  a  Lease  in  existence,  to  the  bene- 
fit of  which  the  Plaintiff  would  have  been  entitled.  I 
think,  therefore,  that  the  subsequent  non-renewals  of  the 
Leases,  must  all  be  referred  to,  and  considered  as  derived 
from  the  original  neglect,  in  the  year  1784,  to  renew  at 
that  time.    It  was  said,  by  the  Counsel  for  the  Defisn- 
dants,  that,  inasmuch  as  there  was  not  a  Renewal  in 
1784,  at  that  time  the  injury  to  the  Plaintiff  commenced ; 
and,  inasmuch  as  he  attained  his  age  of  21  in  the  year 
1800,  he  ought  then  to  have  filed  his  Bill,  and  because 
he  did  not  file  his  Bill  in  the  year  1800,  by  the  lapse  of 
time,  he  is  barred  from  having  any  relief  in  this  Court ; 
and  three  Cases  were  cited :  the  case  of  Pricey.  Copner, 
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in  which  the  principle  is  acknowledged  which  was  laid 
down  by  Sir  Thomas  Plumer,  M.  R.,  and,  afterwards,  by 
the  House  of  Lords,  in  Cholmondeley  v.  Clinton  (/),  and 
also  the  Cases  of  Harrison  v.  HoHins,  and  Foster  v. 
Blake.  Those  Cases  decided  only  that,  where  there 
had  been  the  commencement  of  an  adverse  right,  that 
adverse  right  might  be  so  matured  and  perfected  by  the 
lapse  of  time,  that,  after  a  given  lapse  of  time,  a  Court 
of  Equity  would  not  give  relief.  Let  us  then  consider 
what  would  have  been  done  if  the  Plaintiff  had  filed  a 
Bill  immediately  upon  his  coming  of  age,  or  rather,  what 
would  have  been  done,  if,  during  his  Infancy,  a  Next 
Friend  had  filed  a  Bill  in  his  name.  It  is  perfectly  true 
that^  when  the  Renewal  was  not  made  in  the  year  1784, 
there  was  a  prospect  of  damage  created ;  because  it 
might  be  inferred  that,  inasmuch  as  the  Renewal  was 
not  then  made,  the  Dean  and  Chapter  might  not  think 
proper  to  renew  at  any  subsequent  time.  Now  that 
would  be  the  state  of  the  Case  at  that  time ;  but  the 
ultimate  dam^e  which  would  have  to  be  suffered  by 
the  Person  in  remainder,  when  his  remainder  came  into 
possession,  was  not  complete,  and  the  precise  amount  of 
it  could  noty  at  that  time,  be  ascertained  ;  and  it  is  per- 
fectly obvious  that,  until  the  death  of  the  Tenant  for 
Life,  the  precise  quantum  of  damage  could  not  be  ascer- 
tamed ;  because  all  that  the  Plaintiff  could  be  entitled 
to,  would  be  such  portion  of  the  Lease  as  should  remain 
after  the  death  of  the  Tenant  for  Life,  after  the  last  Re- 
newal ;  and,  inasmuch  as  the  Tenant  for  Life  might  have 
died  at  any  time  during  the  space  of  seven  years  be- 
tween the  granting  of  the  Lease  which  might  be  in  exist- 
ence at  his  death  and  the  time  for  Renewal,  it  is  perfectly 
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1833.        obvious  that^  up  to  the  time  of  the  death  of  the  Tenant 
for  Life,  the  quantum  of  damage  to  be  suffered  by  the 
Tenant  in  Remainder,  is  unascertainable.   Then  what 
CoLLKT       Relief  could  have  been  given?     A  Court  of  Equity 
mighty  I  conceive,  if  the  Bill  had  been  filed  immediately 
upon  the  non-renewal  at  the  proper  time,  have  imposed 
a  Receiver  upon  the  Estate,  and  have  sequestered  the 
Rents  and  Profits,  so  as  to  form  a  Fund  out  of  which, 
whenever  an  opportunity  of  Renewal  occurred,  a  Re- 
newal might  be  had  :  but  then  it  is  quite  clear  that,  if  a 
Fund  had  been  created  during  the  life  of  the  Tenant  for 
Life,  for  the  purpose  of  Renewal,  the  Tenant  for  Life,  at 
any  time,  might  have  had  the  whole  of  that  Fund  trans- 
ferred to  him,  upon  renewing,  at  his  own  expense,  or 
without  expense,  if  he  could  contrive  to  procure  a  Re- 
newal without  it.    It  follows,  therefore,  that  though  there 
was  an  incipient  damage  commenced  in  the  year  1784, 
and  though  there  was  a  prospective  damage  during  the 
whole  life-time  of  the  Tenant  for  Life,  yet  that  ultimate 
damage  against  which  a  Court  of  Equity  would  ulti- 
mately be  called  upon  to  relieve,  would  not  happen  until 
the  death  of  the  Tenant  for  Life ;  and  my  opinion,  there* 
fore,  is  that,  though  there  might  have  been  a  preventive 
relief  administered  during  the  life  of  the  Tenant  for 
Life,  the  ultimate  measure  of  justice  to  be  distributed 
between  the  Tenant  for  Life's  Estate  and  the  Person  to 
take  in  remainder,  could  not  be  defined  until  the  death  of 
the  Tenant  for  Life.   The  consequence  is  that  the  only 
Bill  which  could  be  filed,  so  as  to  obtain  the  precise 
amount  of  Relief  in  respect  of  the  damage  sustained,  is 
the  Bill  which  would  be  filed  immediately  on  the  death 
of  the  Tenant  for  Life,    Now  the  Plaintiff's  Father  died 
on  the  2d  of  May  1830,  and  the  Bill  was  filed  in  Janu- 
ary 1881 ;  and  my  opinion,  therefore,  is  that  the  lapse 
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of  time  is  no  bar  to  the  relief :  and,  therefore,  it  must  be  1832. 
referred,  to  the  Master^  to  ascertain  what  is  the  damage 
which  the  Plaintiff  has  sustained  by  reason  of  the  non- 
renewal of  the  Lease  by  the  Tenant  for  Life,  according  to 
the  Terms  of  the  Will ;  and  the  damage  which  the 
MoMter  shall  so  find,  must  be  paid  out  of  the  Assets ; 
and  the  Assets  also  must  bear  the  Costs  of  the  Suit.* 

•  Affirmed  by  the  Lord  Chancellor,  16th  December  1833. 
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SPIRES  V.  SEWELL. 

A  BILL  which  had  been  filed  by  the  Plaintiff  in  this 
Cause,  was  dismissed  for  want  of  prosecution.  The 
Defendant  to  that  Bill  afterwards  died ;  and  the  Plain- 
tiff, before  he  had  paid  the  Costs  of  the  Suit,  filed  the 
Bill  in  this  Cause,  against  the  Defendant  Sewell,  who 
was  the  Executor  of  the  Defendant  in  the  former  Suit. 
The  object  of  both  Suits  was  the  same. 

Mr.  Pepys  and  Mr.  K.  Parker,  for  the  Defendant, 
DOW  moved  that  the  Proceedings  in  this  Suit  might  be 
stayed,  until  the  Plaintiff  had  paid  the  Costs  of  the 
fonner  Suit.  They  cited  Pickett  v.  Loggon  (a;.  Hoi- 
hrooke  V.  Cracraft  (6),  and  Standen  v.  Edwards  (c). 

Mr.  Knight  for  the  Plaintiff,  read  an  Affidavit,  in 
order  to  show  that  the  Plaintiff  was  entitled  to  the  Fund , 
which  was  the  subject  of  the  Suit,  and  which  had  been 
brought  into  Court  in  the  first  Cause,  and  asked  that 
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the  Defendant  might  take  the  Costs  out  of  that  Fund, 
the  Plaintiff  being  in  indigent  circumstances. 

The  Vice-chancellor  said  that  he  did  not  think 
that  it  was  incontrovertibly  clear  that  the  Plaintiff 
was  entitled  to  the  Fund  in  Court,  and  granted  the 
Motion. 


183a:  WILSON  V.  CALVERT. 

3i8t  January. 

Praaice.      XhE  i^laintiff  had  examined  a  Witness  respecting  a 

  *      Conversation  between  the  Defendant  and  the  Witness. 

The  Plaintiff  declined  to  read  the  Deposition,  at  tlie 
hearing  of  the  Cause,  as  it  made  against  him.  The  De- 
fendant then  proposed  to  read  the  Deposition,  as  his 
Evidence. 


But  the  Vice-chancellor  ruled  that  the  Defendant 
was  not  at  Uberty  to  read  the  Deposition,  as  it  was  not 
Evidence  for  the  Defendant  as  to  whose  Conversation 
it  related. 
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1833  : 

GREENING  v.  BECKFORD.  33d  January. 

Mrs.  HUISH  was  entitled  to  a  Share  of  a  Fund  in  Inc^^rance. 

Court,  in  which  her  Father  had  a  Life  Interest.    She   ' 

and  her  Husband  assigned  her  Share  to  Gye,  for  Valu-  A.  being  en- 
able Consideration.   A  considerable  time  afterwards,  ^^^^^^toaRe- 

'  versionary  In- 

they  assigned  the  same  Share  to  Levt/y  for  Valuable  terest  in  a  Fund 
Consideration.  Levy,  before  he  paid  his  Money,  caused  ^  Court,  ^  ^ 
Inquiries  to  be  made,  at  the  Accountant-Generars  and  ^dfi^^rwards. 
Registrar's  Offices,  to  ascertain  whether  any  Order  had  to  C.   C.  ob- 
be^  made  restraining  the  transfer  of  the  Share,  and  [^\heFund'^ 
found  that  there  was  no  such  Order,  nor  any  Notice  shall  not  be 
of  any  prior  Incumbrance.    He  then  had  the  Share  ^^^^^J*^^  ^. 
assigned  to  him,  and  immediately  afterwards  obtained     j^j^q^  ^^^^ 
an  Order  that  it  should  not  be  transferred  without  the  Order  en- 
Notice  to  him ;  and  that  Order  was,  without  delay,  left  A^untarTt. 
at  the  Accountant-General's  Office,  and  entered.  General's  Office. 

Held  that  he 

The  Vice-CJuiTiceUoT  held  that  Levy^s  right  to  the  privity ^er^ 

Fond  was  entitled  to  Priority  over  Ch/e's  (a).  B.y  who  had  not 

taken  similar 

^  Precautions. 
Mr.  Knight  appeared  for  Levy,  and 

Mr.  Bagshaw€y  for  Crye. 


(a)  See  Williams  v.  Thorp,  ante,  vol.ii.  p.  257.  570  ;  Dearie 
^.  Ha//,  3  Russ.  1 ;  Loveridge  v.  Cooper,  Ibid.  30 ;  and  Cooper 
V.  Fynmore,  Ibid.  60. 
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,*S32:  MARSHALL  v.  HOLLOW  AY. 
23d  January. 

Tenant  for  Life  Thomas  HOLLOWAY,  Esq.,  by  his  WUl,  dated 

and  Remainder-^  ^Yie  2d  of  September  1813,  after  giving  some  pecuniary 

Personal  Legacies,  gave  to  the  Plaintiffs,  Samuel  Marshall  and 

Estate.  Vitruvius  Lawes,  and  to  the  Defendant  Faithful  Croftj 

A  having  a  Messuages,  Houses,  Buildings,  Lands,  Tene- 

Leasehold  Es-  ments  and  Hereditaments,  as  well  Freehold  as  Copy- 

tate  on  which  j^^y  Customary  and  Leasehold,  and  also  all  Monies, 
he  had  cove-  ^ 

nanted  to  erect  Debts,  Sums  of  Money,  Stocks  and  Annuities  in  the 
Buildings  within  Public  Funds  to  him  due,  owing  and  belonging,  and 
LqllSthedT        ^^^^  Personal  Estate,  Goods,  Chattels, 

and  also  his       Property  and  Effects  whatsoever  and  wheresoever,  in 

Personal  Es-      possession,  reversion,  remainder,  expectancy  or  other- 
tale,  subject  as*^  miiii  ''^ 
to  the  latter,  to  wise  howsoever.  To  hold  the  same  unto  and  to  the  use 

the  payment  of  of  the  said  Samuel  Marshall,  Vitruvius  Lawes  and 

Trustee8*Vor  B  Faithful  Croft,  their  Heirs,  Executors  and  Adminis- 

for  life  with  trators,  according  to  the  Nature  and  Tenures  of  the 

several  Limita-  g^^jj  Estates  and  Premises  respectively,  upon  Trust  to 

tions  over.  „      ,             •       ii*            ,             I- ,  •  ^ 

died  before  the  ^^^^       convert  mto  Money  such  parts  of  his  Personal 

time  expired,  Estate  as  should  not  consist  of  Monies  or  Stocks  or 
Covenant  un-  Annuities  in  the  Government  or  Public  Funds,  and  to 
perfoi-med  in  collect  and  receive  all  Debts  due  to  him,  and  thereout 
Su^Generalpw^^  satisfy  his  just  Debts  and  Funeral  and  Testa- 

sonal  Estatewas  nientary  Expenses,  and  also  to  retain  and  pay  the  seve- 
liable  to  the      ral  pecuniary  Legacies  thereinbefore  bequeathed  ;  and, 
the^Cov^ant^^  ^'^^^  payment  and  satisfaction  thereof,  to  lay  out  and 
invest,  in  their  names,  the  clear  surplus  Monies  arising 
from  his  Personal  Estate,  in  the  purchase  of  Stock  in 
some  of  the  Government  or  Parliamentary  Funds,  or 


CASES  IN  CHANCERY. 


107 


upon  Real  Securities  in  England^  and^  in  like  manner^ 
to  lay  out  and  invest  the  Dividends^  Interest  and  An- 
nual Proceeds  of  such  Stocks  and  Securities,  and  the 
rest  of  his  Personal  Estate,  and  also  the  clear  yearly 
Rents  and  Profits  of  his  Real  Estate,  from  time  to 
time,  as  and  when,  and  so  often,  and  during  all  such 
times  as  any  Person  or  Persons  beneficially  interested 
in  or  entitled  to  his  Real  and  Personal  Estates  under 
the  Trusts  thereinafter  declared  thereof,  should  be  under 
the  age  of  21  years,  adding  all  such  Investments  to  his 
Personal  Estate  in  order  to  accumulate  the  same :  and 
upon  further  Trust,  as  and  when  each  and  every  of  his 
Grandchildren  who  should  not  become  entitled  to  his 
Real  and  Personal  Estates,  or  some  Part  or  Share 
thereof,  under  the  Trusts  thereinafter  declared,  should 
attain  the  age  of  21  years,  to  raise  and  pay,  out  of  his 
Personal  Estate,  to  each  and  every  of  such  Grand- 
chiMren  not  so  entitled,  the  sum  of  1,000/.;  and,  sub- 
ject to  the  Trusts  thereinbefore  declared,  as  to,  for  and 
concerning  all  his  Freehold,  Copyhold  and  Leasehold, 
and  Real  and  Personal  Estates  thereby  devised  and 
bequeathed,  and  the  Stocks,  Monies  and  Securities  to 
be  purchased  and  invested  as  aforesaid,  the  Testator 
directed  that  the  same  Trustees  should  stand  seised  and 
possessed  thereof  upon  Trust  for  his  Grandson,  the  first 
or  eldest  Son  then  living  of  his  Daughter  Catherine, 
and  then  of  the  age  of  Five  years  or  thereabouts,  during 
his  life,  and,  after  his  decease,  upon  Trust  for  the  first 
and  every  other  Son  of  his  body  lawfully  to  be  begotten, 
saccessively,  and  the  Heirs  of  their  bodies  respectively, 
and,  in  failure  of  such  Issue,  upon  Trust  for  the  second 
Son  then  living  of  his  said  Daughter,  for  life,  and,  after 
his  decease,  for  his  first  and  other  Sons  in  Tail,  with 
sereral  Limitations  over  for  the  other  Issue  of  his 
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Daughter  then  bom  and  thereafter  to  be  bom,  with  the 
ultimate  Limitation  to  his  own  right  Heirs  and  Next  of 
Kin,  according  to  the  nature  and  tenure  of  the  said 
Tmst  Estates  respectively :  Provided  that  such  Person 
or  Persons  as  should,  under  his  said  Will,  be  entitled  to 
an  Estate  Tail  in  his  said  Real  Estate,  should  not  be 
absolutely  entitled  to  his  Leasehold  and  Personal  Es* 
tates  until  he,  she  or  they  should  attain  the  age  of  21 
years,  and  that  his  said  Leasehold  and  Personal  Estates 
should  absolutely  belong  only  to  such  Person  or  Persons 
as  should  first  attain  the  age  of  21  years  and  become 
entitled  to  an  Estate  Tail  in  Possession  in  his  Real 
Estates  under  the  Trusts  aforesaid,  and,  in  the  mean 
time,  the  same  Leasehold  and  Personal  Estates  should 
remain  subject  to  the  Trusts  thereinbefore  declared 
thereof. 

The  Testator  died  on  the  22d  of  January  1816,  leaving 
his  Daughter,  Catherine,  the  Wife  of  Horatio  MartdB, 
his  Heir  at  Law  and  Next  of  Kin.  She  had  several 
children  livmg  at  the  Testator's  death,  and  one  bom 
afterwards.  Horatio  Francis  Kingsford  Martelli  (who 
afterwards  took  the  name  of  HoUoway)  was  her  eldest 
Son. 

By  the  Decree  made  at  the  hearing  of  the  Cause,  on 
the  12th  of  April  1820,  the  Will  was  established,  and 
the  Tmsts  were  directed  to  be  carried  into  executicm, 
except  so  far  as  the  Will  directed  the  Income  of  the 
Testator's  Real,  Leasehold  and  Personal  Estates  to  be 
accumulated,  which  direction  was  declared  to  be  too 
remote  and  void  (a).    And  it  was  declared  that  H.  F.  JT- 
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{a)  The  hearing  of  the  Cause  is  reported  in  3  Swanst.  432. 
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Mwrtelli  was  entitled,  in  possession,  to  the  Rents  and 
Profits  of  the  Real  and  Leasehold  Estates,  and  to  the 
Dividends,  Interest  and  Annual  Proceeds  of  the  Per- 
sonal Estate,  for  his  life,  with  remainder  to  the  first  and 
other  Sons  of  his  Body,  successively,  according  to 
seniority  of  age,  and  the  Heirs  of  their  Bodies  respec- 
tively, vrith  such  Remainders  over  as  in  the  will 
contained.    And  the  usual  accounts  were  directed. 

It  appeared,  by  the  Master*^  Report  made  in  pursu- 
ance of  the  Decree,  that  the  Testator  was,  at  his  death, 
the  Lessee  of  the  Opera-house  and 'certain  other  Property, 
under  a  Lease  of  the  28th  of  February  1815,  granted  to 
him,  by  the  Crown,  for  99  years  from  the  5th  of  April 
1814,  at  different  Rents,  amounting  to  690  /.  per  Annum, 
and  by  which  Lease  the  Testator  covenanted  to  build 
divers  Houses  and  Buildings,  and  to  make  alterations 
and  improvements  in  and  about  the  Opera-house  and 
other  Premises  mentioned  in  the  Lease,  namely,  to 
huild  a  new  Front  to  the  Opera-house,  to  build  five 
Houses  in  Pall-mall,  to  build  17  Shops,  with  an  Arcade, 
at  the  back  of  the  Theatre,  and  seven  Houses  in  Charles 
Street  and  the  Haymarket,  and  to  enclose  the  whole 
with  a  stone  Colonnade,  on  or  before  the  25th  of  March 
1818,  which  Buildings  and  Alerations  were  incomplete 
at  the  Testator's  death,  and  required  the  immediate 
attention  of  his  Trustees  and  Executors,  and  the  Expen- 
diture of  large  Sums  of  Money,  in  order  to  prevent 
Forfeitures  and  Penalties  for  breaches  of  the  Covenants 
m  the  Lease :  for  which  reasons  the  Trustees  had  pro- 
ceeded to  carry  the  engagements  of  the  Testator  into 
effect,  by  completing  the  Buildings  and  Alterations, 
and  the  same  were  then  nearly  completed ;  and,  in  so 
doing,  they  had  expended  large  Sums  of  Money  arising 
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from  the  Testator's  Personal  Estate  which  had  then 
come  to  their  hands,  the  Rents  and  Profits  of  his  Real 
and  Leasehold  Estates,  and  Sums  which  they  had  been 
under  the  necessity  of  borrowing  in  order  to  meet  the 
expenditure. 

The  Cause  was  afterwards  heard  for  Further  Directions, 
and  H,  F.  K.  Martelli  having  been  advised  that  the 
Trustees  ought  not  to  have  applied  any  part  of  the 
Rents  and  Profits  of  the  Testator's  Real  and  Leasehold 
Estates  accrued  afler  his  decease,  in  the  completion  of 
the  Buildings  and  Improvements  before-mentioned,  in 
March  1828  presented  a  Petition  stating  that  he  should 
attain  21  in  June  following,  and  that  a  certain  Sum 
therein  mentioned  was  due  to  him  in  respect  of  such 
Rents  and  Profits,  and  submitting  that  he  was  a  Cre- 
ditor for  that  Sum,  upon  the  Testator's  Estate,  and  that 
the  same  ought  to  be  raised  out  of  the  remaining  Per- 
sonal Estate  of  the  Testator,  and,  if  necessary,  by  Sale 
or  Mortgage  of  a  sufficient  part  of  the  Estates  devised 
by  his  Will.  By  the  Order  made  on  this  Petition,  it 
was  declared  that  the  Plaintiff,  as  Tenant  for  Life  under 
the  Will,  was  entitled  to  the  Rents  and  Profits  of  the 
Leasehold  Estates  which  accrued  due  from  the  Testa- 
tor's decease,  but  without  prejudice  to  the  Inquiry 
thereinafter  directed :  And  it  was  referred  to  the  Ma^ 
tcTy  to  inquire  and  state  whether,  regard  being  had  to 
the  Testator's  Debts,  and  the  Covenants  and  Engage- 
ments entered  into  by  him  at  the  time  of  his  death, 
and  to  the  manner  in  which  provision  ought  to  have 
been  made  for  the  Payment,  Performance  and  Satis- 
faction thereof  out  of  his  Estate,  the  Sum  claimed, 
or  any  and  what  other  Sum,  was  due  to  the  Peti- 
tioner, in  respect  of  the  Rents  and  Profits  of  the 


183Q. 
Marshall 

V. 

HOLLOWAT. 


Marshall 

V. 


CASES  IN  CHANCERY.  201 

Real  and  Leasehold  Estates  accrued  since  the  Tes-  1832. 
tator's  death,  and  whether  any  and  what  part  of  the 
Testator's  remaining  Personal  Estate,  could  be  ap- 
plied to  the  payment  of  the  Sum  so  due,  or  whether  jjolloway 
the  whole,  or  any  and  what  part  thereof  ought  to  be 
raised  by  Sale  or  Mortgage  of  the  Estates  devised  by 
the  Will.  The  Master  reported  that  34,689  /.  1 0  s.  4  d. 
was  due  to  the  Petitioner,  in  respect  of  the  Rents  and 
Profits  of  the  Testator's  Real  and  Leasehold  Estates, 
tnd  that  certain  Sums  therein  mentioned,  being  the 
remaining  Personal  Estate  of  the  Testator,  and  amount- 
ing to  upwards  of  40,000/.,  could  be  applied  to  the 
payment  of  the  Sum  so  due.  The  Petitioner  then 
presented  another  Petition  praying  that  the  Report  might 
be  confirmed,  and  that  the  34,580/.  195.  4d.  might  be 
paid  to  him,  out  of  the  Testator's  remaining  Personal 
Estate  mentioned  in  the  Report.  That  Petition  now 
came  on  to  be  heard,  (b) 

Sir  JSl  Sugden  and  Mr.  Wilbraham  appeared  for 
the  Petitioner. 


Sir  C.  Wether  ell  and  Mr.  Humphry  for  the  Legatees 
in  lemainder,  whose  interest  it  was  to  contend  that  the 
expense  of  the  Buildings  and  Improvements  should  be 
borne  by  the  Leasehold  Estate,  which  was  a  perish- 
able Fund,  rather  than  by  the  general  Personal  Estate, 
which  was  a  permanent  one. 

There  is  not  a  word,  in  the  Will,  from  which  it  can 

(&/  This  was  an  amicable  Suit :  and,  though  some  of  the 
Parties  objected  to  the  Report,  it  was  arranged  that  they 
diould  not  except  to  it,  but  should  state  their  objections  at 
die  bearing  of  the  Petition  to  confirm  it. 
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be  contended  that  it  was  the  Testator's  intention  that 
the  burden  of  performing  the  Covenants  in  the  Lease, 
should  be  thrown  upon  his  general  Personal  Estate. 
On  the  contrary,  the  Petitioner's  claim  to  be  paid  so 
large  a  Sum  out  of  the  Personal  Estate,  is  inconsistent 
with  the  Will ;  for  it  clearly  appears  that  the  Testator's 
intention  was  accumulation.  At  the  Testator's  death, 
two  years  were  left  for  the  performance  of  the  Cove- 
nants in  the  Lease.  He  could  not  have  considered  the 
performance  of  it  as  a  Debt.  Wilson  v.  KnubUy  (c). 
The  value  of  the  Leasehold  Estate  has  been  greatly  in- 
creased by  the  Money  which  has  been  expended  in 
erecting  the  Buildings  and  making  the  other  Improve- 
ments on  it.  Consequently  the  burden  of  the  Expen« 
diture  ought  to  be  borne  by  the  Tenant  for  Life,  and 
those  who  will  succeed  to  the  Estate  after  him,  in  pro* 
portion  to  their  Interests.  The  question  is  not  between 
Realty  and  Personalty,  but  between  Personalty  of  one 
description  and  Personalty  of  another.  If  a  Leasehold 
Estate  is  devised  to  ^. and  the  general  Personal  Estate 
to  B.,  A.  cannot  require  B.  to  perform  Covenants  sub- 
ject to  which  the  Leaseholds  are  held.  No  one  can 
contend  that  the  Tenant  for  life  of  the  Leaseholds, 
could  require  the  Covenants  to  repair  and  to  insure,  to 
be  performed  out  of  the  Personal  Estate. 


There  is  no  distinction  between  a  Covenant  to  repair, 
and  a  Covenant  to  build.  Even  a  Mortgage  of  Lease- 
holds, will  go  with  the  Estate :  and  the  Party  who  takes 
the  Estate,  is  not  entitled  to  have  the  Mortgage  dis- 
charged out  of  the  Personal  Estate.  A  devisee  of  a 
Real  Estate  subject  to  a  Mortgage  created  by  the  Tes- 


(c)  7  East.  128. 
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tator,  is  entitled  to  have  the  Mortgage  discharged  out 
of  the  Personal  Estate,  because  the  Personal  Estate  is 
supposed  to  have  derived  a  benefit  from  the  Money 
borrowed.  The  principle  of  the  Decisions  in  White  v. 
White  (d)  and  Allan  y.  Backhouse  {e),  is  applicable  to 
the  present  case. 
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Mr.  lAfnch  appeared  for  the  Testator's  Next  of  Kin, 
and  Mr.  Fhiliimare  for  the  Trustees  of  the  Will. 


The  Vice  Chancellory  without  hearing  Sir  E.  Sugden 
in  reply,  said  that  the  Covenant  which  the  Testator  had 
entered  into  to  erect  Buildings  and  make  Improvements 
on  the  demised  Premises,  created  a  liability  which 
his  Personal  Estate  was  liable. to  satisfy:  and  that 
#  the  Crown  might  have  compelled  his  Executors  to 
perform  the  Covenant,  so  far  as  it  remained  unper- 
(brmed  at  his  death,  out  of  his  Personal  Estate ;  that, 
if  the  Testator  had  agreed  for  the  purchase  of  an 
Estate,  and  died  before  he  had  completed  the  Contract, 
this  Court  would  have  ordered  the  Purchase  -money  to 
be  paid  out  of  his  Personal  Estate :  that  it  was  decided, 
in  Vernon  v.  Lord  Egmont  (/),  that  a  Court  of  Equity 
will  not  allow  a  Residuary  Legatee  to  take  the  Residue, 
without  making  provision  for  Claims  that  might  be  made 
under  Covenants  entered  into  by  the  Testator :  that  it 
was  idle  to  talk  of  Persons  beneficially  interested  in  the 
Personal  Estate,  until  it  was  ascertained  whether  there 
would  be  any  Residue,  and  especially  in  this  Case,  where 
the  Fund  which  was  to  be  laid  out  upon  the  Trusts  of 
the  Will,  was  the  clear  surplus  Monies  arising  from  the 


(i\  9  Ves.  554.       (e)  2  Ves.  &  Beam.  65. 
(/ )  z  Bligh,  New  Series,  55+. 
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CASES  liN  CHANCERY. 


Testator's  Personal  Estate  after  payment  of  his  Debts  : 
that  there  was  a  material  distinction  between  the  Cove- 
nant in  question,  and  a  Covenant  to  repair*  (so  far,  at 
least,  as  the  Lessor  was  concerned,)  as  he  had  bis  secu- 
rity, in  the  value  of  the  Property  comprised  in  the  Lease, 
for  the  small  Sums  that  might,  from  time  to  time,  be- 
come due :  that,  under  Covenants  for  Renewal,  the  Fines 
became  due  at  distant,  and,  in  some  cases,  at  uncertain 
periods.;  but  here  the  Testator  had  covenanted  to  do 
certain  acts  within  a  short,  limited  time ;  and  there  was 
no  difficulty  in  ascertaining,  at  his  deatii,  the  Sum  that 
would  be  required  for  the  performance  of  the  Covenant: 
that,  in  Scrle  v.  St.  Eloy  {g)  wbeie  an  Estate  in  mort- 
gage was  devised  subject  to  the  Incumbmnces  tbeteon, 
and  the  Personal  Estate  was  given  to  another  Person^ 
subject  to  the  payment  of  the  Testator's  Debts,  it  was 
held  that  the  Mortgage-debt  must  be  paid  out  of  the 
Personal  Estate:  that,  in  this  Case,  no  Fund  being 
provided  for  the  performance  of  the  Covenant,  it  must 
be  satisfied  out  of  the  general  Personal  Estate,  no  part 
of  which  could  be  taken  until  the  Covenant  was  satis- 
fied ;  and,  consequently,  that  the  Master'^  Report  must 
be  confirmed  (A). 

(sO  1  P.  W.  386. 

(A)  See  Simmons  r.  Bolland,  3  Mer.  547 ;  and  Bennett  r. 
Colley,  antfy  181. 
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LESTER  V  GARLAND. 


By  the  Setttemdnt  oti  the  maniage  of  the  Defendant 
Gkrkiopher  Sjnnrier,  Amy,  one  of  the  Daughters 
ti^Gfearye  Oarlandf  bearing  date  the  21st  of  September 
laM^ -after  reciting  the  intendidd  marriage,  and  that  Miss 
Qmiamdi  BS  Legatee  under  the  Will  of  her  Uncle,  Sir 
Mbr  Istsier,^  wak  eiititled  to  the  sum  of  1,000/.,  and  Bmkrtpt. 
^^CkrUtcpkHr  Spurrier,  in  casfe  the  marriage  should  Debtor  and  Crt- 
\  effect^  would,  in  her  right,  become  entitled  to  that 


1832  : 
24th  January 

and 
17th  March. 


Sum^' wkeii  she  should  attain  thtf  age  of  21  years,  and  a  Trader,  on 


Stofrge  Oarlcmd,  in  consideration  of  his  natural  hisMarriage,  re- 
in^ end  affection  for  his  Daughter,  and  for  augmenting  SJne^  of^5^ooo  /. 
bar  Fortune  and  Estate,  had  agreed  to  advance,  in  her  with  his  Wife ; 

bmr,  the  sum  of  4,000  /,  to  be  p^d  to  Sptarier,  who,  f . 

^  .        Sum  of  Stock  m 

on  his  part,  had  agreed,  in  consideration  of  the  marriage.  Trust  for  him- 

ad  in*  order  to  make  a  provision  for  his  intended  Wife^  self  for  life,  with 

iMitlie  Issue  of  the' marriage,  to  advance  the  Sum  of  fo^tS^SX'' 

tS,SttL      8    Three  per  Cent  Reduced  Bank  Annui-  of  his  Wife  and 

ties,  to  be  invested  and  settled  in  the  names  and  upon  Children,  in  the 

^  event  of  his  be- 
coming Bank- 
rupt or  Insolvent.  And  it  was  provided  that,  if  he  should  survive 
his  Wife,  and  the  issue  of  the  Marriage  should  fail,  and  he  should 
then  be  or  should  have  been  a  Bankrupt,  15  Sixty-sixths  of  the  Stock 
riiould  belong  to  the  Wife*s  Next  of  Kin  in  Blood.  No  part  of  the 
5,000^  was  settled ;  but  the  whole  of  the  settled  Fund  was  the  Hus- 
band's Property,  and  it  did  not  appear,  from  any  of  the  expressions 
in  the  Settlement,  what  was  the  consideration  for  the  provision  as  to 
15  sixty-sixths  of  the  Stock.  Held  that  the  limitations  over  in  the 
event  of  the  Bankruptcy  of  the  Husband,  were  good  as  to  15  Sixty- 
nxtlu  of  the  TVtist  Fund,  that  being  the  proportion  of  the  Trust  Fund 
whidi  the  Wife's  Fortune  would  have  pih-chased,  but  were  void  as  to 
the  remainder. 
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the  Trusts  thereinafter  declared ;  and  also  reciting  that 
the  4,000/.  had  been  advanced  and  paid  by  George  Gar- 
land,  to  Spurrier,  who  had  transferred  the  33,333 /.  6$,8d. 
Reduced  Annuities  to  the  Plaintiffs  and  to  the  Defen- 
dants Peter  Jolliff  Bnd  William  Jvbber  Spurrier:  It 
was  agreed  and  declared  between  and  by  the  Parties 
thereto,  that  the  Plaintiffs  and  the  Defendants  P.  JaL 
liff  and  W,  J.  Spurrier  should  stand  possessed  of  the 
33,333/.  6s.  Sd.  Reduced  Annuities,  upon  certain  Tmsts 
therein  mentioned,  until  the  marriage  should  be  solem- 
nized, and  after  the  solemnization  thereof,  upon  Trust, 
to  pay  the  Dividends  thereof  to  Christopher  /furrier 
and  his  Assigns,  for  his  life,  or  until,  by  or  in  conse- 
quence of  any  unforeseen  misfortunes  in  Trade,  or  other- 
wise, it  should  happen  that  he  should  become  Bankrupt 
or  Insolvent,  if  ever  such  event  should  happen,  and  from 
and  after  his  death,  or  from  and  after  his  Bankruptcy 
or  Insolvency,  if  such  misfortune  should  happen  to  him, 
then  to  pay  and  apply  the  Dividends  of  the  Stock  to 
and  for  the  benefit  of  Amy  Spurrier  and  her  Assigns, 
during  her  life,  and,  in  particular,  from  time  to  time, 
during  the  then  remainder  of  the  joint  lives  of  Mr.  and 
Mrs.  Spurrier,  in  the  event  of  any  such  misfortune  as 
the  Bankruptcy  or  Insolvency  of  Mr.  Spurrier,  to  pay 
the  Dividends  for  the  sole  and  peculiar  use  of  Mrs. 
Spurrier  and  her  Children,  (if  any,)  separate  and  apart 
from  her  Husband,  and  not  in  any  manner  subject  or 
liable  to  his  Debts,  Control  or  Engagements,  and  with- 
out any  right  or  power  of  her  the  said  Amy  Spurrier,  to 
anticipate  or  assign,  or,  in  anywise,  charge  or  affect  the 
growing  payments  thereof,  and  her  receipts  in  vmting 
alone,  notwithstanding  her  Coverture,  to  be,  from  time  to 
time,  good  and  sufficient  discharges  for  the  same :  and 
after  the  death  of  Amy  Spurrier,  subject  nevertheless 
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and  without  prejudice  to  the  right  of  Christopher  Spur- 
rier  to  receive  the  Dividends  until  he  should  become  a 
Bankrapt  or  Insolvent,  should  such  event  happen  either 
in  her  lifetime  or  after  her  death,  to  stand  possessed 
of  the  Capital  in  Trust  for  all  and  every,  or  such  one  or 
more  exclusively  of  the  other  or  others  of  the  Children 
or  other  issue  of  the  marriage,  bom  in  the  lifetime  of 
Mr.  and  Mrs.  Sptnrier,  or  the  Survivor  of  them,  as 
Spurrier^  in  his  lifetime,  or  his  intended  Wife,  after  his 
death,  in  case  she  should  survive  him,  should  by  Will 
i4>point,  and,  in  default  of  such  appointment,  if  there 
should  be  but  one  Child  of  the  marriage,  the  Stock  to 
be  for  the  Portion  of  such  only  Child,  and  to  be  an 
Interest  vested  in  such  only  Child  at  his  or  her  age  of  21 
years  or  day  of  marriage,  and  to  be  transferred  to  him 
or  her  at  the  same  age,  day  or  time,  if  the  same  should 
happen  after  the  decease  of  the  Survivor  of  Mr.  and  Mrs. 
SpMrrieTj  but  if  otherwise,  then  immediately  after  the 
death  of  the  Survivor ;  and,  if  there  should  be  two  or 
more  Children  of  the  marriage,  upon  certain  other 
Trusts  therein  declared  for  their  benefit.  And  the  Set- 
tlement contained  the  usual  Provisions  for  bringing  into 
Hotchpot  the  Shares  of  the  Children  to  whom  any 
appointment  should  be  made,  and  for  the  Survivorship 
qS  the  Shares  of  such  of  them  as  should  die  under  21 
and  unmarried,  and  for  their  advancement ;  and  also  a 
Phmso  that  it  should  be  lawful  for  the  Trustees,  after 
the  death  of  Mr.  Spurrier^  or  from  and  after  his  be- 
coming a  Bankrupt  or  Insolvent,  in  case  the  same  should 
ever  happen,  and  after  the  death  of  Mrs.  Spurrier ^  to 
pay  and  apply  the  whole,  or  such  part  as  the  Trustees 
should  think  fit,  of  the  Dividends  of  the  Portion  or  re- 
spective Portions  to  which  any  Child,  Children  or  Issue 
should  or  might,  for  the  time  being,  be  entitled  in  ex- 
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pectancy^  for  his,  her  or  their  maintenance  -aiMl  e4aca> 
lion ;  and  it  wa»^  agreed  and  declared  that  if  - iSpvmar 
should  happen  to  become  Bankrupt  or  laafAfexit,  md 
should  survive  his  intended  Wife,  then,  from-aad  after 
such  his  Bankruptcy  or  Insolvency » and  the  deaths  of 
his  intended  Wife,  the  Trustees  «hottld>  dunng  Ae'te^ 
mainder  of  his  Ufe,  pay  the  whole  of  the  Dividnubol 
the  Portion  or  Portions  to  which  any  Child  or  ChiHran 
of  the  marriage,  who  should  have  attained.  %l,  mt^kt 
married,  should,  for  the  time  being,  be  entitled  (subject 
only  to  any  such  appointment  being  made  ta  the  cqoi* 
trary  as  aibresai49)  under  the  Settlement,  to  suchfChikl 
or  Children  . respectively,  for  his,  her.or  their,  reepectife 
proper  use  and  benefit.  And  it  was  also  agieed  and 'de- 
clared that,  if  there  should  be  no  Issue  x>f  tfae  nMyrmgei 
who  by  virtue  of  the  Trusts  aforesaid,  should  become 
entitled  to  an  absolute  Share  of  die  3d,83^2»«6si  QiL 
Reduced  Annuities,  the  Trustees  should  stand  poasesBeid 
thereof,  and  the  then  future  Dividends  thereofy  in  Trust 
for  the  Survivor  of  Mr.  and  Mrs.  Spurrier,  and  hb  or 
her  Executors  or  Administrators  ;  nevertheless,  in  case 
Amy  Spurrier  should  die  in  the  hfetime  of  Christopkeip 
Spurrier^  and  at  the  tim&  of  her  death,  or  aflefwaid% 
there  should  be  such  failure  of  Issue  of  the  marriage  as 
thereinbefore  mentioned,  then  notwithstandmg  fluiything 
thereinbefore  provided  op  declared,  it  was  thereby  ex- 
pressly provided,  declared  and  agreed,  that  if,  at  the  time 
of  such  failure  of  issue  as  therein  mentioned,  the  said 
Christopher  Spurrier  should  be,  or  should  have  been  a 
Bankrupt  or  Insolvent,  16  equal  Sixty-sixth  parts  of  the 
83,333/.  6s.  Sd.  Reduced  Bank  Annuities  should  go  and 
belong  to,  and  be  in  Trust  for  the  Next  of  Kin  in  Blood 
of  Mrs.  Spurrier,  at  the  time  of  her  death,  in  the  sane 
manner  as  if  she  had  died  intestate  and  without  ever 
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having  been  married  and  possessed  thereof  as  Personal  1832. 
Estate.  And  it  was  further  provided  that  the  Trustees 
should  after  the  death  of  Spurrier,  or  after  his  Bank- 
ruptcy  or  Insolvency,  and  after  the  death  of  Mrs.  Spur-  Gari^akd 
Her,  until  the  CapitalStock  should,  vest  absolutely  in  some 
Person  or  Persons  under  the  . Trusts  of  the  Settlement^ 
but  subject  to  the  Powers,  Directions  or  Agreements 
thereinbefore  contained  for  the  application  of  all  or  any 
part  of  the  Dividends  of  the  Portion  or  Portions  for  the 
time  being  of  any  Child  or  Children  of  the  Marriage, 
invest  the  Dividends  or  the  then  unvested  or  unapplied 
pait  or  parts  tbeiteo^  or  such  part  thereof  as  should  not 
be  paid  or  applied  under  the  Powers,  Directions  or  Agree- 
ments thereinbefore  contained,  in  their  names,  on  Govenb- 
ment  or  Real  Securities^  so  that  the  same  might,  during 
such  suspense  of  vesting,  accumulate  for  the  benefit  of 
the  Person  or  Persons  who,  under  the  Trusts  thereinbe- 
fixre  declared,  might  become  entitled  to  the  Funds  from 
which  such  Accumulations  should  have  respectively  pro- 
ceeded ;  and,  after  certain  powers  authorising  the  Loan 
of  the  Stock,  to  Mr.  Spurrier,  on  Mortgage,  and  the 
investment  thereof  in  the  purchase  of  Land,  it  was 
agreed  and  declared  that  the  provision  thereby  made  for 
Mrs.  Spurrier  was  intended  to  be  and  should  be  accepted 
by  her  in  lieu  of  all  Dower,  Thirds,  Freebench  or  Custo- 
mary or  Widow's  Part,  which  she  might  claim  in  any 
Lmdsy  Tenements  or  Hereditaments  whereof  Mr«  Spur-- 
riar  then  was,  or  at  any  time  during  the  intended  Cover- 
ture, might  be  seised  for  any  Estate  of  Freehdd  or 
Inheritance,  or  any  Customary  or  other  Estate  or  Inte- 
rest to  which  Dower  or  Freebench  was  incident. 

The  marriage  was  solemnized  soon  after  the  execu- 
tion of  the  Settlement,  with  the  consent  of  George  Gar- 
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landy  the  Father  of  the  Lady  who  was  then  an  Infiuit. 
The  Defendant  Amy  Aim  Spurrier  was  the  only  Issue 
qS  the  marriage. 

By  alterations  which  had,  from  time  to  time,  been 
made  in  the  Trust  Fund  comprised  in  the  Settlement,  in 
pursuance  of  the  Powers  for  that  purpose  contained 
therein,  the  33,333/.  Qs.^d.  Reduced  Annuities  wm 
changed  into  26,326/.  0^.  id.  Three  and  a  Half  per 
Cent.  Reduced  Annuities. 

At  and  previous  to  the  execution  of  the  Settlemait, 
Christopher  Spurrier  was  a  Trader,  and,  at  the  time  of 
the  issuing  of  the  Conmiission  after-mentioned,  he  was 
in  Partnership,  as  a  Merchant,  with  the  Defendants 
Peter  JoUiff  and  W.  Jubber  Spurrier.  On  the  7th 
July  1830,  a  Commission  of  Bankrupt  issued  against 
the  Partners,  under  which  they  were  found  Bankrupts, 
and  the  Defendants  Oearge  Garland,  John  Fryer  and 
Samuel  Spratt  Strong  were  chosen  their  Assignees. 

The  Bill  alleged  that  the  Assignees  claimed  to  be 
entitled  to  the  Dividends  to  accrue  due  on  the 
26,326/.  Os.  Id.  Three  and  a  Half  per  Cent  Reduced 
Annuities,  during  the  remainder  of  the  life  of  Ckri»^ 
topher  Spurrier,  and  to  the  Capital  thereof,  in  the  event 
of  such  failure  of  Issue  of  the  marriage  as  in  the  Ste- 
tlement  was  mentioned ;  but  that  such  Claim  was  dis- 
puted by  and  on  the  part  of  Amy  Spurrier  and  Amy 
Ann  Spurrier :  and  it  prayed  that  the  Rights  and  In- 
terests of  the  Parties  claiming  to  be  entitled,  under  the 
Settlement,  to  the  Dividends  to  accrue  due  on  the 
26,326/.  0^.  Id.  Stock,  during  the  remainder  of  the 
life  of  Christopher  Spurrier,  and  to  the  Capital  thereof. 
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in  the  event  before-mentioned,  might  be  ascertained  1832. 
and  declared ;  and  that  the  Trusts  of  the  Settlement 
might  be  carried  into  execution  under  the  Decree  of 

the  Court  GarIand, 

The  Defendants,  the  Assignees,  by  their  Answer, 
claimed  the  Dividends  of  the  Stock  during  the  re- 
mainder of  the  life  of  Christopher  Spurrier^  and  also 
the  whole  of  the  Capital  thereof,  in  the  event  of  such 
&ilure  of  Issue  as  in  the  Settlement  mentioned,  and  in 
the  event  of  Christopher  Spurrier  surviving  his  Wife, 
nibject  nevertheless,  if  Spurrier  should  survive  his 
Wife,  and,  at  the  time  of  such  &ilure  of  Issue  afore- 
aid,  he  should  be  or  have  been  a  Bankrupt  or  In- 
lolvent,  to  the  Payment  of  fifteen  Sixty-sixth  Parts  of 
the  Trust  Fund  to  the  Next  of  Kin  of  Mrs.  Spurrier. 
They  aaid  that  the  whole  of  the  33,333/.  6^.  8cf. 
Stock  was  the  exclusive  Property  of  Christopher  Spur- 
rieTf  who  was  a  Trader  at  and  previous  to  the  execu- 
tion of  the  Settlement,  and  up  to  the  time  of  issuing 
the  Commission :  and  they  insisted  that  the  Settlement, 
10  fiu*  as  it  limited,  disposed  of,  or  in  any  ymy  afiected 
or  attempted  to  limit,  dispose  of,  or  in  any  way  afiect 
the  Dividends  of  the  Trust  Stock,  upon  the  Bankruptcy 
of  Cirisiapher  Spurrier,  and  his  contingent  Interest  in. 
the  Capital  or  any  Part  of  the  Capital  thereof,  upon  his 
Biokroptcy,  was  a  Fraud  on  the  Bankrupt  Laws,  and 
01^  to  be  declared  firaudulent  and  void  as  against  the 
Affigneea  and  Creditors  of  the  Bankrupt. 

dristopher  Spurrier,  in  his  Answer,  said  he  should 
Qot  have  been  permitted  to  receive  his  Wife's  Fortune, 
unless  he  had  agreed  to  insert,  in  the  Settlement,  the 
Provinons  as  to  his  Bankruptcy  and  Insolvency. 


2H  CASES  IN  CHANCERY. 

18312.  Sir  JE.  Sugden  and  Mr.  Wheatley  for'  the  Plainiiffii, 

the  solvent  Trustees  of  the  Setdement,  dodined  to  take 
jjj  Argument. 

Oakland. 

Mr.  Knight  and  Mr.  Turner  for  the  Defendants, 
Mrs.  Spurrier  and  her  infant  Ciuld : 

It  has  been  decided  that,  where  a  Bankrupt  has 
covenanted  to  pay  a  Sum  of  Money,  or  has  created  a 
Charge  on  his  Estate  which  is  to  take  effect  on  his 
Bankruptcy,  it  is  a  Fraud  on  his  Creditors,  so  far  as 
his  own  Property  is  concerned.  But  there  is  a  dis- 
tinction between  a  Charge  which  is  to  arise  on  Bank- 
ruptcy, and  a  Limitation  which  is  to  cea«e  on  that 
Event.  In  the  case  of  a  Charge,  the  Property  vests  in 
the  Assignees  at  the  instant  when  the  Charge  arises : 
here  the  Interest  of  the  Assignees  is  entirely  gone. 
The  Decisions  are  confined  to  Cases  of  Debt  or  Charge 
taking  effect  at  the  time  of  Bankruptcy  only;  they 
never  have  been  carried  to  the  extent  contended  for  on 
this  Record.  This  is  a  Case  of  Limitation  which  is 
new  tit  specie,  and  none  of  the  Decisions  affect  the 
question  that  arises  as  to  the  validity  of  it.  There  can 
be  no  Doubt  that  Mr.  Spurrier  might  have  limited  the 
Property^to  himself  until  he  should  alienate  or  attempt 
to  alienate  it,  and  then  over.  Dommett  v.  Bedford  (a), 
Wilkimon  v.  Wilkinson  (&)•  Bankruptcy  is  a  species 
of  Alienation.  So  he  might  have  limited  the  Pro* 
perty  to  the  separate  use  of  his  Wife.  It  is  absurd 
then  to  say  that  he  might  have  wholly  divested  himsdf 
of  the  Property,  and  yet  that  he  may  not  do  it  partially. 
The  Wife  is  to  be  considered  as  a  purchaser,  for  Valu- 
able Consideration,  of  every  Limitation  in  the  Settle- 


{a)  6  T.  B.  684;  3.  Vc5.  149.         (6)  3  Swanst.  515. 


CASES  IN  CHANCERY. 


meat.  BesicLesy  the  ground  on  which  the  interference 
of  the  Coort  is  faefe  sought,  ifi  Fraud ;  but  no  Fraud 
has  been  comnitted.  The  Husband  "was  not  indebted 
at  the  time  of  the  Settlement^  and  there  is  no  ground 
for  saying  that  he  had  either  Fraud  or  Bankruptcy  in 
his  Contemplation. 

At  all  events  the  Wife  and  Child  are  entitled  to 
receive  to  the  extent  of  5,000 which  was  the  Amount 
of  the  Wife's  Fortune,  out  of  the  Life-interest  of  the 
HusbiUid.   On  referring  to  the  Registrar's  Book,  it  ap- 
pears that  in  HiguA&iham  v.  Holme  (c),  a  Covenant 
had  been  entered  iato  by  th^  Wife^s  Father,  under 
wUch  some  Fortune  was  to  come  to  the  Husband. 
Lord  Mlden,  C.  tefers  to  it  in  his  Judgment^  where  he 
tays:  ^'Aiid,  as  to  the  Consideration  from  the  Cove- 
nant of  the  Father,  which,  though  it  may,  perhaps, 
prove  worth  little  or  nothing,  is  to  be  regarded  as  a 
Consideration  with  reference  to  all  the  Provisions  of 
the  Settlement"   The  entry  of  the  Decree  is  as  fol- 
lows: ^His  Lordship  doth'  order  that  the  Order  made 
OD  the  bearing  of  this  Cause>  daled  the  17th  day  of 
Jalf  1809,  be  affinned,  but  without  Pfsjudice  to  the 
Plaintiff  Sarak  HiffhAotham  claitung  the  Annuity  'on 
die  death  of  her  Husband,^  or  dakning  any  lien' 
on  her  Father's  Property,  he  has  covenanted  to  give 
her  Husband  upon  the  death  of  the  Father/**  The 
principle  of  that  Decision  was  that  the^  Bankrupt  was 
bmmd  to  reatoie  the  Wife^s  Fortune.   In  this  Case  the 
Wife  was  a  Purchaser,  for  Valuable  Consideration,  of 
efery  Limitation  in  the  Settlement.    Her  Money  was 

(c)  19  Ves.  88. 
•  Reg.  Lib.  A.  1811.  fol.  1209. 
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1833.        paid  on  a  Contract  which  has  failed,  and  consequently 
the  Assignees  can  take  nothing  until  they  have  restored 
Lbsfer  Wife's  Fortune,  out  of  the  Life  Estate  of  the  Hus- 

GarlInd. 

The  Cases  invariably  make  a  Distinction  between  the 
Property  brought  by  the  Wife,  and  that  of  the 
Husband.  Ex  parte  Cooke  {d)y  In  re  Meaghan  (e), 
Ex  parte  Young  (/).  The  principle  that  has  been 
adopted  is  to  give  to  the  Wife  an  Equivalent  for  what 
she  loses ;  therefore  a  reference  should  be  directed  to 
the  Master,  to  calculate  what  is  the  Amount  of  that 
Equivalent,  in  order  that  the  same  may  be  deducted 
from  the  Property  held  in  Trust ;  or,  at  all  events,  the 
Fortune  which  the  Wife  brought  to  her  Husband,  must 
be  restored  to  her  before  the  Assignees  will  be  permitted 
to  establish  their  Claim. 


Mr.  PepySy  Mr.  Ellison  and  Mr.  Jacob,  for  the 
Assignees: 

Cases  of  this  nature  may  be  arranged  under  three 
heads :  1.  Where  a  Trader  gives  a  Security,  which  is  to 
be  enforced  only  in  the  event  of  his  Bankruptcy.  Such 
a  Security  cannot  be  made  the  foundation  of  any 
Claim,  in  the  event  of  Bankruptcy. 

2.  Where  the  Wife's  Property  is  settled,  so  as  to 
revest  in  her  in  the  event  of  her  Husband  becoming 
Bankrupt.  The  doctrine  is  that  such  a  Settlement  is 
good :  for,  "  cujtis  est  dare,  ejus  est  disponere.*' 

(d)  8  Ves.  353-  W  '  Sch.  &  Le£  179. 

(/)  1  Buck  179;  3  Madd.  124. 
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3.  Where  a  Trader  endeavours  to  settle  his  ovm  Pro- 
perty, so  thaty  in  the  event  of  his  becoming  Bankrupt, 
it  shall  not  go  to  his  Creditors.  It  is  clearly  settled 
that  such  a  Settlement  is  void,  as  being  a  Fraud  on 
the  Bankrupt  Laws. 

The  present  Case  ranges  itself  under  this  third  head. 
In  Lockyer  v.  Savage  (g),  the  distinction  is  clearly 
drawn  between  the  Husband's  and  the  Wife's  Property. 
Ill  re  Murphy  (h),   Lord  Redesdale  said:  ''The 
whole  effect  of  the  Clause,  is  to  avoid  the  operation  of 
the  Bankrupt  Laws,  and  then  the  question  is  whether 
a  Person  can  be  admitted  to  prove  as  a  Creditor,  on  the 
fimndation  of  an  Instrument  contrived  for  the  purpose 
of  defeating  the  effect  of  the  Bankrupt  Laws;  where 
the  only  ground  of  the  Claim  is  an  Instrument  ex- 
ecuted for  the  Purpose  of  giving  a  right  against 
Creditors,  which  would  not  exist  against  the  Bankrupt 
if  he  were  solvent.   All  the  Cases  in  England  have 
held  this  to  be  a  Fraud  on  the  Bankrupt  Laws  which 
cannot  be  supported :  nor  really  can  any  thing,  where 
the  Contingency  is  an  act  of  Bankruptcy,  and  where 
the  Demand  does  not  arise  till  an  Act  of  Bankruptcy 
committed,  be  proveable  under  it,  because  it  did  not 
exist  before  it."  In  the  matter  of  Meaghan,  Lord  Redes- 
dale  says :  ''  In  England,  where  a  Provision  of  this  kind 
is  confined  to  the  Property  of  the  Wife,  it  is  considered 
hit ;  but,  when  it  goes  beyond  that,  and  attaches  on 
the  Property  of  the  Husband,  it  is  held  to  be  fraudu- 
lent, because  no  bounds  can  be  set  to  it :  if  a  Trader 
can  make  a  Provision  of  this  sort  to  the  Amount  of 
1,0002.,  he  may  do  so  to  the  Amount  of  100,000/.,  and 
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«0:mi&y  stipttlate^.on  his  marriage,^  to  take  all  his  Pro- 
perty oujt  of  the  hands  of  his  Creditprs  by  chargiag  it, 
poii^ii^Qtly,  with  Payment  of  Interest  for  his  Wife 
and  Children,  as  a  Maintenance  for  them^.^thopghy  in 
effect^  a  Provision  for  himself."  .  The*  reascming  on 
which  Lord  Redesdale  founds  his  Judgment,  is  ap- 
plicable  to  the  present  Case. 

. .  In  BigginsM  v.  KeUy  (a),'  Lord  Manners^  C,  ac- 
knowledges the  Rule  of  Law  to  be :  ''That  a  Trader 
cannpt  on  his  marriage,  settle  his  Property  in  Buch  a 
scanner  that,  in  the  event  of  hia  Bankruptcy>.hiff  lit^ 
shall  be  entitled  to  a  Provision  out  of  it^  in  preju- 
dice .of  his  Creditor^.'.'  In  Uiginbotham  v.  Molme  (i), 
the  Settlement  was  paade  by  a  Man  not  in  Trade  at  the 
time;  bi^t  Lord  JEldon,  C,  ^ys:  ''This  SetUanent 
look^  forward  to  a  change  of  intention,  to  the  purpose 
of  becoming  a  Trader ;  and  looks  forward  expressly  to 
the  possible  consequences  of  that  purpose;  and  ao 
Rooking  forward  to  such  a  cha^ge  of  purpose^  and  to 
such  ccm^equencesy  it  js  a  Limitation,  by  the  effect  of 
which  the  Estate  would  go  to  the  Creditors ; :  that 
change  being  adopted  with  the  expr^  object  of 
taking,  the  Case  out  of  the  reach  of  the  Bankrupt 
I«aws ;  and  as  to  the  Consideration  from  the  Covenant 
of  the  Father,  which,  though  it  may,  perhaps,  prove 
worth  little  or  nothing,  is  to  be  considered  as  a  Con- 
sideration with  reference  to  all  the  Provisions  of  the 
Settlement,  though  undoul^tedly  an  Annuity  mi^t 
have  been  provided,  by  the  Settlement^  for  the  Wife,  in 
all  eventSj^  yet  i^  is  not  competent  to  a  Party  giving  ti 
Consideration,  for  a  Contracti  that  is  a  direct  Fraud  on 
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the  Bankrupt  Laws,  to  have  the  benefit  of  it*'  Ux 
parte  Youngj  Brandon  v,  Robinson  Ex  parte  Hodg- 
Ml  (»r),  Ex'parte  Oxley  (ji ),  Ex  parte  Verner  (o). 

It  is  not  disputed  that  a  Provision  made  for  the  Wife, 
out  of  the  Property  of  the  Husband,  is  void  if  it  be 
made  in  the  shape  of  a  Charge,  or  of  a  Debt  proveable 
in  the  event  of  Bankruptcy :  but  a  distinction  has  been 
irawn  between  such  a  Provision  and  a  Limitation. 
Tllat  distinction,  however,  cannot  be  supported  on 
pimeiple;  for  the  objection  is  to  the  intention  with 
which  the  act  is  done,  and  not  to  the  mode  of  doing  it. 
If  the  Provision  is  void  as  being  a  Fraud  on  Creditors, 
it  is  equally  so  if  it  is  effected  by  a  Limitation.  The 
vice  is  not  in  the  form,  biit  in  the  fraudulent  in- 
tenti(Hi«  How  can  a  Settlement  be  said  not  to  be  made 
ia  oontemplation  of  Bankruptcy,  when  it  provides 
against  it.  Phipps  v.  Lord  Ennismore  (p).  In  Hig^ 
vdfoikam  v.  Holme,  the  Money  which  the  Wife's 
Father  had  covenanted  to  pay;  remained  to  be  received ; 
and  the  Question  was,  whether  the  Husband  could  take 
die  benefit  of  the  Executory  Covenant,  without  giving 
his  Wife  what  he  had  covenanted  to  settle  on  her.  In 
the  maJttesr  of  Meaghan^  it  was  held  that  the  Wife  was 
eDtided  to  the  Interest,  for  her  Life,  on  the  600  L  The 
Bond  was  payable  before  the  Bankruptcy  and  the 
Iriiole  of  the  M onfey  secured  by  it  was  proved.  The 
Contt  said  tiiat  it  wad  a  good  Debt,  but  that  there  was 
a  void  Trost  as^  to  a  Portion  of  it.  This  shows  that  the 
viee  is  not  in  the  form,  but  in  the  substance.  Ex 
parie  BreniMky  (9). 


(0  18  Ves.  429. 
(m)  19  Ves.  206. 
(n)  1  Ball  k  Beatt.  357. 


{6)  1  Ball  &  Bcatt.  260. 

(;>)  4  Russ.  131. 

{q)  2  Glyn  &  Jam.  174. 
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1 83a.  The  next  question  is  whether  the  Wife  is  entitled  to 

any  Portion  of  the  Stock  comprised  in  the  Settlement 
Lbster  . 

^  It  is  a  remarkable  peculiarity  in  this  Settlement,  thai 

Oakland.  contains  no  Recital  to  show  why  the  16  Sixty-sixth 
Parts  were  fixed  upon  as  the  Proportion  of  the  Trust 
Fund  which  was  to  go  to  the  Next  of  Kin  of  the  Wife: 
but  the  Recitals  clearly  show  that  the  whole  of  the 
Fund  was  the  Property  of  the  Husband.  Now  in 
order  to  entitle  the  Trustees  of  the  Settlement  to  prove 
against  the  Husband's  Estate^  a  Portion  of  the  specific 
Property  settled,  must  have  been  the  Property  of  the 
Wife.  Ex  parte  Cooke  (r).  If  the  grounds  of  the  De- 
cision in  that  Case  are  considered,  it  will  appear  that 
Lord  Eldon  was  of  opinion  that  the  Money  was  sub- 
stantially the  Property  of  the  Wife.  If  the  Covenant 
could  be  supported  on  the  ground  of  there  beio^  a 
Consideration  for  it,  then  every  Covenant  would  be 
supported.  It  must,  therefore,  be  rested  on  the  ground 
that  the  Property  was,  identically,  the  Property  of  the 
Wife.  In  re  Meaghan,  Ex  parte  OxUy  and  Ex  parte 
Vemer,  are  all  Cases  in  which  Relief  was  given,  to  the 
Wife,  on  the  footing  that  the  Property  viras  her  specific 
Property.  In  Ex  parte  Hodgson  Lord  Ekbm 
allowed  the  Wife  to  prove  the  5002.,  but  not  the  80  : 
his  Lordship  says:  look  upon  this  as  a  Marriage 
Agreement  that  the  Property  of  the  Wife,  payable  on 
her  marriage,  and  to  which  she  might  become  entitled 
from  her  Father,  was  what  the  Husband  was  to  have 
the  use  of,  until  his  Bankruptcy  or  Insolvency.  If  the 
stipulation  was  that  he  should  possess  her  Estate,  sub- 
ject to  return  it  in  case  he  became  Bankrupt,  that 
would  do.   It  is  clear,  in  this  Court,  that  her  Estate 


(r)  8  Ves.  353- 


(*)  19  Ves,  ao6. 
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might  be  limited  to  him  until  he  became  Bankrupt. 
Declare  that,  as  to  the  Sum  of  600/.,  a  Proof  may  be 
admitted  for  the  Wife ;  as,  though  in  form  a  Bond,  it  is 
an  Agreement  as  to  her  Estate,  that  it  shall  be  enjoyed 
by  her  Husband,  until  he  becomes  Bankrupt ;  and  it 
is  to  be  considered,  therefore,  as  a  Limitation  of  her 
Estate  until  his  Bankruptcy.  As  to  the  BO  let  the 
Claim  be  struck  ouf  The  Case  of  Ex  parte  Young 
is  not  quite  consistent  with  Ex  parte  Hodgson.  The 
two  Reports  of  the  former  Case  (/),  do  not  exactly 
agree.  In  the  Report  in  Btick,  the  Vice-Chancellor  is 
reported  to  have  said :  "  The  rule,  is  in  order  to  avoid 
the  obvious  opportunity  of  Fraud,  that  it  is  only  the 
Fortune  of  the  Wife  that  can  be  settled  to  be  paid  upon 
that  Contingency,  I  do  not  mean  in  specific  but  in 
amount."  It  does  not,  however,  appear  what  the 
amount  to  be  proved,  was.  In  the  Report  in  Maddocky 
it  appears  that  the  amount  to  be  proved,  was  what  the 
Bankrupt's  Contingent  Life  Interest  under  the  Settle- 
ment made  by  the  Wife,  sold  for,  but  no  more :  and 
the  Vtce-Chancellor  adds:  Ex  parte  Meaghan  is  so 
&rin  point."  So  that,  according  to  this  Report,  the 
WiSe  must  be  supposed  to  have  settled  the  value  of 
the  Husband's  Contingent  Interest,  not  at  the  time  of 
the  Settlement,  but  at  the  time  of  the  Commission.  If 
that  Decision  was  right,  then  the  Decision  in  Ex  parte 
Meaghan  was  wrong,  and  the  value  of  the  Husband's 
Interest,  in  the  600  Z.,  at  the  time  of  the  Bankruptcy, 
ought  to  have  been  ascertained.  The  Principle  of  the 
Decisions  is  the  restitution,  to  the  Wife,  of  her  own 
Property.  Ex  parte  Taaffe  (m).  There  is  nothing  in 
the  Settlement  to  show  that  the  33,383  Z.  65.  Qdt  Stock 

(/)  In  3  Madd.  134,  and  i  Buck  179. 
(«)  1  Glyn  &  Jam.  no. 
Vol.  V,  R 
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1832.        arose,  in  part,  from  the  4,000/.;  much  less  from  the 
1,000    which  was  not  then  payable. 

Lester 

V. 

Garland.  ^ood  appeared  for  the  Defendants,  JoUiff  and 

W.  J.  Spurrier. 

Mr.  Knight,  in  reply : 

The  Case  of  Phipps  v.  Lord  Ennismore  has  no  appli- 
cation. There  the  Trust  was,  in  part,  for  the  mainte- 
nance of  the  Grantor.  It  has  been  said  that  no  proof 
can  be  made  on  behalf  of  the  Wife,  unless  it  can  be 
shown  that  part  of  the  Property  taken  by  the  Assignees 
is  hers  in  specie.  But  Ex  parte  Cooke,  contradicts  that ; 
and,  in  Ex  parte  Young,  it  was  distinctly  held  that  the 
only  question  was  amount.  Here  the  4,000  2.  and 
1,000  L,  which  constituted  the  Fortune  of  the  Wife,  were 
paid  on  a  consideration  that  has  failed :  to  that  extent 
there  would  be  a  right  of  proof  against  the  Husband's 
Estate,  and,  consequently,  a  Lien  on  the  property  which 
was  the  subject  of  the  transaction. 

A  Case  should  be  stated  for  the  opinion  of  a  Court  of 
Law,  as  to  the*validity  of  this  Limitation. 

The  Vice-Chancellor  : 
By  the  Settlement  made  on  the  marriage  of  Bfiss 
Garland  with  Mr.  Spurrier,  it  was  recited  that  Mr. 
Spurrier,  in  case  the  marriage  should  take  effect,  would, 
in  right  of  his  intended  Wife,  become  entitled  to  a  Sum 
of  1,000 1.  when  she  should  attain  the  age  of  21  yean ; 
and  that  her  Father  had  agreed  to  pay  down  4,000 Z.  to 
the  Husband,  who,  in  consideration  of  the  intended 
marriage,  and  in  order  to  make  a  provision  for  his  in- 
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tended  Wife  and  the  issue  of  the  Marriasce,  had  asreed 
on  his  part,  to  advance  a  Sum  of  33,333/.  65.  Bcf.  Three 
per  Cent.  Reduced  Bank  AnnuitieSj-to  be  settled  upon  the 
Trusts  thereinafter-mentioned.  And  then  it  recites  that 
the  4,000/.  had  been  paid,  by  the  Father  of  the  Lady,  to 
Mr.  Spurrier,  and  that  he  had  transferred  the  Stock  to  the 
Trustees.  The  Settlement  then  declares  that  the  Trustees 
are  to  stand  possessed  of  the  Sum  of  33,333  /.  6  ^.  8  d. 
Reduced  Annuities  upon  Trust,  after  the  marriage,  to 
pay  the  Dividends  to  Mr.  Spurrier  for  his  life,  or  until, 
by,  or  in  consequence  of  any  unforeseen  misfortunes  in 
Trade,  or  otherwise,  it  should  happen  that  he  should 
become  a  Bankrupt  or  Insolvent,  and,  after  the  death  of 
Spurrier,  or  from  and  after  his  Bankruptcy  or  Insol- 
vency, if  such  misfortune  should  happen,  then  to  apply 
the  Interest  of  the  Trust  Fund  for  the  benefit  of  the 
Wife  during  her  life,  and,  in  particular,  during  the 
remainder  of  the  joint  lives  of  the  Husband  and  Wife, 
to  pay  the  Interest  and  Dividends  for  the  separate  use 
of  Amy  Garland  and  her  Children.  The  Settlement 
then  goes  on  to  declare  the  Trusts  for  the  Children  aft^r 
the  death  of  the  Husband  and  Wife,  upon  which  nothing 
turns.  Then  there  is  a  proviso  'that  it  shall  be  lawful 
for  the  Trustees,  after  the  death  of  Spurrier,  or  from 
and  after  his  becoming  a  Bankrupt  or  Insolvent,  and 
after  the  death  of  Mrs.  Spurrier,  to  apply  the  whole  or 
such  part  as  the  Trustees  shall  think  fit,  of  the  Divi- 
dends of  the  expectant  Portions  of  the  Children,  for 
their  Maintenance  and  Education.  And  then  it  is  pro- 
vided that,  if  there  shall  be  no  Child  of  the  marriage, 
who,  by  virtue  of  the  Trusts,  shall  become  entitled  to 
an  absolute  Share  of  the  Trust  Fund,  then  the  Trustees 
shall  stand  possessed  of  the  Trust  Fund,  in  Trust  for 
the  Survivor  of  Mr.  Spurrier  and  his  Wife,  but  in  case 
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she  shall  die  in  his  lifetime,  and,  at  her  decease,  or  after 
that  event,  there  shall  be  such  failure  of  Issue  of  the 
intended  marriage  as  thereinbefore  mentioned,  then,  if 
at  the  time  of  such  failure  of  Issue,  Mr.  Spurrier  should 
be,  or  should  have  been  a  Bankrupt  or  Insolvent,  15 
Sixty-sixth  parts  of  the  Trust  Fund  shall  belong  to,  and 
be  in  Trust  for  the  Next  of  Kin  in  Blood  of  the  Wife,  at 
the  time  of  her  death.  Mr.  Spurrier  having  become  a 
Bankrupt,  the  Bill  is  filed,  by  the  Trustees  of  the 
Marriage  Settlement,  for  the  purpose  of  having  the 
rights  of  the  Parties  declared. 

A  variety  of  Cases,  beginning  with  the  Case  of 
Lockyer  v.  Savage y  which  was  decided  about  100  years 
ago,  have  established  that,  though  there  cannot  be  a 
Settlement  of  the  Husband's  own  Estates  so  as  to  make 
his  Life  Interest  cease  in  the  event  of  his  becoming  a 
Bankrupt,  in  order  that  the  benefit  of  the  Estate  might 
be  given  to  the  Wife  or  Children  of  the  marriage,  yet 
the  Wife's  Estate  may  be  so  settled.  That  I  take  to  be 
the  clear  Rule :  and  it  would  be  useless  to  travel 
through  a  vast  number  of  Cases  by  which  that  Rule  has 
been  established,  all  of  which  may  be  found  on  refei^ 
ring  to  any  of  the  late  Cases  on  the  subject 

In  this  Case,  if,  instead  of  expressing  the  mode  of  deal- 
ing with  the  Wife's  Property  and  the  Husband's  in  the  way 
in  which  we  find  it  stated  in  this  Marriage  Settlement,  it 
had  been  stated,  that  it  had  been  agreed  that  the  Wife's 
Fortune  should  be  invested  in  the  purchase  of  a  certain 
quantity  of  the  Three  per  Cent.  Reduced  Annuities,  and 
that  the  Husband  should,  with  his  own  Funds,  pur- 
chase so  much  of  the  Three  per  Cent.  Annuities,  as  that 
the  Income  of  the  whole  would  yield  1^000/.  a  year^  and 
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that  then  the  Fund  should  be  settled  in  the  way  in 
which  the  whole  of  this  Fund  is  settled,  nothing  could  be 
more  plain  than  that,  with  respect  to  the  Wife's  Portion 
of  the  Fund,  that  is,  the  Fund  purchased  by  the  invest- 
ment of  her  Money,  the  Settlement  would  be  entirely 
good ;  and  that,  with  respect  to  the  Husband's  Portion, 
the  Settlement  would  fail  so  far  as  it  professed,  in  the 
event  of  his  Bankruptcy,  to  take  away  the  benefit  of  his 
Estate  from  his  Creditors,  and  to  give  it  to  his  Wife 
or  Children. 

I  apprehend  that  the  Parties  to  the  Settlement  in 
this  Case,  must  have  agreed  that  15  Sixty-sixths  of  the 
Trust  Fund  should,  in  certain  events,  belong  to  the 
Next  of  Kin  to  the  Wife,  because  they  had  calculated 
that,  at  the  then  price  of  Stocks,  the  5,000  Z.  the  amount 
of  the  Wife's  Fortune,  would  have  purchased  7,575  /. 
Iliree  per  Cent.  Reduced  Annuities,  which  is  the 
amount  of  15  Sixty-sixth  parts  of  the  whole  Fund.  And 
though  the  Parties  to  the  Settlement  have  not  expressed 
that  the  Provision  in  question  was  made  on  the 
calculation  which  I  have  suggested,  I  think  that  I  am 
warranted  in  considering  it  to  have  been  so  made,  by 
the  course  of  proceeding  which  was  adopted  in  the 
Case  of  Higginson  v.  Kelly,  which  was  before  Lord 
Qiancellor  Manners.  In  that  Case  a  Person  being  in 
Trade  had,  in  consideration  of  1,000  /.,  his  Wife's  For- 
tune, conveyed  a  Leasehold  House  to  Trustees,  for  his 
own  use  till  his  death  or  Bankruptcy,  then,  in  either 
event,  if  his  Wife  were  alive,  to  raise  1,000  /.,  for  her 
Beparate  use.  Lord  Manners  says :  The  Rule  of  Law, 
as  stated  by  the  Counsel  for  the  Plaintiffs,  that  a  Trader 
cannot,  on  his  marriage,  settle  his  Property  in  such  a 
manner  that,  in  the  event  of  his  Bankruptcy,  his  Wife 
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shall  be  entitled  to  a  Provision  out  of  it,  in  prejudice  to 
his  Creditors,  is  perfectly  corrrect,  and,  if  they  could 
have  satisfied  me  that  such  was  the  case  before  the 
Court,  I  should  have  no  hesitation  in  granting  the  In- 
junction. But  though  the  Property  in  this  Case,  strictly 
speaking,  is  the  Husband's,  yet  it,  in  reality,  is  the  For- 
tune of  the  Wife,  intended  as  a  provision  for  her  and 
her  Children,  in  case  of  Bankruptcy  of  her  Husband." 
His  Lordship  then  says:  ''The  same  question  came 
before  me  in  the  matter  of  Stanford^  a  Bankrupt: 
the  case  was,  in  circumstances,  nearly  the  same  as  the 
present  I  had  some  doubts,  and  finding  the  questioa 
had  never  been  the  subject  of  decision,  I  had  a  cam^ 
munication  with  Lord  Eldon  and  Lord  RedesdiJe  upon 
it  I  stated  to  them  that  it  appeared  that  the  intention 
on  the  executing  the  Settlement,  was  that  the  Fortune 
of  the  Wife,  should  be  a  Provision  for  her,  but,  through 
mistake,  it  was  made  to  appear  the  Property  of  the 
Husband ;  and  I  submitted  to  them  whether  they  were 
of  opinion  that  I  could  so  far  correct  the  Deed  of 
Settlement  to  meet  the  intention  of  the  Parties,  as  to 
amend  the  mistaken  form  of  the  Deed,  and  mould  it  so 
as  to  be  a  valid  Settlement.  Both  the  learned  Lords 
were  of  opinion  that  I  was  at  liber^  to  do  so ;  and  I 
accordingly  amended  the  Settlement.  I  am,  therefim. 
in  this  Case,  of  opinion  that  the  Settlement  must  be 
considered  as  made  of  the  Fortune  of  the  Wife  of  the 
Bankrupt,  and  that  she,  by  means  of  her  Trustees,  is 
at  liberty  to  proceed  at  Law  to  recover  the  House  for  the 
purposes  of  the  Settlement.'*  Now  I  do  not  amend  the 
Settlement,  but  I  am,  I  think,  warranted,  by  the  gene- 
ral tenor  and  substance  of  it,  to  declare  that  this 
Settlement  is  to  be  considered  precisely  in  the  same 
manner  as  if  the  amount  of  the  Wife*s  Fortune  vras 
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5,000/.  (for  it  is  not  worth  while  to  make  any  distinction 
between  the  payment  in  prasenti  of  4,000/.  and  the 
payment  of  1,000/.  when  the  Wife  attained  the  age  of 
21)  and  as  if  the  5,000  /.  had  been  invested  in  the  pur- 
chase of  Three  per  Cent.  Reduced  Annuities^  and  then 
a  Settlement  made  of  the  whole  Fund. 


1832. 

*■      ^  * 

Lester 
Garland. 


If  the  Parties  wish  to  have  that  matter  more  rigidly 
inquired  into,  in  order  to  ascertain,  precisely,  what 
proportion  of  the  Reduced  Annuities  might  have  been 
purchased  with  the  6,000  /.  I  will  refer  it  to  the  Master 
to  make  the  inquiry:  but  they  may  perhaps  be  con- 
tent with  having  it  declared  that  the  15  Sixty^sixths  are 
to  be  considered  as  that  portion  of  the  Trust  Fund 
which  was  purchased  with  the  Wife's  property,  and 
that,  as  to  so  much  of  that  Fund,  the  Limitation  over  in 
the  event  of  the  Bankruptcy  or  Insolvency  of  the 
Husband,  is  good ;  but  that,  as  to  the  remainder,  it  is 
invalid.* 


NURSE  V.  BUNN.t 

In  this  Case  the  Vice  Chancellor  ruled  that,  if  a 
Plaintiff  reads  a  passage  from  the  Answer,  as  evidence, 
he  is  compellable  to  read  all  other  passages  in  the 
Answer  which  are  explanatory  of  the  passage  read, 
whether  such  other  passages  are  connected  in  point  of 
grammatical  construction,  or  separated  by  passages 
relating  to  distinct  subjects. 

See  Bartlett  v.  GiUard  (a),  Davis  v.  Spurling  (b). 

*  The  Inquiry  was  not  taken.     f  Ex  Relatione. 
(a)  3  Russ.  149.  {b)  1  Russ.  &  Mylne,  64. 

R  1 
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ROBERTSON  v.  LORD  LONDONDERRY. 

35th  Jaiiuarj.  -1 .      G.  BRADDYLL,  one  of  the  Defendants,  put 

'   in  a  Plea  to  the  Bill,  alleging  that  a  Commission  of 

Plaintiff.  Bankrupt  had  issued  against  the  Plaintiff,  on  the  30th 

Amended  BUI.  ^^20,  under  which  he  was  duly  found  and  de- 

  Glared  a  Bankrupt,  and  that  certain  Persons  therein 

named,  (who  were  not  Parties  to  the  Bill,)  were  chosen 
pleaded  to  the  ,  .   ^  ,   ,      ,  1  *  . 

Bill,  upon  which  the  Assignees  to  his  Estate,  and  that  the  usual  Assign- 

the  Plaintiff  ment  had  been  made  to  them,  but  that  the  Plaintiff  did 
Defendant  then         ^^^^^  ^^^^         execution  of  the  Agree- 

filed  a  general    ments  in  the  Bill  mentioned,  and  on  which  the 

Demurrer  to      q^^j^  asserted  by  him  in  his  BiU,  were  founded,  ob- 
the  amended  . 
Bill.  Held  that  tain  his  Certificate,  and,  that  therefore,  such  Rights 

the  Demurrer  and  Interests  were,  at  the  time  of  filing  the  Bill,  and 
was  regular.  ^j^^  filing  the  Plea,  vested  in  the  Plain- 

tiff's Assignees. 

The  Plaintiff  submitted  to  the  Plea,  and  amended  his 
Bill,  by  making  his  Assignees  Parties,  and  introducing 
new  matter;  but  the  Prayer  remained  unaltered,  except 
by  asking  for  an  Injunction  to  restrain  Lord  London' 
derry  from  erecting  Buildings  in  violation  of  the  Agree- 
ments. The  Defendant,  Braddyllj  then  demurred  to 
the  whole  Bill,  for  want  of  Equity  and  other  causes. 

The  Demurrer  having  come  on  to  be  argued,  Mr. 
Temple,  for  the  Plaintiff,  objected  that,  as  the  Defend- 
ant had  pleaded  to  the  original  Bill,  he  was  not  at 
liberty  to  demur  to  the  amended  Bill. 
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But  the  Vice-Chancellor  over-ruled  the  objection,  and,  1832. 

after  hearing  the  Arguments,  allowed  the  Demurrer  (a).    *  ^ 

Robertson 

Mr.  Knight  and  Mr.  Geldart  appeared  in  support  of  Lord 
the  Demurrer,  (b)  Londonderry- 


LORD  ANSON  v.  HODGES. 

This  was  a  Suit  for  Specific  Performance,  by  the  1832: 

Vendor  of  an  Estate  which  had  been  sold  by  Private  gQth  January. 

Contract.    The  Master  had  reported  against  the  Title.  ^^^^  ^ 

He  Plaintiff  took  Exceptions  to  the  Report,  which  were  Purchaser. 

orer-ruled.  Intereit. 

Deposit. 

On  the  Cause  coming  on  for  Further  Du*ections,  it  was  Vendor  filed  a 

ordered  that  the  Bill  should  be  dismissed,  and  that  the  Specific 

Performance 

Plaintiff  should  return  the  Deposit  to  the  Defendant.  being 

able  to  make  a 

Sir  £.  Sugden,  for  the  Defendant,  then  asked  that  l^i^^^^Jj^;,^** 

the  Plaintiff  might  be  ordered  to  repay  the  Deposit,  missed,  and  he 

with  Interest.  wa«  ordered  to 

return  the  De- 
posit with  In- 

Mr.  Knight  and  Mr.  Boteler,  for  the  Plaintiff,  said  terest. 
that  the  Court  could  not  order  Interest  to  be  paid  on 
the  Deposit,  as  it  was  not  stipulated  for  by  the  Contract, 
nor  were  there  any  special  circumstances  in  the  Case. 
CaUon  V.  Bragg  (c).    Curling  v.  ShuttUworth  (d). 

The  Vtce-ChancelloT  said  that  the  Plaintiff  had  held 

(a)  See  Bosanquet  v.  Manham^  antey  Vol.  IV.  p.  573. 
(h)  The  above  Decision  was  affirmed  by  the  Lord  Chan- 
cefioron  5th  August  1834. 
(c^iS  East.  223.  ((Q  6  Bing.  121. 
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183'i.  out  a  representation  that  he  could  make  a  good  Title  to 
the  Estate,  on  the  faith  of  which  the  Defendant  had 
been  induced  to  pay  the  Deposit ;  that  the  Plaintiff  had 
H0DQE8.  failed  to  make  good  the  representation,  and,  therefore, 
justice  would  not  be  done  to  the  Defendant,  unless  he 
was  allowed  Interest  on  his  Deposit:  and  his  Hamor 
accordingly  ordered  that  the  Plaintiff  should  return  the 
Deposit  with  Interest  at  4  /.  per  Cent.  {d). 


1839: 

loth  February.  LANGTON  v.  HIGGS. 
Debtor  and 

was  a  Creditor's  Suit 

Executors  and  Under  an  Order  in  the  Cause,  the  Defendant,  Manf 

Administrators.  ll/PCurleyy  the  Administratrix  of  the  deceased  Debtor 

If  an  Executor  ^^'^  annexed,  had  paid,  into  Court,  a  Sum  of 

or  Administra-  Money  which  she  had  received  belonging  to  the  de- 

C  '  ^^^d  ^^^^'^  Estate.    It  appeared,  by  the  Master^s  Report, 

Or^in^a^  *  Creditor  of  the  deceased,  to  the  amount 

Cause,  Money  of  120  /.,  and  that  his  Assets  were  insufficient  to  pay  his 

which  he  had  D^ijtg  f^i^ 
received  from 
the  deceased's 

Esute,  his  right  Upon  the  Cause  coming  on  for  Further  Directions,  one 

to  retain  a  Debt  ^  ^1                           u  ai.      •  i» 

due  to  him  from  ®*        questions  was  whether,  m  consequence  of  the 

the  deceased,  is  Money  having  been  paid  into  Court,  the  Administratrix 

not  prejudiced.         deprived  of  the  benefit  of  the  Right,  which  sbe 

would  otherwise  have  had,  to  retain  her  Debt  out  of  it 

Mr.  Tredove  and  Mr.  K.  Parker^  for  the  Plaintiff. 

((/)  See  Farquhar  v.  Farley^  7  Taunt.  592,  and  a  Sugd. 
Vend.  Ninth  Edit.  iG,  17,^  iP. 
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Mr.  Jacob,  for  the  AdminiBtratrix,  contended  that,  as 
she  bad  paid  the  Fund  into  Court,  in  obedience  to  an 
Order  in  the  Cause,  she  had  not  divested  herself  of 
her  right  of  retainer,  and  that  she  was  entitled  to  have 
the  Fund  in  Court  applied  in  satisfaction  of  her  Debt, 
before  the  other  Creditors  could  receive  any  part  of  it. 
Loomed  v.  Stotherd  (a),  Franks  v.  Cooper  (6),  Cockroft 
Y.  Black  (c). 

Mr.  Knigkt  appeared  for  another  Defendant. 

The  Vice-Chancellor  : 

The  only  question  is,  whether  the  Administratrix, 
having  paid  the  Money  into  Court,  which  she  had  re- 
cdved  on  account  of  the  Testator's  Assets,  has  divested 
herself  of  the  right,  which  she  formerly  had,  to  retain 
Money  out  of  it,  in  satisfaction  of  her  Debt ;  and,  there- 
fore, whether  she  has  a  right  to  be  repaid,  out  of  Court, 
that  Money.   Now  I  have  not  the  slightest  doubt  upon 
the  question,  and  am  of  opinion  that,  notwithstanding 
she  has  paid  the  Money  into  Court,  her  right  of  Re- 
tainer is  unaffected.    I  shall,  therefore,  declare  that,  so 
ftt  as  the  Administratrix  has  any  Balance  in  her  hands 
bdonging  to  the  Testator's  Estate,  she  has  a  right  to 
letain  it  in  satisfaction  of  her  Debt,  and  that  she  is 
entitled  to  receive,  out  of  what  she  has  paid  into  Court, 
10  much  more  as  will  be  sufficient  to  pay  her  Debt  in 

(a)  I  Sim.  &  Stu.  458.  {b)  4  Ves.  763. 

(c)  2  P.  Wms.  1298. 


1832. 

 w  ' 

Langton 

V. 

HiGGS. 
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1839: 
28th  April. 

V 

Practice, 
Demurrer, 

Defendant  on 
the  expiration 
of  his  time  for 
answering, 
lodged  a  Peti- 
tion at  the 
Rolls,  for  fur- 
ther time :  and 
gave  notice  of 
his  having  so 
done  to  the 
Plaintiff's  Clerk 
in  Court. 
Afterwards, 
without  revok- 
ing the  notice, 
he  filed  a 
Demurrer. 
Ordered  that 
the  Demurrer 
should  be  taken 
off  the  File. 


MURRAY  V.  CAUTY. 

The  Defendant's  time  for  answering  expired  on  the 
12th  of  March.  On  the  14th,  he  presented  a  Petition, 
at  the  Rolls,  for  an  Order  for  time  to  Answer,  and  gave 
notice,  to  the  Plaintiff's  Clerk  in  Court,  that  he  had 
done  so.  Having  been  advised,  as  it  was  alleged, 
that  the  Bill  was  demurrable,  he  withdrew  the  Peti- 
tion, and,  on  the  16th  of  March,  put  in  a  Demurrer  to 
the  whole  Bill. 

Mr.  Knight  and  Mr.  E.  Montagu,  for  the  Plaintiff, 
now  moved  that  the  Demurrer  might  be  taken  off  the 
File.  They  said  that  the  Defendant  had  been  guilty  of 
a  breach  of  good  faith  in  filing  the  Demurrer  after  he 
had  given  Notice  of  his  application  for  an  Order  for 
time  to  Answer :  that,  as  soon  as  he  had  changed  his 
intention,  he  ought  to  have  withdrawn  the  Notice,  and 
the  Plaintiff  might  then  have  issued  an  Attachment 
against  him ;  but  that,  if  the  Plaintiff  had  issued  an 
Attachment,  aft^r  service  of  the  Notice,  it  might  have 
been  set  aside,  Barritt  v.  Barritt  (a),  and,  conse- 
quently, that  the  Plaintiff  had  been  deprived  of  an 
advantage,  by  the  unfair  conduct  of  the  Defendant. 

Mr.  Parry,  for  the  Defendant,  said  that  the  Defend- 
ant did  not  inform  the  Plaintiff  that  he  had  obtained 
an  Order  for  time,  but  merely  that  he  had  lodged  a 

(a)  3  Swanst.  395. 
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Petition  at  the  Rolls  for  that  purpose:  that  the  De- 
feodant,  when  he  gave  the  Notice,  did  intend  to  Answer 
the  Bill,  but  that  he  changed  his  intention  on  finding 
that  the  Bill  was  demurrable ;  that  the  Notice  did  not 
prevent  the  Plaintiff  from  issuing  an  Attachment,  Ste- 
phau  V.  Neale  (ft),  Newcombe  v.  Rawlings  (c),  and  that, 
as  no  Attachment  had  been  issued,  the  Demurrer  was 
filed  in  due  time.    East  India  Company  v.  Hench- 

The  Vice-Chancellor: 

It  is  not  unreasonable  to  conclude  that,  but  for  the 
Notice,  the  Plaintiff  would  have  issued  an  Attachment 
i^ainst  the  Defendant ;  and,  therefore,  the  Notice  dis- 
aimed  the  Plaintiff  from  acting  as  he  would  otherwise 
have  done.  The  judgment  of  Lord  Eldon  in  Barritt 
V.  Barritty  is  conclusive  upon  this  Case.  If  the  De- 
feodant,  after  the  Notice  was  served,  changed  his  mind, 
he  ought  to  have  revoked  the  Notice.  I  think  that 
Hm  Demurrer  ought  to  be  taken  off  the  File. 

Motion  granted,  with  Costs. 

(t)  1  Madd.  550.  (c)  3  Madd.  1246. 

{d)  3Bro.  CO.  37^. 


1832. 


Murray 
v. 

Cauty. 
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1832: 
30th  April. 

wm. 

Construction. 

Testator  gave 
all  his  Property 
to  Trustees,  in 
Trust  to  invest 
it  in  Securities 
at  Interest,  for 
the  use  of  his 
Nephew,  to  be 
paid  at  such 
time  and  in  such 
manner  as  the 
Trustees  should 
think  fit ;  and 
when  the  Ne- 
phew should 
attain  21,  that 
the  Trustees 
should  pay  him 
the  amount  of 
the  Interest  or 
Proceeds  of  the 
Money  come  to 
their  hands,  as 
they  might 
think  most  for 
his  advantage, 
in  Weekly  or 
Quarterly  pay- 
ments, for  his 
Life.  Held 
that  the 
Nephew  took 
an  absolute 
Interest  in  the 
Property. 


BILLING  V.  BILLING. 

James  billing  made  his  Will,  dated  the  29th 
of  September  1817,  in  the  following  words :  "I,  Jas. 
Billing,  Surgeon  of  the  Ship  Batavia,  now  bound  to 
New  South  Wales,  in  the  service  of  his  Majesty's  Go- 
vernment, do  hereby  make  this  my  last  Will  and  Tes- 
tament. I  do  hereby  give,  devise  and  bequeath  all  the 
Property  I  die  possessed  of,  whatever  it  may  consist, 
Money,  Goods,  Pay,  Debts,  Estates  and  Effects,  of 
every  kind  or  sort,  which  I  possess  or  am  entitled  to  at 
my  decease,  unto  John  Billing,  of  Qualitg-caurt,  Chair 
eery-lane,  and  Allen  Billing,  of  86,  Strand^  London,  in 
Trust  that  they,  the  said  John  Billing  and  AUea 
Billing,  do  invest  and  place  the  whole  Proceeds  and 
Amount,  in  such  Securities,  at  Interest,  for  the  use  and 
benefit  of  my  Nephew,  Jas.  Edw.  Billing,  to  be  paid 
at  such  time,  and  in  such  manner,  as  they  the 
said  John  Billing  and  AUen  Billing  shall  see  fit  and 
proper;  and,  when  the  said  Jas.  Edw.  Billing  shall 
arrive  at  the  age  of  21  years,  that  they  the  said  Jokn 
Billing  and  Allen  Billing  shall,  by  Deed,  to  the  said 
Ja^,  Edw.  Billing,  covenant  and  pay  the  amount  of  the 
Interest  or  Proceeds  of  the  Money  and  Effects  which 
shall  have  come  to  their  hands  as  Trustees  as  aforesaid, 
as  they  may  think  most  for  his  advantage,  in  Weekly 
or  Quarterly  payments,  for  and  during  his  natural 
life." 
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The  Testator  died  on  the  30tli  of  October  1819, 
leaving  his  Father  his  sole  Next  of  Kin.  John  Billing 
died  in  November  1819.  The  Testator's  Father  died 
in  December  1823.  The  Defendant  Allen  Billing  took 
out  Administration  to  him,  and  also  to  the  Testator, 
with  the  Will  annexed.  James  Edw,  Billing  died  on 
the  15th  of  July  1830,  at  the  age  of  19,  and  Intestate. 
The  Plaintiff  was  his  Administrator. 

The  Bill  submitted  that  Jcls.  Edw.  Billing  took  an 
absolute  Interest  in  the  whole  of  the  Proceeds  of  the 
Testator's  Estate  and  Effects,  or,  if  not,  that  he  took  an 
absolute  Interest  in  the  Dividends  and  Interest  which 
•ocrued  due  thereon,  between  the  Testator's  death  and 
his  own:  and  it  prayed  that  the  Plaintiff  might  be 
declared  to  be  entitled,  as  the  Administrator  of  Jos. 
Edw.  Billing,  to  the  Capital  of  the  Stock  in  which  the 
Testator's  Estate  had  been  invested,  and  that  the  same 
migfat  be  transferred  to  him,  by  AUen  Billing,  or  that 
it  might  be  declared  that  the  Plaintiff  was  entitled  to 
the  whole  of  the  Dividends  which  had  accrued  from  the 
Stocky  and  which  had  not  been  properly  paid  or  applied 
to  or  for  the  use  of  James  Edw.  Billing,  and  that  the 
amount  thereof  might  be  paid  to  the  Plaintiff. 

Hie  Defendant,  by  his  Answer,  said  that  James  Edw. 
WSmg  was  deaf  and  dumb ;  and  that  he  believed  that 
the  Testator's  intention  was  to  make  a  Provision  for 
him,  for  his  life :  and  the  Defendant  submitted  that  the 
Testator's  Estate,  subject  to  James  Edw.  Billing's  Life- 
interest  therein,  was  undisposed  of  by  his  Will. 

Sir  E.  Sugden  and  Mr.  G.  Richards  for  the  Plaintiff : 
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Billing 
Billing. 


James  Edw.  Billing  took  the  absolute  Interest,  in  the 
Testator's  Property,  under,  the  first  words  of  Gift. 
Those  words  would  have  been  sufficient  to  pass  the  Fee 
in  a  Real  Estate.  Newland  v.  Skephard  (a).  The  subse- 
quent words  are  merely  directory.  It  is  a  Principle, 
which  has  been  estabUshed  by  a  long  series  of  Deci- 
sions, not  to  cut  down  an  absolute  Gift.  Harritom 
Foreman  (6). 

Mr.  Knightj  Mr.  Hayes  and  Sir  George  Grey,  for 
the  Defendant: 

The  latter  part  of  the  Will  controls  the  former. 
The  provision  was  made  for  a  Minor,  who  could  not 
receive  the  Principal.  It  is  clear  that  the  Testator  did 
not  suppose  that  he  was  giving  power  to  the  Trustees 
to  pay  or  dispose  of  the  Capital.  If  the  Trustees  had 
broken  in  upon  the  Principal  during  the  Minority  of 
James  Edw.  Billing,  they  would  have  committed  a 
clear  breach  of  Trust :  and  the  Will  expressly  directs 
that«  when  James  Edw.  Billing  should  attain  21,  the 
Trustees  should  pay  the  Interest,  as  they  should  think 
most  for  his  advantage,  during  his  Life :  so  that  the 
subsequent  part  of  the  Will,  reduces  the  prior  Bequest 
to  one  for  life.  Dawson  v.  Thame  (c). 

The  Vicb-Chancellob  : 

In  the  first  part  of  the  Will,  there  is  an  absolute 
Bequest :  and  I  cannot  cut  down  that  which  is  plain^ 
because  there  is,  in  a  subsequent  part  of  the  Will,  an 
imperfectly  expressed  intention  that  James  Edw.  Billing, 
should  take  for  life  only. 


(a)  2  P.  W.  194.  (b)  5  Ves.  207. 

(c)  3  Russ.  235. 
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TOOKER  V.  ANNESLEY.  ist  &  14th 

May. 


James  TOOKER,  Esq.  by  his  Will,  dated  the  20th  '^^'''''^^/^^  ^if'' 

of  May  1797,  devised  his  Freehold  Estates  to  Arthur  ' 

Annesleyy  William  Gould  and  Francis  Edwardes  What-  A  Tenant  for 

ley,  and  their  Heirs,  to  the  use  of  the  Plaintiff,  his  only        ^"^ject  to 
^'  '     .  .  .  Impeachment 

Child,   and   her  Assigns,  for    her  Life,  subject  to  for  Waste,  is 

Impeachment  for  Waste,  but  with  power  of  cutting  entitled  to  the 
down  such  Timber  as  might  be  necessary  for  the  Money  pro- 
Repairs  of  the  Estate,  with  remainder  to  the  Trustees,  duced  by  the 

during  the  life  of  the  Plaintiff,  in  Trust  to  preserve  Sale  of  Timber 
.  .  .  cut  by  order  of 

Contingent  Remainders,  with  remainders  to  the  Plain-  the  Court. 

tiff's  first  and  other  Sons,  successively,  in  Tail  Male, 
with  remainders  to  her  first  and  other  Daughters  in 
Tail  Male,  with  remainders  to  her  first  and  other 
Sons,  in  Tail,  with  remainders  to  her  first  and  other 
Daughters  in  Tail,  with  remainder  to  the  Defendant 
Hyde  Salmon  Whalley,  and  his  Assigns,  for  his  Life, 
subject  to  Impeachment  for  Waste,  but  with  like  power 
of  cutting  down  Timber  for  necessary  Repairs,  with 
remainder  to  the  Trustees,  during  the  life  of  the  said 
Hjfde  Salmon  fVhalley,  in  Trust  to  preserve  Contingent 
Remainders,  with  remainders  to  his  Sons  and  Daugh- 
ters, in  such  manner,  and  for  such  Estates  as  were 
<kereinbefore  limited  to  the  Issue  of  the  Plaintiff,  with 
fivers  remainders  over,  and  with  the  ultimate  remain- 
der to  the  Testator's  own  right  Heirs. 

The  Testator  died  on  the  7th  of  March  1813,  leaving 
tbe  Plaintiff,  his  only  Daughter,  his  lleir  at  Law. 
V0L.V.  s 
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.        The  Plaintiff  was  unmarried:  the  Defendant  James 
TooKER       Salmon  Whalley^  an  Infant,  was  the  eldest  Son  of  the 
Defendant  Hyde  Salmon  Wkallet/,  and  was  entitled  to 
Anneslet.     the  first  Estate  of  Inheritance  under  the  WiU. 


The  Bill  alleged  that  there  were  growing,  upon  the 
Testator's  Estates,  several  extensive  Woods  and  Plan- 
tations of  Oak,  Ash,  Elm  and  other  Timber  Trees, 
which  were  standing  much  too  closely  together,  and,  by 
reason  thereof,  were  going  very  much  to  decay,  and 
which,  if  permitted  so  to  stand,  would,  every  year,  be- 
come of  much  less  value,  and  that,  if  any  part  thereof 
should  be  cut  down,  and  the  Woods  and  Plantations 
properly  thmned,  it  would  be  greatly  for  the  advantage 
of  the  Persons  entitled  to  the  Inheritance  of  the 
Estates. 


The  Bill  prayed  that  it  might  be  referred,  to  the 
Master,  to  inquire  what  Timber  there  was  growing  upon 
the  Estates  which  was  in  a  decaying  condition  by  rea- 
son of  its  standing  too  thickly  in  the  Woods  and  Plan- 
tations ;  and  that  such  part  thereof  as  the  Master  should 
from  time  to  time  direct,  might  be  cut  down  and  sold, 
and  that  the  Money  arising  therefrom  might  be  put  out 
at  Interest,  under  the  direction  of  the  Court,  on  Go- 
vernment or  other  Security,  and  that  the  Interest  might 
be  paid,  to  the  Plaintiff,  during  her  life ;  and  that  the 
Money  so  invested,  might  be  limited  and  settled  to 
such  Uses  and  for  tlie  Benefit  of  such  Persons  re- 
spectively as  the  said  Estates  comprised  in  the  Will 
were  limited  and  settled. 


The  Defendant  Hyde  Salmon  Whalley,  by  his  Answer, 
admitted  the  allegations  in  the  Bill  as  to  the  Timber, 
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and  said  that  if  part  of  it  were  eut  down  and  the  Woods 
and  Plantations  properly  thinned,  it  would  be  for  the 
adyantage  of  the  Persons  entitled  to  the  inheritance  of 
the  Premises,  and  submitted  to  the  Judgment  of  the 
Court,  whether  the  PlaintiflF  was  entitled  to  have  the 
Interest  of  the  Proceeds  of  the  Sale  of  the  Timber,  paid 
to  her  during  her  Ufe. 

The  Infimt  Defendant  submitted  his  Interest  to  the 
Protection  of  the  Court 

By  the  Decree  it  was  referred  to  the  Master  to  in- 
quire and  state  whether  there  were  any  and  what  Timber 
Trees  standing  in  the  Woods  and  Plantations  on  the 
Testator's  Estates,  which  were  in  a  state  of  decay,  and 
which  would  hot  improve  by  standing,  or  the  standing 
of  which  would  be  prejudicial  to  the  other  Trees,  and 
which  it  would  be  for  the  Benefit  of  all  Parties  inter- 
ested in  the  Estates  to  have  felled  and  sold. 

The  Master  reported  that  the  Timber  Trees  and 
Saplings  described  in  the  Schedule  to  his  Report,  were 
ia  a  state  of  decay,  and  would  not  improve  by  stand- 
ing; and  that  he  was  of  opinion  that  it  would  be  for  the 
Benefit  of  all  Parties  interested  in  the  said  Estates, 
that  the  Trees  and  Saplings  should  be  felled  and  sold. 

By  the  Decree  on  Further  Directions,  it  was  ordered 
that  the  Trees  and  Saplings  mentioned  in  the  Report, 
should  be  felled  and  sold,  and  the  Proceeds  brought 
iato  Court  and  invested. 

Mr.  Knight  and  Mr.  Losh,  for  the  Plaintiff,  now 
contended  that,  as  the  Timber  had  been  felled  and 

s  2 
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sold,  not  wrongfully,  but  by  order  of  the  Court,  the 
Plaintiff  was  entitled,  for  her  life,  to  the  Dividends  of 
the  Stock  in  which  the  Proceeds  had  been  invested: 
that  it  was  beneficial,  to  the  Persons  in  Remainder,  that 
the  Timber  should  be  cut,  as  it  was  going  to  decay  and 
would  not  improve  by  standing ;  so  that  they  would 
get  the  value  of  it  when  it  was  at  its  greatest  perfection, 
and  the  Tenant  for  Life  would  loose  the  interim  use 
and  enjoyment  of  it.  Wickham  v.  Wickham  (a),  Delapok 
V.  Delapole  (6). 

Sir  E.  Sugden,  for  the  Defendants  : 

The  Plaintiff  is  Tenant  for  Life,  subject  to  Impeach- 
ment for  Waste.  She  may,  however,  cut  Timber  for 
Repairs :  but  she  is  not  entitled  to  the  value  of  a  single 
Tree.  If  the  Court  allows  her  to  receive  the  Income 
of  the  Stock  in  which  the  Produce  of  the  Timber  has 
been  invested,  she  will  take  two-thirds  of  the  Value ; 
for  the  Interest  of  the  Tenant  for  Life  is  generally  esti- 
mated at  two-thirds,  and  the  Interest  of  the  Reversioner 
at  one-third.  The  Timber  has  been  felled  at  the  insti- 
gation of  the  Tenant  for  Life.  The  Court  had  no  power 
to  break  into  the  Settlement,  and  order  the  Timber  to 
be  felled,  the  Tenant  in  Tail  being  an  Infant,  and, 
therefore,  incapable  of  consenting:  much  less  has  the 
Court  any  power  to  give,  to  the  Tenant  for  Life,  a  large 
proportion  of  the  Proceeds,  when  she  is  not  entitled 
to  the  value  of  a  single  Tree,  except  for  necessary  Re- 
pairs. Bewick  V.  Whitfield  (r),  Mildmay  v.  Mildmay  (rf). 
There  is  an  error  in  the  Report  of  the  former  Case, 
which  is  corrected  in  the  Note.    The  Case  of  Delapole  r. 


(a)  19  Ve8.4i(). 
{b)  17  Ves.  150. 


(c)  3  P.  W.  2(56. 
{d)  4  Bro.  C.  C.  76. 
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Delapole  cannot  be  considered  as  an  authority.  One 
Party  asked  for  the  Reference,  and  the  other  submitted 
to  it;  and,  therefore,  the  attention  of  the  learned  Judge 
was  not  drawn  to  the  question.  Wickham  v.  Wickham 
was  a  peculiar  Case.  It  is  not  clear  that,  in  that  Case, 
the  Tenant  for  Life  was  not  entitled  to  cut  the  Timber : 
and  the  Order  referring  it  to  the  Master  to  inquire  what 
Timber  ought  to  be  cut,  was  made  by  consent.  In 
Osborne  v.  Osborne  (e)  it  appears,  on  referring  to  the 
Registrar's  Book  (/),  that  the  Order  was  made  by 
arrangement  between  all  the  Parties,  and  after  the 
Master  of  the  Rolls  had  hesitated  to  make  the  Order. 
So  that  nothing  can  be  more  meagre,  in  point  of  autho- 
rity, than  the  Claim  of  the  Plaintiff  in  this  Cause,  to 
be  paid  the  Interest  of  the  Timber-money,  for  her  life. 

The  Vice-Chancellor  : 
In  this  Case  the  Bill  was  filed  by  Miss  Tooker^  who  ^4th  May. 
is  Tenant  for  Life  of  the  Estate  in  question,  subject  to 
Impeachment  for  Waste,  but  with  a  power  of  cutting 
down  such  Timber  as  may  be  necessary  for  the  Repairs 
of  the  Estate.   The  Bill  was  filed  against  the  Tenant 
for  Life  in  remainder,  and  his  Son,  who  is  the  first 
Tenant  in  Tail  in  existence,  and  it  represented  that  there 
was  Umber  upon  the  Estate  which  was  going  to  decay : 
and  the  Bill  prayed  that  it  might  be  referred  to  the 
Master  to  inquire  what  Timber  there  was  growing  upon 
tlie  Estate,  which  was  in  a  decaying  condition  by  reason 
of  its  standing  too  thickly  in  the  Woods  and  Planta- 
tions, and  that  such  part  thereof  as  the  Master  should 
from  time  to  time  direct,  might  be  cut  down  and  sold- 
An  Order  has  been  made  under  which  Timber  has  been 
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(f)  Cited  19  Ves.  423. 
(/)  Reg.  Lib.  B.  1814,  fo.  1149. 
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cuty  and  now  the  question  is  what  is  to  be  done  with  the 
Produce  of  the  Timber  which  has  been  sold.  It  was 
insisted,  by  the  Counsel  for  the  Defendant,  that  there 
is  no  authority  by  which,  in  a  Case  like  the  present, 
the  Court  is  justified  in  giving  the  Income  of  the  Fund 
arising  from  the  sale  of  the  Timber,  to  the  Tenant  for 
life  in  possession.  With  respect  to  the  Case  of  Be- 
wick  v.  Whitfield,  it  appears,  when  it  is  contrasted  with 
the  Extract  from  the  Registrar's  Book  which  is  ooa- 
tained  in  a  Note  upon  that  Case,  that  it  is  not  r^htiy 
reported  ;  for  it  appears  that  not  only  the  fads  of  the 
Case,  but  also  what  is  represented  as  the  Lord  ChoM' 
cellar's  Judgment,  are  not  correctly  given.  But  it  is 
observable  that  the  Lord  Chancellor,  in  his  Judgmait, 
admits  that,  if  there  be  any  damage  done  to  the  Tenant 
for  Life,  he  ought  to  have  compensation  in  respect  of 
that  damage. 

There  are  not  many  authorities  upon  the  questioii 
now  before  me;  but  I  £4)prehend  that  the  principle 
upon  which  the  Court  acts  in  directing  Timber  to  be 
cut  in  cases  like  the  present,  is  not  the  personal  Benefit 
of  the  Parties,  but  the  Benefit  of  the  Estate  itself — the 
Inheritance.  That  proposition  is  laid  down,  by  the 
present  Master  of  the  Rolls,  in  a  Case  of  Huumf 
v.  Hussey  {g).  Now  it  is  quite  clear,  from  Lewis 
Bowles's  (h)  Case,  that,  where  there  is  a  Tenant  for 
Life  unimpeachable  of  Waste,  or  there  is  no  Tenant  toit 
Life  unimpeachable  of  Waste,  if  Timber  is  severed  fix)m 
the  Estate,  by  the  act  of  a  Trespasser  or  by  a  Tempest, 
the  Timber  belongs  either  to  the  Person  who  represents 
the  Inheritance  as  being  Tenant  for  Life  without  Im- 
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peachment  of  Waste,  or  to  the  Person  who  has  the 
Inheritance,  in  case  there  be  no  such  Tenant  for  Life. 
It  18  also  a  settled  Rule,  in  this  Court,  that,  whether 
there  be  an  Estate  unsettled,  or  an  Estate  settled,  no 
Person  who  commits  a  Trespass,  shall,  by  his  own 
wroi^,  have  any  Benefit  of  the  Timber  cut.  With 
lespect  to  the  unsettled  Estate,  the  point  was  decided 
in  the  Case  of  Tullet  v.  TuUet  (i).  There  an  Infant  was 
sosed  in  Fee ;  and  the  Guardian,  who  was  the  Mother, 
cut  down  the  Timber,  as  upon  the  part  of  the  Infant. 
The  Heir  of  the  Infant  brought  his  Bill  to  have  the 
Honey,  which  arose  from  the  sale  of  the  Timber, 
secured ;  and  the  Court  held  that  no  Benefit  whatever 
should  result  to  a  Person  who  might  become  the  sole 
Next  of  Kin  of  the  Infant ;  but  that  the  Money  should 
be  reserved  for  the  Benefit  of  the  Party  entitled  to  the 
Inheritance.  With  respect  to  the  Case  of  a  settled 
Estate,  what  took  place  in  the  Case  of  Williams  v. 
The  Duke  of  Bolton  (k),  shows  that  a  Tenant  for  Life 
who  is  impeachable  of  Waste,  shall  have  no  Benefit 
from  the  Timber  that  has  been  cut  down. 

In  this  particular  Case,  the  PlaintiflF,  who  is  Tenant 
far  life,  represents  that,  though  she  herself  has  no  right 
to  cut  the  Timber,  it  is  for  the  Benefit  of  the  Inheritance 
that  the  Timber  should  be  cut.  Now  what  have  been  the 
DedsiiHiB  upon  the  Question  now  under  consideration. 
There  seems  to  have  been  a  considerable  hiattis  in  the 
Decisions,  finom  the  time  of  Lord  Alvanleyy  down  to  the 
Case  of  Leufis  v.  Cray,  which  is  mentioned,  by  Sir 

WHliam  Grant,  in  the  Case  of  Wickham  v.  Wickham  (/). 

It  appears,  in  fViUiams  v.  The  Duke  of  Bolton,  that,  if 

(0  1  Dick.  32a ;  S.  C.  Arab.  370. 
(k)  I  Cox.  72.  CO  19  Ves.  423. 

s  4 
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the  Tenant  for  Life  had  not  done  the  wrongful  act.  Lord 
Thurlaw  would  have  permitted  him  to  receive  the  Divi- 
dends of  the  Stock  in  which  the  produce  of  the  Timber 
was  invested:  and  it  appears,  from  what  Sir  William 
Grant  says,  in  the  Case  of  Wickham  v.  Wichhamf  of 
the  Case  of  Lewis  v.  Crayy  which  was  before  Lord 
Rosslyn  in  1708,  that  his  Lordship  gave  the  Interest  of 
the  Timber-money  to  the  Tenant  for  life,  as  Lord  Eldom 
did  in  the  Case  of  Osborne  v.  Osborne  (m),  and  it  also 
appears,  by  some  of  the  multifarious  proceedings  which 
took  place  in  that  Cause,  the  whole  of  which  I  have 
read  over  in  the  Registrar's  Book,  that  not  only  was 
the  Interest  given  to  the  Tenant  for  Life,  but  part  of 
the  Money  which  had  arisen  from  the  Sale  of  the  Tim- 
ber, was  actually  applied  in  discharging  the  Incum- 
brances which  the  Tenant  for  Life  was  bound  to  keep 
down ;  and  in  Wickham  v.  Wickham^  after  the  matter 
had  been  fully  aigued.  Sir  William  Grant  held  that  he 
was  bound  by  what  both  Lord  Thurlow  and  Lord 
Rosslyn  had  done.  And  then  there  is  the  Decision  of 
Sir  William  Grants  in  Wickham  v.  Wickhamy  in  the  year 
1814,  to  the  same  effect  as  Lord  Eldon^s.  I  think, 
therefore,  that  there  is  not  only  sufficient  principle,  but 
that  I  am  actually  bound,  by  the  authorities,  to  say 
that,  in  this  Case,  the  course  that  has  hitherto  been 
adopted,  ought  to  be  persevered  in,  and  that  the  Costs 
of  all  Parties  ought  to  be  paid  out  of  the  Fund  which 
has  arisen  from  the  Sale  of  the  Timber,  and  that  the 
Tenant  for  Life  is  entitled  to  the  Interest  of  the  Fund 
remaining  after  the  payment  of  the  Costs. 


(»f)  19  Vcs.  423,  cited. 
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NEWCOME  V.  MATHEW.  1832: 

dd  6c  4th  May. 

»  V  ' 

The  PlaintiflFwas  the  Vicar  of  Tottenham  in  Middle-   Tithe  ofMUU. 
sex:  the  Defendant  was  the  occupier  of  a  Water  Com  Evidence. 
Mill  in  the  same  Parish.    The  Bill  prayed  for  an  ^  new  Mill 
Account  and  payment  of  the  Sums  of  Money  and  other  erected  on  the 

Remuneration  received,  by  the  Defendant,  in  respect  of  ^^^^.^^/Sf-n  . 

'  >         r  ancient  Mill  is 

the  Mill  and  the  Com  and  Grain  ground  thereat,  since  exempt  from 

the  Plaintiffs  induction  in  November  1824,  the  Plain- 

tiff  offering  to  make,  to  the  Defendant,  all  just  allow-  site  of 

ances,  in  respect  of  the  Rent  and  Expenses  of  the  Mill,   the  ancient 

Mill,  and  partly 
on  a  new  site. 

The  defence  set  up  in  the  Answer,  was  that  the  Mill  it  is  not  exempt. 
in»  exempt  from  Tithes,  as  having  been  built  upon  the  ^ 
ate  of  an  ancient  Mill :  and,  in  order  to  prove  that  feet,  xithes  between 
a  Hap  of  the  Parish,  dated  in  1619,  and  belonging  to  a  Vicar  and  the 
the  Lord  of  the  Manor,  was  produced  by  his  Steward,     ^Xan  old  * 

Map  of  the 

Sir  K  Sugden,  Mr.  Pepys  and  Mr.  Bellasis,  for  the  ^^^^'^^^oS 
Plaintiff,  objected  to  the  production  of  the  Map  as  JJf^^e  Manor 
Evidence,  because  the  question  in  this  Suit  related  to  a  was  not  admit- 
private  Right,  and  the  Map  was  a  private  one  and  ^^e^ef^dU 
related  to  private  property,  and  did  not  come  out  of  ant 
the  possession  of  any  Person  under  whom  the  Plaintiff 


Mr.  Agar  and  Mr.  Duckworth  for  the  Defendant, 
aid  that  the  Map  was  an  ancient  one,  and  belonged  to 
Lord  of  the  Manor,  who  was  interested  in  its  being 
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183a.  The  Vice-Chancellor  ruled  that,  as  the  Right  in  ques- 

tion in  this  Suit,  was  a  private  Right,  the  Map  was  not 
Kewcome      receivable  as  Evidence. 

V. 

Mathew. 

At  the  conclusion  of  the  arguments.  His  Honour  deli- 
vered the  following  Judgment :  I  have  always  under- 
stood the  Law  to  be  that,  where  an  ancient  Mill,  which 
was  exempt  from  Tithes,  has  been  taken  down,  or  de- 
stroyed by  Fire  or  any  other  accident,  and  a  new  one 
has  been  erected  on  the  same  site,  the  exemption  ex- 
tends to  the  new  Mill :  but,  if  the  new  Mill  is  erected 
partly  on  the  old  site  and  partly  on  a  new  one,  that  it 
is  not  protected  from  the  payment  of  Tithes.  In  this 
Case  the  Evidence  shows  that  the  Mill  in  the  Defend- 
ant's occupation,  was  not  wholly  erected  on  the  foun- 
dation of  the  old  Mill,  but  partly  on  the  site  of  the 
old  Mill,  and  partly  on  a  new  foundation.  There  must 
therefore  be  an  account  of  the  Tithes  of  the  whole  Mill, 
as  far  as  it  has  been  employed  in  grinding  Com  and 
Grain  for  hire  *. 


"  Declare  that  the  Plaintiff  is  entitled  to  the  Tithe 
of  the  Profits  of  the  Water  Com  Mill  in  the  Pleadings 
mentioned,  so  far  as  it  has  been  employed  in  grinding 
Com  and  Grain  for  hire.  And  this  Court  doth  order 
and  decree  that  the  Master  do  take  an  account  of  such 
Tithe,  and,  to  that  end,  it  is  ordered  that  he  do  take  an 

*  The  Defendant,  in  his  Answer,  said  that  he  had  canied 
on  the  business  of  a  Mealman,  and  had  used  his  Mill  for 
grinding  Corn  and  Grain  into  Meal  and  Flour  for  the  pur- 
poses of  his  said  business.  See  TovmUy  v.  ColegatCy  anle^ 
Vol.  II.  p.  iQy,  and  Brovme  v.  Woollseyy  ibid.  305.  The  Cases 
as  to  the  Tithes  of  Mills  are  collected  and  observed  upon  in 
1  Eagle  on  Tithes,  377.  et  scq. 
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account  of  the  quantity  of  Com  and  Grain  ground  for 
hire  in  the  said  Mill,  from  the  27th  day  of  November 
1824,  to  the  time  the  Defendant  ceased  to  be  the  occu- 
pier thereof,  and  also  an  account  of  the  Sums  of  Money, 
or  other  remuneration  as  toll,  received,  by  the  said  De- 
fendant, in  respect  of  the  Com  and  Grain  so  ground  for 
hire  :  And  it  is  ordered  that  the  Master  do  set  a  yearly 
Tttlue,  in  the  nature  of  a  Rent,  upon  the  said  Water 
Com  Mill,  in  respect  to  its  use  in  grinding  for  hire,  and 
allow  the  Defendant  such  Rent :  And  it  is  ordered  that 
the  Master  do  also  make  an  allowance  to  the  Defend- 
ant in  respect  of  Servants'  Wages,  Repairs  and  other 
incidental  Expenses,  having  regard  to  the  relative  pro- 
portion of  the  grinding  of  Com  and  Grain  therein  for 
hire,  and  the  other  purposes  to  which  the  said  Mill 
has  been  applied  during  the  before  mentioned  period : 
And  it  is  ordered  that  the  Master  do  charge  the  Defend- 
ant widi  one-tenth  part  of  the  amount  received  by  him 
fcr  such  grinding  for  hire  as  aforesaid,  after  deducting 
fiom  such  amount  such  Sum  of  Money  as  shall  be  by 
him  allowed  to  the  Defendant  in  respect  of  the  Rent 
and  the  other  matters  aforesaid/' 


1833. 
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Mathew. 
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1832. 
3d  May. 

^  w  ' 

Practice. 
Dismissal  of 
Bill. 

In  computing 
the  time  within 
which  a  Bill 
may  be  dismiss- 
ed, on  the 
ground  of  no 


aving  been 
taken  since  the 
Answer  was 
^ed,  the  inter- 
vals mentioned 
in  the  Nine- 
teenth amended 
Order,  are  not 
to  be  reckoned. 


THE  ATTORNEY-GENERAL  v.  JONES. 

The  Answer  was  filed  on  the  30th  of  December  1831. 
It  had  not  been  excepted  to,  nor  had  any  further  pro- 
ceedings been  taken  in  the  Cause. 

Mr.  CockereU,  for  the  Defendant,  now  moved  to  dis- 
miss the  Information  and  Bill,  for  want  of  prosecution. 
He  said  that,  under  the  Fourth  of  Lord  Lyndhurst's 
Orders,  the  Answer  was  to  be  deemed  sufficient  at  the 
expiration  of  two  Lunar  Months  from  the  30th  of  De- 
cember 1831 :  that,  by  the  Sixteenth  Order,  as  amended, 
a  Defendant  is  not  at  liberty  to  move  to  dismiss,  after 
the  expiration  of  two  Months  from  the  time  when  the 
Answer  is  to  be  deemed  sufficient :  and  that,  in  this  Case, 
more  than  four  Months  had  elapsed  since  the  Answer 
was  filed. 


Mr.  KoCf  for  the  Plaintiff,  said  that,  by  the  Nineteenth 
amended  Order,  the  time  between  the  last  Seal  after 
Michaelmas  Term  and  the  10th  of  January  1831,  which 
was  the  first  Seal  before  Hilary  Term,  was  not  to  be 
reckoned,  and,  consequently,  that  the  Motion  to  dismiss 
was  premature. 

And  the  Vice-ChanceUar  so  ruled,  and  refused  the 
Motion. 
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183a : 
24th  March, 

LANDON  V.  MORRIS.  anfiU^ec. 


HE  Plaintiff,  Dr.  Landon,  previous  to  his  marriage     Lis  Pendens. 

ith  the  Plaintiff,  Maria  Augustina  his  Wife,  wrote  a  Notice. 

etter  to  John  Ready ^  Esq.,  the  Lady's  Father,  request-  The  Plaintiff, 

previous  to  his 

marriage  with  AJ^  Daughter,  wrote  a  Letter  to  A.  inquiring 
what  fortune  his  Daughter  was  entitled  to.  Ay  in  reply,  wrote 
to  the  Plaintiff,  and  stated  that  certain  Houses  were  entailed 
on  his  daughter,  after  his  decease.  A.  died,  leaving  his  Daughter, 
his  only  Child,  and  having  devised  all  his  Real  Estates  to  his 
Wife.  It  was  then  discovered  that  A,  was  Tenant,  in  Tail  Male, 
of  the  Houses,  with  Reversion  to  himself  in  Fee.  In  January 
1816,  the  Plaintiff  and  his  Wife  filed  a  Bill  against  ^.'s  widow, 
(who  was  in  possession  of  the  Houses  ,  to  have  the  Houses 
conveyed  to  the  Plaintiff* s  Wife,  conformably  to  the  represen- 
tation in  the  Letter,  and  for  a  Receiver,  and  an  Injunction  to 
stay  proceedings  at  Law.  An  Injunction  was  granted,  and  the 
Widow  having  put  in  her  Answer,  the  Injunction  was,  in  Ja- 
nuary 1818,  continued.  On  the  same  day  the  Plaintiff  obtained 
an  Order  to  Amend,  but  did  not  act  upon  it,  or  take  any  further 
proceedings,  till  May  1820.  In  April  1818,  the  W^idow  mort- 
gaged the  Houses,  for  500  years,  to  //.,  and,  in  May  1819,  she 
sold  an  Annuity  to  M ,  and  secured  it  by  a  Conveyance  of  the 
Houses  to  Trustees  in  Fee;  and  in  May  1819  she  sold  and  con- 
veyed the  Houses,  subject  to  the  Mortgage  and  Annuity,  to  W, 
in  Fee.  Neither  f/.,  IV.  nor  M.  had  then  any  notice  of  the  Suit, 
or  of  the  Plaintiff* s  claim.  In  January  1820,  at  which  time  M. 
had  notice,  the  Houses  were  purchased  by  M.,  and  conveyed  to 
him  by  H.  and  W,  In  May  1820,  the  Bill  was  amended.  The 
Widow  having  gone  abroad  without  answering  the  amended 
Bill,  a  Decree  was  taken  pro  confes^o  against  her  in  November 
1822.  In  December  following,  the  Plaintiff  had  notice  of  the 
Conveyance  to  M.,  but  did  not  make  him  a  Party  to  the  5>uit, 
and  opposed  his  attending  the  Master  upon  the  inquiries  directed 
by  the  Decree.  In  March  1831,  the  Plaintiff  filed  a  Bill  against 
M.,  stating  the  proceedings  in  the  original  Suit,  and  praying 
that  M.  might  be  decreed  to  convey  the  Houses  to  the  Plaintiff's 
Wife,  and  for  a  Receiver,  ill.  put  in  his  Answer,  and  relied  on 
the  delay  in  the  proceedings  of  the  original  Suit,  the  Decree 
having  been  taken  pro  confessof  the  want  of  notice  in  H,  and  fV.j 
and  in  himself  when  he  purchased  the  Annuity,  and  on  the 
Plaintiff  not  having  made  him  a  Party  to  that  Suit ;  but  the 
Court,  on  motion,  granted  a  Receiver. 
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ing  to  be  informed  what  provision  Mr.  Ready  intended 
to  make  for  his  Daughter,  and  what  Fortune  she  was 
entitled  to.  Mr.  Ready ^  in  reply,  wrote  a  Letter  to  Dr. 
Landon,  dated  the  29th  of  April  1800,  stating  that  he 
was,  at  that  time,  unable  to  give  up  more  than  a  Houae 
at  Bathf  and  a  Freehold  Estate,  in  CTieshire,  called 
Coppenhally  and  that  another  Estate,  called  the  Oak- 
hanger  Hall  Estate,  and  three  Houses,  in  Ume^treetj 
London,  were  entailed  on  his  Daughter  after  his  decease. 
In  June  1800,  Mr.  Ready  proposed  to  Dr.  Landon  to 
insure  his  life  for  2,000  /.,  to  which  the  latter  agreed ; 
and,  on  the  17th  of  that  month,  a  Memorandum  of 
Agreement  was  signed  by  Dr.  Landon  and  Mr.  Ready, 
by  which  the  latter  agreed  to  settle  the  House  at  Bath, 
and  the  Coppenhall  Estate,  on  Dr.  and  Mrs.  London, 
and  their  issue ;  and  Dr.  Landon  agreed  to  insure  his 
life  for  2,000/.,  for  the  sole  benefit  of  his  intended 
Wife,  in  case  she  should  survive  him.  Dr.  London,  b& 
it  was  alleged,  signed  the  Memorandum  on  the  fiedth  of 
the  representations  contained  in  the  Letter,  and,  par- 
ticularly, that  Mrs.  Landon  would  be  entitled  to  the 
Oakhanger  Estate,  and  the  Houses  in  Lime^treet,  on 
Mr.  Ready*^  decease.  On  the  20th  of  June  1800  the 
marriage  was  solemnized  ;  and  Dr.  Landon  immediately 
insured  his  life  pursuant  to  the  Agreement,  and  he 
had  ever  since  continued  to  keep  the  Insurance  on  foot 
Mr.  Ready  was  a  Widower  at  the  time  of  the  marriage ; 
but  he  afterwards  married.  In  April  1813,  he  died, 
leaving  his  Wife,  Sarah  Alhina  Ready,  and  Mrs.  Landom, 
his  only  Child,  his  Heir-at-Law,  him  surviving.  Upon 
Mr.  Ready's  death,  Dr.  London  took  Possession  of  the 
Title-deeds  belonging  to  the  Houses  in  Lime-Street, 
which  had  been  in  Mr.  Ready's  custody;  but  he  sub- 
sequently discovered  that,  under  the  Will  of  one  Susan- 
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nak  WeedoHf  dated  in  1762,  Mr.  Ready  was  Tenant  in 
Tail  Male  of  those  Houses,  with  the  immediate  reversion 
to  himself  in  Fee,  and  that  he  had,  by  his  Will,  given 
all  his  Real  and  Personal  Estate  to  his  Wife,  and  ap- 
pointed her  his  sole  Executrix.  Mrs.  Ready  having 
threatened  to  commence  an  Ejectment  against  Dr. 
Landan,  who,  (as  it  was  alleged,)  had  mislaid  the  Letter 
of  the  29th  of  April  1800,  he  deUvered  up  to  her  the 
Possession  of  the  Houses ;  but  having  afterwards  found 
that  Letter,  he  gave  notice  thereof  to  Mrs.  Ready  and 
her  Solicitor.  Mrs.  Ready,  however,  refused  to  let  Dr. 
Landan  into  the  receipt  of  the  Rents  of  the  Houses, 
or  to  account  to  him  for  the  Rents  which  she  had 
leceived;  and,  in  consequence  thereof,  the  Plaintiffs, 
in  January  1816,  filed  a  Bill  against  her,  praying  that 
the  Plaintiffs  might  be  declared  to  be  entitled  to  have 
the  Letter  of  the  29th  of  April  1800,  and  the  Proposal 
therein  contained,  carried  into  execution,  and  to  have 
the  Lime^treet  Houses  conveyed  to  Mrs.  Landon,  con- 
fannably  to  the  representation  therein  contained,  and 
that  the  same  might  be  ordered  and  decreed  accord* 
ingly,  and  that  Mrs.  Ready  might  be  restrained  from 
commencing  or  prosecuting  any  Action  of  Ejectment 
Of  Trover,  or  other  Action  at  Law,  against  the  Plaintiff, 
touching  any  of  the  matters  contained  in  the  Bill. 


1832. 
Landon 

V. 

Morris. 


On  the  2d  of  March  1816,  an  Injunction  was 
granted  * ;  and  Mrs.  Ready  having  put  in  her  Answer 
to  the  Bill,  the  Injunction  was,  on  the  29th  of  January 
1B18,  continued  until  the  Hearing.  On  the  same  day 
the  Plaintiffs  obtained  an  order  to  amend  their  Bill, 


•  The  Bill  stated,  merely,  that  the  Injunction  was  granted 
to  itay  proceedings  at  Law. 
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but  did  not  amend,  till  May  1820.  Mrs.  Ready  ap- 
peared to  the  amended  Bill,  but  did  not  answer  it,  and 
stood  out  all  process  of  Contempt  for  want  of  her 
Answer.  On  the  21st  of  December  1821,  it  was  ordered 
that  the  Cause  should  be  set  down  to  be  heard,  in 
order  that  the  amended  Bill  might  be  taken  pro  con- 
fesso  i^ainst  Mrs.  Ready;  and,  on  the  11th  of  Novem- 
ber 1822,  the  amended  Bill  was  taken  pro  confesso  ac- 
cordingly ;  and  it  was  referred  to  the  Master,  to  inquire 
what  Estate  Mr.  Ready  had  in  the  Lime^treet  Houses, 
at  the  date  of  the  Letter  of  the  29lh  of  April  1800 
and  at  his  death  ;  and  the  Injunction  was  continued. 


On  the  17th  of  March  1827,  the  Master  reported 
that  Mr.  Ready  was  seised  of  an  Estate  in  Tail  Male, 
with  the  Reversion  in  himself  in  Fee,  in  the  Houses,  at 
the  date  of  the  Letter  and  at  his  death. 


On  the  28th  of  May  1827,  the  Report  was  confirmed, 
and  on  the  1st  of  July  1829  the  Cause  was  heard  for 
Further  Directions,  when  it  was  declared  that  the  Letter 
was  to  be  considered  as,  or  in  the  nature  of  the  Mar- 
riage Articles,  and  that  the  Plaintiffs  were  entitled  to 
have  it,  and  the  Proposal  therein  contained  carried 
into  Execution,  and  to  have  the  Houses  conveyed,  to 
the  Plaintiff,  Mrs.  Landon,  conformably  to  the  repre- 
sentations contained  in  the  Letter,  and  that  the  Plain- 
tiffs were  entitled  to  the  possession  of  the  Houses,  and 
to  the  Rents  and  Profits  thereof,  from  the  death  of  Mr. 
Ready ;  and  it  was  referred  to  the  Master  to  inquire 
in  whom  the  Legal  Estate  in  the  Houses  was  then 
vested,  and  how  and  by  what  means,  and  for  whose 
use;  and,  if  the  Master  should  find  that  Mrs.  Ready 
was  seised  of  such  Legal  Estate,  it  was  ordered  that 
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he  should  settle  proper  Deeds  for  conveying  the  Houses 
to  Mrs.  Landon,  conformably  to  the  Letter,  and  that 
such  Deeds  should  be  executed  by  Mrs.  Ready  and 
all  other  necessary  Parties,  and  tliat  the  Master  should 
take  an  account  of  the  Rents  received  by  Mrs.  Ready, 
and  that  the  amount  should  be  paid  by  her  to  Dr. 
London^  and  that  she  should  pay  the  Plaintiffs  their 
Costs. 

On  the  28th  of  February  1831,  the  Master  made  a 
separate  Report,  by  which  he  found  that,  by  an  In- 
denture of  the  8th  of  April  1818,  Mrs.  Ready  mortgaged 
the  Houses,  to  Messrs.  Hopkinson,  for  500  years,  for 
securing  1,300/.  and  Interest;  and  that,  by  an  Inden- 
ture of  the  12th  of  June  following,  Messrs.  Hopkinson 
assigned  the  Mortgage  to  W,  Read  King ;  and  that,  by 
Indentures  of  the  13th  and  14th  of  May  1819,  Mrs. 
Ready  granted  an  Annuity  of  108/.  to  George  Morris^ 
uui  chained  the  same  upon  the  Lime-street  Houses,  and 
also  conveyed  the  Houses  to  two  Trustees  in  Fee,  upon 
certain  Trusts  for  better  securing  the  Annuity,  and 
subject  thereto,  in  Trust  for  herself  in  Fee ;  and  that,  by 
Indentures  of  the  19th  and  20th  of  May  1819,  Mrs. 
fieocfy  conveyed  the  Houses  to  T.  T.  Wright  in  Fee, 
subject  to  the  Annuity  and  the  Securities  for  the  same ; 
•nd  that,  by  Indentures  of  the  25th  and  26th  of  Janu- 
wy  1820,  Wright  and  King^  together  with  certain  other 
Parties,  conveyed  the  Houses  to  Morris  in  Fee :  and 
the  Master  found  that,  by  the  means  aforesaid,  the 
Ugal  Estate  in  the  Premises,  was  then  vested  in 
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On  the  31st  of  March  1831,  the  Plaintiffs  filed  a 
Bill  against  Morris,  stating  to  the  effect  aforesaid,  and 
Vol.  V.  T 
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^^3^'        that  the  Plaintiffs  were  advised  and  submitted  that  it 
r  was  established,  by  the  Decrees  and  Orders  aforesaid, 

that  they  were  entitled  to  have  the  Houses  conveyed 
Morris.  to  Mrs.  Landon,  and  to  receive  the  Rents  accrued  since 
Mr.  Ready's  death ;  and  charging  that,  when  the  Plain- 
tiffs commenced  their  Suit  against  Mrs.  Reculy,  she  alone 
was  seised  of  the  Legal  Estate  in  the  Houses,  and  that 
Morris  and  the  several  Persons  through  or  under  whom 
he  claimed,  acquired  their  Estates  and  Interests  in  the 
Premises,  from  or  under  her,  and  by  virtue  of  the  Con- 
veyances mentioned  in  the  Report,  all  of  which  were 
made  after  the  commencement  of  the  said  Suit,  and 
that  Morris  was,  therefore,  bound  by  the  Decrees  and 
Proceedings  in  that  Suit,  and  that  the  Plaintiffs  were 
entitled  to  the  benefit  of  them  against  Morris,  and  that 
he,  before  he  completed  his  purchase  of  the  Annuity, 
or  before  he  completed  his  purchase  of  the  Premises, 
was  aware  of  the  Suit,  and  had  heard  that  the  Premises 
were  the  subject  of  Litigation  between  the  Plaintiffs  and 
Mrs.  Ready y  and  was  aware  of  the  Letter  of  the  29th 
of  April  1800,  and  of  the  Plaintiffs'  claim  under  the 
same,  and  that  the  Title-deeds  of  the  Premises  were  in 
the  possession  of  the  Plaintiffs.  The  Bill  prayed  that 
Morris  might  be  decreed  to  convey  the  Houses,  to  Mrs. 
LandoUy  and  to  let  the  Plaintiffs  into  possession  thereof, 
and  to  account  to  them  for  the  Rents  received  by  him, 
and  to  deliver  up  to  them  all  Deeds  and  Writings,  in 
his  possession,  relating  to  the  Premises,  and  that  a 
Receiver  might  be  appointed. 

Morris,  by  his  Answer,  denied  all  knowledge  of  the 
Letter  of  April  1800,  and  said  that,  if  any  such  Letter 
was  written,  it  did  not  state  the  origin  or  nature  of  the 
Entail,  or  what  Interest  Mrs.  Landon  had  in  the  Houses, 
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and  that  Dr.  Landon  .mighty  with  common  diligence, 
have  ascertained,  and  was  bound  to  inquire  what  was 
the  nature  of  such  Entail,  and  whether  the  same  existed 
or  not :  he  denied  that  the  marriage  was  agreed  to  upon 
any  other  terms  than  those  contained  in  the  Marriage 
Articles  of  June  1800 :  he  said  that,  after  Mr.  Ready* s 
death,  a  Memorandum,  in  Dr.  Landon's  hand-writing, 
was  found  enveloped  in  the  Articles,  containing  a  de- 
Bcription  of  Mrs.  Landon*s  fortune,  but  in  which  the 
Houses  in  Lime^treet  were  not  mentioned,  and  that 
such  Memorandum  was  evidence  that,  before  the  Ar- 
ticles were  prepared,  the  Parties  had  discovered  that 
those  Houses  were  not  entailed  on  Mrs.  Landon^  and 
that  she  had  no  Interest  therein :  that  the  Title-deeds 
of  the  Houses,  which  were  taken  possession  of  by  Dr. 
Idmdon  on  Mr.  Ready's  death,  related  to  the  Title 
thereto  long  anterior  to  1762;  that  Mrs.  Weedon,  long 
prior  to  that  year,  was  seised  in  Fee  of  the  Houses,  so 
that  Mrs.  Ready,  as  claiming  under  the  Wills  of  Mrs. 
Weedon  and  Mr.  Ready,  was  able,  in  1818,  to  show  a 
Title  to  the  Houses  of  more  than  00  years,  without 
Teferring  to  those  Title-deeds:    he  denied  that  the 
Letter,  if  it  ever  existed,  had  been  lost  or  mislaid  by 
the  Plaintiffs,  or  that  they  gave  notice,  to  Mrs.  Ready, 
or  her  Solicitor,  of  their  pretended  findii^  of  it :  he 
nid  that  there  were  important  variations  between  the 
original  and  the  amended  Bill,  and  that,  in  the  former, 
it  was  not  pretended  that  the  Letter  had  been  lost  or 
ttislaid  and  was  afterwards  found,  and  that  an  allega- 
tioQ,  which  had  been  introduced  into  the  latter,  that 
the  Title-deeds  of  the  Lime-street  Houses,  were  treated 
tod  considered,  by  Mrs.  Ready,  as  belonging  to  the 
PUntifis,  was  untrue :  he  said  that  Messrs.  Hopkinson 
Ittd  DO  notice  of  the  Suit  instituted  against  Mrs.  Ready, 
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or  of  the  claim  of  the  PlaintiflFs,  and  that  he,  Morris, 
had  no  notice,  and  had  never  heard  thereof,  when  the 
Indentures  of  May  1819  were  executed,  but  beheved 
that  Mrs.  Ready  was  seised  in  Fee  of  the  Houses,  and 
that  she  manifested  a  clear  Title  thereto,  for  more  than 
60  years,  subject  only  to  the  Mortgage:  that  the  Re- 
lease of  January  1820  contained  a  Covenant,  on  the 
part  of  T.  T.  Wrighty  to  take  the  necessary  steps  for 
bringing  the  then  pending  Suit  of  the  Plaintiffs  tea 
teruiination,  and  get  the  Title-deeds  of  the  Houses  out 
of  the  Master's  Office,  and  delivered  to  him,  Morris,  and 
to  indemnify  him  from  the  Costs  of  the  Suit ;  that  he 
paid  the  Purchase-money  for  the  Houses,  and,  on  the 
execution  of  the  last-mentioned  Release,  was  let  into 
the  receipt  of  the  Rents,  and  had  so  continued,  without 
claim  or  molestation,  until  the  filing  of  the  Bill  against 
him :  that  he  was,  for  the  first  time,  informed  of  the 
original  Suit,  a  few  weeks  before  he  purchased  the 
Houses,  and  he  claimed  the  benefit  of  the  Mortgage 
and  other  Deeds,  in  bar  of  the  Plaintiffs'  claim :  that, 
though  the  Plaintiffs  obtained  an  Order  to  amend  their 
Bill  on  the  29th  of  January  1818,  they  delayed  acting 
thereon  until  May  1820,  which  was  some  months  afler 
he  had  purchased  and  paid  for  the  Houses :  that  the 
Plaintiffs  did  not  procure  an  Attachment  against  Mrs. 
Ready  for  not  putting  in  her  Answer  to  the  amended 
Bill,  until  the  8th  of  November  1820  :  that  the  Decree 
of  November  1822  was  made  without  notice  to  him, 
and  that,  in  December  following,  the  Plaintiffs  had 
notice  that  the  Houses  had  been  conveyed  to  him ;  that 
he  endeavoured  to  appear  before  the  Master,  on  the 
Inquiry  directed  by  the  Decree,  but  his  appearance  was 
objected  to  by  the  Plaintiffs,  on  the  ground  that  he  was 
no  party  to  the  Suit;  that,  in  consequence  of  such  ob- 
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jection,  the  proceedings  before  the  Master  were  ex  parte, 
and  took  place  in  the  absence  of  him,  Morris^  by  reason 
whereof  some  of  the  most  material  facts  in  the  Case 
were  not  in  evidence  before  the  Master ^  but  were  sup- 
pressed and  concealed  from  him,  and  that  the  Master 
was  prevailed  upon  to  make  his  Report  of  the  17th  of 
March  1827,  in  which  he  stated  and  found  divers  mat- 
ters not  referred  to  him,  to  the  prejudice  of  the  question 
in  dispute  between  the  Plaintiffs  and  him,  Morris,  and 
that,  if  such  matters  were  proper  to  be  inquired  into, 
then  the  Master,  by  such  suppression  and  concealment, 
was  misled,  and  the  conclusion  and  findings  of  the 
Report,  as  they  affected  his,  Morris'^  interest  in  the 
Houses,  were  not  according  to  the  true  facts  of  the 
Case :  he  insisted  that  the  Decrees  and  Orders  in  the 
Suit  against  Mrs.  Ready,  were  of  no  effect  as  against 
him,  because  he  was  no  party  to  the  Suit,  and  they 
were  obtained  by  the  Plaintiffs,  who  knew  that  he  was 
seised  of  the  Houses ;  that  the  whole  of  the  proceedings, 
as  against  him,  were  not  only  ex  parte,  but  fraudulent, 
and  were  carried  on,  purposely,  in  his  absence,  in  order 
to  prevent  the  truth  and  justice  of  the  Case  from  coming 
to  the  knowledge  of  the  Court :  that,  when  he  purchased 
the  Annuity,  Mrs.  Ready  informed  him  that  the  Title- 
dee^s  of  the  Houses  had  been  lost,  and  that  the  only 
Title  she  could  show  was  the  before-mentioned  Wills, 
and  undisputed  possession  for  60  years ;  and  that,  on 
his  agreeing  to  purchase  the  Houses,  in  January  1820, 
lie  was  first  informed  of  the  Suit,  and  of  the  Plaintiffs* 
claims,  and  that  they  had,  by  some  improper  means, 
possessed  themselves  of  some  of  the  Title-deeds,  but 
that  he  was,  at  the  same  time,  informed,  and  had  every 
teasoQ  to  believe  that  such  claims  were  unfounded,  and 
that  the  Suit  had  not  been  proceeded  in  since  January 
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1818,  and  that  such  Title-deeds  were  more  than  60 
years  old,  and  were  quite  immaterial:  that  the  con- 
sideration for  which  he  had  purchased  the  Houses,  was 
the  utmost  value  thereof:  and  he  submitted  that  he 
ought  not  to  be  ordered  to  produce  any  of  the  Deeds 
in  his  possession;  and  that,  if  it  should  appear  thai 
Mr.  Ready  was  not  entitled  to  devise  the  Houses,  then 
Mrs.  Ready  became,  on  his  death,  entitled  to  her  Dower 
out  of  them,  and  that  he,  the  Defendant,  was  at  all 
events  entitled  thereto  and  to  the  Arrears  thereof :  and 
he  claimed  the  same  benefit  of  his  purchases,  and  of 
the  several  Deeds  aforesaid,  as  if  he  had  pleaded  the 
same  in  bar  to  the  Bill. 


A  motion  was  now  made,  on  behalf  of  the  Plaintiflb, 
for  a  Receiver,  and  that  Morris  might  be  ordered  to  pay 
into  Court  a  Sum  which  he  admitted  he  had  received 
in  respect  of  the  Rents  of  the  Houses,  and  that  he 
might  produce  the  Deeds  which  he  had  admitted,  in 
his  Answer,  to  be  in  his  custody. 

Mr.  Knight  and  Mr.  Jacob,  for  the  Plaintiffs,  in 
support  of  the  Motion,  relied  upon  the  Defendant  being 
a  purchaser  pendente  lite. 

Mr.  Pepys  and  Mr.  Wakefield,  for  the  Def<ai- 
dant : 

Under  the  circumstances  of  this  Case  the  doctrine 
of  Li*  Pendens  is  of  no  avail. 


^VheVice'Chancellor : — When  was  the  Suit  of  London 
v.  Ready  commenced ;  and  when  was  the  first  Incum- 
brance created  ?] 
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The  Suit  of  Landon  v.  Ready  was  instituted  in  1816, 
and  the  first  Incumbrance,  which  was  the  Mortgage  to 
the  Hapkinsans,  was  created  in  1818. 

[The  Vice-ChanceUor  :—Marri8*Q  Title  then  com- 
menced with  the  first  Incumbrance,  and  that  was 
created  after  the  Institution  of  the  Suit  in  Landon  v. 

The  Answer  denies  that  the  Hopkinsons,  under  whom 
Morris  claims,  had  any  notice  of  the  Suit.    In  May 
1819,  Mrs.  Ready  granted  an  Annuity  to  Morris^  and 
conveyed  the  Houses  to  Trustees  for  securing  the 
Annuity.    The  Answer  denies  that  Morris,  when  he 
purchased  the  Annuity,  had  any  notice  of  the  Suit,  or 
of  the  Plaintiffs'  claim,  but  that  he  believed  that  Mrs. 
Beady  was  seised,  in  Fee,  of  the  Houses,  and  that  she 
manifested  a  clear  Title  thereto  for  more  than  60  years, 
subject   only  to  the  Mortgage.     In  January  1820, 
Morris's  Title  was  completed  by  the  Conveyance  of  the 
Fee.    His  Title  being  complete  in  January  1820,  the 
Piaintifis  did  not  amend  their  Bill  till  May  1820, 
tlthough  they  obtained  an  Order  for  that  purpose,  in 
January  1818.    Mrs.  Ready  did  not  put  in  any  Answer 
to  the  amended  Bill,  and  the  Piaintifis  did  not  obtain 
an  Attachment  against  her  for  want  of  her  Answer  until 
November  1820.    In  1821  an  Order  was  obtained  for 
takii^  the  amended  Bill  pro  confesso  against  Mrs. 
hadyi         ^  November  1822,  the  Cause  was  heard, 
wd  the  Bill  was  taken  pro  confesso.    That  Decree  was 
Qtade  without  notice  to  the  Defendant.    In  December 
1822,  the  Piaintifis  had  notice  of  the  Conveyance  to  the 
Defendant :  but,  notwithstanding  they  had  such  notice 
pending  the  reference  directed  by  the  Decree,  they  ob- 
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jected  to  the  Defendant  appearing  before  the  Master^ 
who,  therefore,  proceeded  ex  parte:  and  the  Answer 
allies  that  the  Master^  in  making  his  Report,  was 
misled  by  suppression  and  concealment  on  the  part  of 
the  Plaintiffs.  The  Decree  of  1822  did  not  bind  any 
rights,  but  only  directed  a  reference  to  ascertain  what 
Estate  Mr.  Ready  had,  in  the  Houses,  at  the  date  of 
the  Letter,  and  at  his  death.  As  the  Bill  was  not 
amended  till  May  1820,  the  amended  Bill  was  not 
pending  at  the  time  when  the  Defendant's  Title  was 
completed  by  the  Conveyance  of  the  Fee.  We  are 
then  to  inquire  whether  it  is  a  rule  of  this  Court,  that  a 
Decree  pro  confesso  on  an  amended  Bill,  destroys  a 
Title  which  was  perfected  before  the  amendment. 

[The  Vice-Chancellar : — I  do  not  understand  that,  by 
the  Amendment,  a  new  Case  was  introduced.] 

[Mr.  Knight : — The  Prayer  of  the  Bill  remained  un- 
altered.] 

In  Preston  v.  Tubbin  {a)  the  Mortgagees  were  made 
Parties  to  the  Suit,  and  the  Decree  was  obtained  upon 
the  Record  as  it  existed  at  the  time  when  the  Mort- 
gage was  made.  The  Case  of  Sorrell  v.  Carpenter  (b) 
shows  that  the  Court  does  not  consider  that  the  doctrine 
as  to  Us  Pendens,  is  entitled  to  extension ;  for  the  Lord 
Chancellor,  in  that  case,  says  that,  if  there  is  a  real  and 
fair  Purchaser,  without  notice,  it  is  a  very  hard  case^ 
especially  in  a  Court  of  Equity,  to  set  such  a  purchase 
aside,  and,  if  the  Plaintiff  makes  any  slip  in  his  pro- 
ceedings, the  Court  will  not  assist  him  to  rectify  the 


(a)  1  Vem.  286. 
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mistake.   There  is  a  practice  in  this  Court,  which  goes 
rery  far  to  contravene  the  Rule,  namely,  where  the 
Court  grants  an  Injunction  to  prevent  a  Party  from 
parting  with  the  Legal  Estate  pending  a  Suit.  Echliff 
1.  Baldwin  (c).    That  Case  shows  that,  if  there  is  an 
ilienation  pending  a  Suit,  the  alienee  must  be  brought 
before  the  Court.    In  Metcalfe  v.  Pulvertoft,  (d)  the 
Lord  Chancellor  granted  a  Receiver,  before  Answer,  on 
the  application  of  a  Purchaser  pendente  lite,  and  not- 
withstanding it  was  alleged  that  the  Estate  had  been 
pnichased  at  a  third  of  its  value.    In  a  subsequent 
itage  of  that  Suit,  a  Plea  that  the  Plaintiffs  had  pur- 
chased pendente  lite,  and  with  actual  notice  of  the 
Suit,  was  over-ruled  (e).    And  it  was  laid  down,  by 
Sir  T.  PhmeTy  V.  C,  that  the  maxim,  "  Pendente  lite 
nkil  innavetur"  must  be  taken  in  a  qualified  sense, 
ind  that  the  true  interpretation  of  the  Rule  was  that  a 
Gcmveyance  pendente  lite,  did  not  vary  the  rights  of 
the  Parties  in  that  Suit ;  and  that  the  maxim,  understood 
as  making  the  Conveyance  wholly  inoperative,  not  only 
b  the  Suit  depending,  but  absolulely  and  to  all  pur- 
poses, in  all  future  Suits,  and  all  future  time,  was 
fconded  in  error.    In  Daly  v.  Kelly  (f)2L  Mortgage 
VIS  made  to  Kelly,  pending  the  Suit ;  but  the  House 
of  Lords  decided  that  the  proceedings  in  the  original 
Suit  were  not  conclusive  against  him,  and  referred  the 
Suit  back  to  the  Court  of  Chancery  in  Ireland,  for  the 
pwpose  of  letting  in  the  Mortgagee  to  bring  before  the 
Court  the  circumstances  on  which  his  Title  depended. 
That  decision  assumes  that  the  alienee  must  have  some 
BK)de  of  asserting  his  Title.    Here  the  Plaintiffs  had 
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full  knowledge  of  the  existence  of  Marrii's  Title,  and 
yet  they  refused  to  bring  him  before  the  Court  They 
knew  that  Mrs.  Ready  had  no  Interest  at  all,  yet  they 
seek  to  take  advantage,  against  the  Party  who  alone  was 
interested,  of  a  Decree  which  they  obtained  against  a 
Person  whom  they  knew  to  haye  no  Interest.  The 
Decree  was  obtained  on  a  confession  of  a  Case  of  which 
Morris  could  know  nothing.  Supposing  the  Decree 
had  been  obtained  by  consent,  would  it  afiect  a  third 
party  ?  There  is  no  difference,  in  this  respect,  between 
a  Decree  by  consent  and  a  Decree  pro  canfesso.  There 
is  no  Case  in  which  a  Decree,  obtained  upon  a  Bill 
which  was  amended  after  a  Title  had  accrued  to  a  Pur- 
chaser, has  been  held  to  be  binding  upon  him. 


There  was  great  delay  in  the  prosecution  of  the  ori- 
ginal Suit.  The  Injunction  was  continued  in  January 
1818,  and  no  Airther  proceeding  took  place  till  Hay 
1820.  If  a  Party  means  to  avail  himself  of  the  doctrine 
of  Lis  Pendens,  he  must  show  that  his  Suit  has  been 
actively  prosecuted.    Preston  v.  Tubbin  (jr). 


The  Vtce-Chancellor  pronounced  no  Judgment  upon 
the  Motion ;  but,  on  the  13th  of  April  1832,  after  the 
Court  had  risen  for  the  Easter  vacation.  His  Homor 
delivered  out  an  Order  in  the  terms  of  the  Notice  of 
Motion. 


The  Defendant  afterwards  moved,  before  the  JMl 
Chancellory  that  the  Vice'Chancellar*s  Order  might  be 
discharged ;  and,  on  the  12th  of  December  1832,  hu 
Lordship  delivered  the  following  Judgment : 


(g)  I  Vcm.  386. 
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In  1800,  upon  the  Plaintiff's  marriage  with  the 
Daughter  of  Mr.  Ready,  there  was  a  Letter  written,  by 
Mr.  Ready,  to  him,  giving  an  account  of  his  Daughter's 
fortune ;  and,  among  other  things,  that  Letter  states 
that  there  are  three  Houses  in  Lime-street  entailed  upon 
her  after  his  death.   The  marriage  took  place  between 
Dr.  LcMdon  and  Miss  Ready,  and  it  turned  out  that, 
instead  of  the  Houses  in  Lime^treet  being  entailed  on 
the  Daughter,  Mr.  Ready  was  Tenant  of  them  in  Tail 
Hale,  with  the  immediate  Reversion  to  himself  in  Fee. 
He  married  again,  and  devised  them  to  his  second  Wife, 
who  was  suffered  to  take  possession  of  them,  not  so 
nnch  in  ignorance  of  the  Letter  wUch  the  Plaintiff  must 
have  recollected,  as  because  he  must  have  mislaid  it. 
And  it  is,  in  the  first  place,  said  that  the  Plaintiff  should 
not  have  so  suffered  her  to  take  possession ;  but,  if  he 
had  not  the  Letter,  what  else  could  he  do?    His  Case 
could  in  no  other  way  be  proved,  but  by  its  production ; 
fcr  discovery  he  could  have  none  from  the  Widow,  unless 
on  the  extremely  improbable  suspicion  of  her  Husband 
haiog  made  her  a  confidant  of  the  firaud  he  was  prac- 
timg,  and,  thereby,  at  once  let  her  know  that  he  at- 
tempted to  defiuud  his  Son-in-law,  and  had,  in  reality, 
inposed  upon  herself.    It  is  also  said  that  the  Marriage 
Artides  were  drawn  up  by  Mr.  Ready,  after  the  date  of 
fte  Letter,  and  that  the  three  Houses  were  not  men- 
tioned ;  but,  in  the  operative  part  of  the  Articles  they 
cooU  not  be  mentioned,  as  there  was  no  interest  in  them 
tpon  which  it  could  operate.    The  objection  then  is 
Rdnced  to  this,  that  the  recitals  do  not  refer  to  them ; 
Wt  recitals  there  are  none  in  the  Articles,  except  that 
&  marriage  is  agreed  upon  and  about  to  be  solemnized, 
u>d  the  sole  object  of  Uie  Articles,  is  to  bind  the  Plaintiff 
^  insure  hb  Life  for  2,000/.,  and  Mr.  Ready  to  give  up 
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a  Freehold  Estate,  during  his  life,  in  consideration 
the  obligation  to  insure.    Mr.  Ready  died  in  the  yea^ 
1813,  and,  in  January  1816,  the  Plaintiff  files  his  Bill, 
against  Mrs.  Ready,  to  have  the  Agreement,  contained 
in  the  Letter,  executed,  (taking  that  statement  in  the 
Letter  to  be  the  Agreement,)  and  to  have  possession  of 
the  Houses  given  up.    In  March  1816,  there  is  an  In- 
junction to  restrain  Mrs.  Ready  from  recovering  poft-  ] 
session.**^    In  January  1818,  her  Answer  comes  in.  In  ] 
April  1818,  the  Houses  are  mortgaged  for  1,300/.  to  \ 
HopkinsoHy  who  assigned  to  King,  her  Brother-in-law.  I 
On  the  14th  and  15th  of  May  1819,  she  charges  an  I 
Annuity  of  108/.  to  Morris  the  Defendant.    On  the  I 
19th  and  20th  of  May  she  sells  the  Reversion  in  Fee 
to  Wright,  and  he,  in  1820,  conveyed  it  to  Morris,  and 
then  leaves  the  country.    A  good  deal  of  observatioa 
arises  upon  the  dates  of  these  Instruments,  upon  the 
conduct  of  the  Party  making  them,  and  upon  her  con- 
nexion with  one  of  the  Parties,  to  whom  the  Houses 
were  assigned ;  but  those  observations,  as  they  are  not 
necessary  for  the  present  purpose,  I  forbear  further  to 
advert  to.    The  Defendant,  in  all,  pays  2,500/.  for  Pro- 
perty said  to  be  of  200/.  a  year  rental,  and  takes  a  Cofe- 
nant  that  the  pending  Suit  shall  be  brought  to  a  close, 
and  that  he  shall  be  indenmified  from  payment  of  the 
Costs  of  the  Suit,  and  from  all  Actions,  Suits  and  Claims 
on  account  thereof.   This  he  admits  in  his  Answer;  so 
that  it  is  not  pretended  he  purchased  the  Reversion  in 
Fee  without  notice,  but  only  the  Annuity  of  108/. 


The  general  doctrine  of  Lis  pendens  is  not  contested. 


*  It  did  not  appear,  by  the  Pleadings,  that  the  Injunction 
was  granted  for  that  purpose. 
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The  principle  of  the  decision  in  The  Bishop  of  Winchester 
T.  Paine  (Ji)  is  admitted,  that  a  purchaser  pendente  lite^ 
is  bound  by  the  Decree  made  against  the  Person  from 
irhom  he  purchases ;  and,  accordingly,  a  Decree  of 
Foreclosure  was  held  to  bind  the  subsequent  Mortgagees 
of  an  Equity  of  Redemption,  though  they  had  not  been 
made  Parties.    And  that  Case,  it  may  be  observed,  was 
stronger  than  this,  inasmuch  as  an  exception  was  taken 
to  the  Title,  on  this  ground,  by  a  Purchaser,  and  was 
disallowed,  and  a  Specific  Performance  decreed. 


Landon 
Morris. 


Such  being  the  acknowledged  Rule,  is  there  anything 
in  the  circumstances  of  the  Purchase  here  in  question, 
i4iich  can  create  an  Exception  in  favour  of  the  Party 
making  it?    I  have  adverted  to  some  of  the  alleged 
peculiarities,  in  stating  the  facts  of  the  Case,  and  have 
disposed  of  them.    It  is  further  said,  and  mainly  urged 
that  the  Plaintiff  knew  there  was  another  Party,  and 
parposely  went  on  in  his  absence,  and  without  bringing 
Urn  into  Court,  in  order  that  he  might  be  bound  in  his 
absence ;  and  it  is  observed  that  there  is  no  case  of  Lis 
Pendens  which  goes  so  far.    It  would,  however,  be  a  di- 
rect innovation  of  that  doctrine,  and  quite  unwarranted, 
either  by  the  principle  on  which  it  rests,  or  by  anything 
to  be  found  in  the  Cases  which  have  been  decided  upon 
il,  if  we  were  to  allow  an  Exception  of  this  description, 
md  to  enable  a  Purchaser  to  escape  from  the  effects  of 
the  Suit,  by  showing  that  his  purchase  became  known  to 
the  Party  suing  the  vendor,  and  that  this  Party  after- 
wwds  went  on  without  calling  upon  him,  or  letting  him 
i&  to  defend  Suit.    That  the  Case  is  not  now  here  on  the 
inerits,  is  certain;  and  that  payment  into  Court,  and 
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change  of  possession  by  appointing  a  Receiver,  would 
not  be  ordered  if  there  seemed  to  be  anything  very 
doubtful  now  upon  the  merits,  may  be  admitted.  Pos- 
sibly, if  the  Case  were  such  as  made  it  probable  that 
the  Purchasers  under  Mrs.  Ready  could  disclose  merits 
which  she  has  not  brought  forward,  things  might  be  left 
to  stand  as  they  now  do  until  the  hearing ;  but  this  iSf 
in  the  highest  degree,  unlikely  from  the  relation  in  which 
the  Parties  stand  to  each  other :  nor  can  we,  in  review- 
ing the  circumstances  of  the  Case,  entertain  any  great 
doubt  which  way  it  is  likely  to  turn.  In  making  the 
Order,  then,  I  take  for  granted  that  the  whole  of  the 
facts  to  which  I  have  adverted,  entered  into  His  //onor'i 
view,  and  they  appear  to  me  sufficient  to  justify  that 
Order. 


^833.  STONOR  V.  CURWEN. 

7th  &  24th  May 

and  9th  June.  RoBERT  EWING,  Esq.,  by  his  Will,  dated  the 
jy^^^  20th  of  September  1814,  after  giving  several  Pecuniary 
Construction.  Legacies,  and  appointing  the  Plaintiff  and  fV.  Snaitkj 
ExecutoryTrust.  £gq  jjjg  Executors,  gave  the  remainder  of  his  Pro- 
Testator  gave  P^rty>  Estate  and  Effects,  to  his  Nephew,  James  Etang, 
one  Third  of  his  and  his  Niece,  Margaret  Ctarwen,  then  the  Wife  of  the 
5£^"tSch  he  ^^^f       is  to  say,  he  left  to  his  Nephew, 

desired  might  James  Etffing,  two  Thirds,  or  two  parts  in  three,  of  such 
be  settled,  by 

his  Executors,  on  her,  for  her  separate  use,  for  her  life,  but  to 
devolve  to  her  Issue  at  her  death,  and  fisuling  Issue,  then  to 
revert  to  his  Nephew.  The  Court  directed  the  Third  to  be 
settled  in  Trust  tor  the  Niece,  for  her  separate  use,  for  life, 
and,  afler  her  death,  in  Trust  for  her  Issue  then  livmg,  and 
if  there  should  be  no  such  Issue,  then  in  Trust  for  the 
Nephew. 
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Remainder  and  Residue,  and,  to  his  said  Niece,  Afar- 
jaret  Curwenj  the  other  Third,  or  one  Third  part,  of 
sach  Remainder  or  Residue ;  which  said  one  Third  he 
desired  might  be  settled,  by  his  Executors,  on  his  said 
Niece  Margaret^  for  her  separate  use,  during  her  life, 
and  not  put  into  the  power  or  possession  of  her  Husband, 
Wm.  Curtoen,  or  any  other  Husband  she  might  happen 
to  haye ;  but  to  devolve  to  her  Issue  at  her  death,  and, 
fidhng  Issue,  then  to  revert  to  his  Nephew  James 
Etrixg,  and  his  Heirs  and  Issue  ;  still,  however,  in  such 
manner  that  neither  Francis  Wheatley,  nor  his  (the 
Testator's)  Niece  Martlia  Wheatley,  nor  any  Issue  of 
the  said  Francis,  should  ever,  in  any  case  or  event,  be 
benefited  thereby. 

W.  STudtk,  and  W.Curwen,hoth  died  in  the  lifetime  of 
tlie  Testator.  The  Testator  died  on  the  24th  of  Decem- 
ber 1827,  leaving  the  Defendants  James  Eunng  and 
Margaret  Curwen,  and  Isabella  Curtoen  and  Robert 
Emttg  Curwen,  the  two  infant  Children  of  Margaret 
Qerwen,  him  surviving.  Isabella  Curwen  was  bom  on 
the  10th  of  January  1814,  and  Robert  Eunn^  Curwen, 
OQ  the  15th  of  August  1815. 

Hie  Bill  prayed  that  the  Defendants  might  set  forth 
what  Rights  and  Interests  they  respectively  claimed  in 
the  one  Third  part  of  the  Testator's  Estate  and  Effects, 
fiiected  to  be  settled  on  the  Defendant,  Margaret 
CvriMii ;  and  that  proper  directions  might  be  given  for 
t  Settlement  of  that  Third,  in  pursuance  of  the  direc- 
tkmsofthe  WiU. 

The  Defendants  Margaret  Curwen  and  her  Children, 
^  their  Answers,  submitted  their  Rights  and  Interests 
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under  the  Will,  to  the  care  and  protection  of  the  Court 
The  Defendant,  James  Etoinffy  by  his  Answer,  submitted 
that,  under  the  Will,  Margaret  Curwen  was  not  abso- 
lutely entitled  to  one  Third  of  the  Testator's  Residuary 
Property,  but  that  the  same  ought  to  be  settled  under 
the  Direction  of  the  Court,  according  to  the  Trusts  of 
the  Will. 

Mr.  LyncA,  for  the  Plaintiff. 

Sir  E.  Sugden  and  Mr.  Chichester^  for  the  Defendant 
Margaret  Curweuy  said  that,  under  the  Gift  in  question, 
Mrs.  Curwen  would  have  taken  an  Estate  Tail,  if  the 
subject  had  been  Real  Estate;  but,  being  Personal 
Estate,  she  took  an  absolute  Interest  in  it:  that  the 
Testator  intended  that  all  her  Issue,  to  the  last  gene- 
ration, should  take,  which  could  not  be,  and  that,  there- 
fore, the  Court  was  compelled  to  hold  that  the  one 
Third  of  the  Residue  vested,  absolutely,  in  Mrs.  Curwen, 

.  Mr.  Knight  and  Mr.  Preston,  for  the  Infant  Defend- 
ants, said  that  this  was  a  Case  of  an  Executory  Trust; 
and  that  therefore,  the  Court  would  direct  a  Settlement  to 
be  made,  so  as  to  preserve  the  intention  of  the  Testator; 
that,  by  giving  the  absolute  Interest  to  the  Mother,  the 
Testator's  intention  in  favour  of  her  Issue,  might  be 
defeated  instanter ;  and  that  the  Court  ought  to  direct 
the  one  Third  of  the  Residue  to  be  settled  in  Trust  for 
the  Mother  for  life,  for  her  separate  use,  and,  after  her 
death,  in  Trust  for  such  of  her  Issue  as  should  be  living 
at  her  death.  Leonard  v.  Earl  of  Sussex  (a),  Papilla^ 
V.  Voice  (4),  Lorrf  Glenorchy  v.  Bosville  (c),  Jervoise 

(fl)  3  Vern.  526.  {b)  2  P.  Wms.  471. 

(c)  Ca.  Temp.  Talb.  3.  . 


1833. 
Stokor 

V. 

CUIIWBN. 


CASES  IN  CHANCERY. 


267 


V.  The  Duke  of  Northumberland  (d),  Knight  v.  Ellis  (e), 
Wilkinson  v.  South  (f),  Pinbury  v.  Elkin  (g),  Morse  v. 
Lord  Ormonde  (h),  JDoey.  Lyde  (£),  King  v.  Melling  {k\ 
Clare  v.  Clare  (1),  Burrell  v.  Crutchley  (jn\  Home  v. 
Barton  (n),  Taggart  v.  Taggart  (o). 

Sir  Charles  Wetherell  and  Mr.  Wakefield  appeared 
for  the  Defendant,  James  Ewing. 

The  Vice-Chancellor  : 

The  question  in  this  Case  arises  on  the  Will  of  the 
Testator,  Robert  Eunng^  by  which  he  has  given  one 
Third  of  the  Remainder  and  clear  Residue  of  his  Pro- 
perty, Estate  and  Effects  to  his  Niece  Margaret  Curwen : 
"and  which  said  one  Third  I  desire  may  be  settled,  by 
my  Executors,  on  my  said  Niece  Margaret,  for  her 
separate  use  during  her  life,  and  not  put  into  the  power 
or  possession  of  her  Husband,  Wm.  Curwen,  or  any 
other  Husband  she  may  happen  to  have,  but  to  devolve 
to  her  Issue  at  her  death,  and,  failing  Issue,  then  to 
pe?ert  to  my  Nephew,  James  Ewing,  and  his  Heirs  and 
Issue,  still,  however,  in  such  manner  that  neither  the 
afiffesaid  Francis  Wheatley  nor  Martha  Wheatley,  nor 
toy  Issue  of  the  said  Francis,  shall  ever,  in  any  case 
or  event,  be  benefited  thereby."  The  question  made 
before  me,  was  whether  the  whole  amount  of  the  one 
Third  of  the  clear  Residue  is  now  to  be  paid  to  Mar- 

(<i)  1  Jac.  &  Walk.  559.  {k)  1  Ventr.  214.  235. 

W  2  Bro.  C.  C.  570.  (/)  Ca.  Temp.  Talb.  21 . 

(/)  7  T.  R.  555.  (?«)  15  Ves.  544. 

U)  1  P.  Wms.  563  ;  2  Atk.  311.  (n)  Cooper,  257. 
(A)  1  Ru88.  382.  (0)  1  Scho.  &  Lef.  84. 

«iT.  R.593. 

Vol.  V.  u 
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1833.       gartt  Curwen,  or  whether  there  must  not  be  sudi  \ 
^      '    dealing  with  it  as  to  give  her  a  Life  Interest  only  in  iil 
Stonor         was  insisted  that,  upon  the  words  that  are  contains 
^  ^'  in  this  Will,  she  would  be  entitled  absolutely:  becansi 

the  words  would  give  an  Estate  Tail  in  realty*  Bol 
in  the  first  place,  it  must  be  observed  that,  if  there  ban 
been  a  devise  to  Trustees  to  convey  a  Real  Estate,  ii 
such  words  as  these,  by  no  possibility  whatever  coub 
the  Limitation  to  the  Issue  have  coalesced  with  the  lif 
Interest  of  Margaret,  because  it  is  directed,  by  the  WiU 
that  the  one  Third  shall  be  settled  on  her,  for  her  sepa 
rate  use,  and,  therefore,  she  could  not  have  had  tb 
L^al  Estate,  as  it  must  have  been  vested  in  Trustee! 
Independently,  however,  of  that,  the  Trust  created  b; 
this  Will,  is,  clearly,  an  Executory  Trust,  and  an  Exe 
cutory  Trust  as  to  which  nobody  can  say  that  tb 
words  which  the  Party  who  has  created  the  Trust,  hai 
used,  are  so  clear,  as  at  once  to  show  what  was  the  sor 
of  Conveyance  he  meant.  And,  although  I  appreheu 
the  law  to  be  that,  whether  tlie  Trust  be  Executed  on 
Executory,  the  same  construction  must  be  put  on  the 
words,  yet  that  means  only  in  those  cases  where  the 
words  which  declare  the  Executory  Trust  are  so  cleai 
in  themselves,  as  to  point  out  what  the  Trust  is  to  be. 

Lord  Eldon,  in  the  Case  of  Jervoise  v.  The  Duke  oj 
Northumberland,  lays  it  down  that,  in  those  Cases  01 
Executory  Trust,  where  the  meaning  of  the  Party  whc 
declares  the  Trust,  is  imperfectly  expressed.  Courts  0; 
Equity  take  upon  themselves  so  to  modify  the  words  m 
to  carry  into  effect  that  which,  upon  the  whole,  appeaif 
to  be  the  meaning  of  the  Party,  although  it  is  imper 
fectly  expressed.  So  too,  in  the  case  of  Marriagi 
Articles,  if  the  Trust  to  be  executed  rest  solely  upon 
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the  Articles,  the  Court  ivill,  notwithstanding  the  express 
words  in  the  Articles,  have  regard  to  that  which  seems 
to  he  the  manifest  object  of  the  Parties,  namely,  the 
making  a  Provision  for  the  Issue ;  so  that,  if  the  Articles 
expressed,  in  plain  words,  that  the  Estate  was  to  be 
settled  on  the  Husband,  for  life,  with  Remainder  to  the 
Heirs  of  his  body,  although  nothing  can  be  less  am- 
biguous,  yet  this  Court  will  not  execute  the  Articles  in 
the  words,  but  will  direct  a  Settlement  to  be  made  in 
soch  words  as  appear  to  carry  the  intention  of  the 
Parties  into  effect.  Now,  therefore,  the  words  in  this 
Case  being  such  as  I  have  stated,  it  appears  to  me  that 
they  are,  by  no  means,  so  clear  as  to  permit  me  to  say 
that  they  do  give  the  absolute  Interest,  on  the  face  of 
the  Will,  to  the  Wife.  In  the  case  of  Knight  v.  Ellis, 
which  was  referred  to  in  the  Argument,  the  Direction 
was,  with  respect  to  the  Monies  to  arise  from  the  Rents 
and  Profits  of  the  Testator's  Estates,  that  they  should 
be  placed  out  at  Interest,  during  the  natural  life  of  the 
Grand-nephew ;  and,  after  his  decease,  I  give  the 
said  Monies  to  the  Issue  Male  of  my  said  Grand-nephew, 
and,  in  default  of  such  Issue,  I  give  the  said  Monies  to 
my  three  Nieces."  In  that  Case  the  Lard  Chancellor 
held  that  the  Grand-nephew  was  entitled  for  his  life 
only.  In  the  Case  of  Jacobs  v.  Amyatt  (p),  the  Devise 
was  of  the  Rest  and  Residue  of  the  Testatrix's  Estate, 
both  Real  and  Personal,  to  Miss  Lucy  Cooky  to  be 
pbced  at  Interest  until  her  age  of  21  years  or  day 
of  marriage,  and  then  the  whole  thereof,  tc^ether  with 
the  Interest  atcumulating  thereon,  was  to  be  paid  to 
ttid  for  her  use,  during  her  natural  life,  and,  from  and 
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if)  4  Bro.  C.  C.  542 ;  and  see  1  Madd.  376,  note,  and 
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immediately  after  her  decease,  to  the  Heirs  of  her  body 
lawfully  begotten,  equally  to  be  divided  between  them, 
share  and  share  alike,  and  in  default  of  such  Issue,  or 
of  the  death  of  Miss  Cook  before  her  age  of  21  years, 
or  day  of  marriage,  then  to  the  Testatrix's  Brother. 
And  Lord  Loughborough^  in  delivering  his  Judgment 
in  that  Case,  says :  "  I  admit  the  Rule  in  Daw  v.  The 
Earl  of  Chathaniy  that  where  Personalty  is  so  given, 
if  the  words  would  create  a  Tenancy  in  Tail  in  Land,  it 
is  absolute:  but  that  Rule  has  never  been  extended 
further  than  where  the  words  create  a  clear  Estate  Tail." 
And  I  am  of  opinion  that  the  words  in  this  Case  do  not 
create  a  clear  Estate  Tail,  and,  therefore,  I  declare  that 
Mrs.  Curwen  is  entitled  to  an  Interest  for  life  only. 

There  may  be  a  question  whether  the  Persons  who 
are  to  take  after  Mrs.  Curwen* s  death,  are  her  Issue 
generally,  or  her  Issue  living  at  the  time  of  her  death ; 
but  all  that  I  can  do  at  present,  is  to  make  the  decla- 
ration which  I  have  stated :  I  cannot  direct  a  Settlement 
to  be  made  without  having  that  question  argued* 

Mr.Knight : — Should  it  not  be  referred,  to  the  Master^ 
to  approve  of  a  proper  Settlement,  having  regard  to  the 
language  of  the  Will,  and  then  the  question  might  come 
before  the  Court  on  Exceptions  to  the  Report. 

TheVice-Chancelbr : — The  objection  to  that  course  is 
that  I  should  refer  a  mere  point  of  Law  to  the  Master; 
and,  therefore,  I  shall  merely  declare,  at  present,  that 
Mrs.  Curwen  is  entitled  for  life ;  and  let  the  Case  stand 
for  argument  as  to  the  nature  of  the  Settlement  to  be 
directed. 
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The  Cause  now  came  on  to  be  argued  as  to  the  Trusts 
upon  which  the  one  Third  of  the  Residue  ought  to  be 
settled,  subject  to  Mrs.  Curwen's  Life-interest  therein. 

Sir  Chas.  Wetherell,  Mr.  Pepys^  Mr.  Wakefield,  and 
Mr.  Lynch,  said  that  the  Testator  had  excluded  his 
Niece,  Martha  Wheatley,  and  all  her  Issue,  from  par- 
ticipating in  the  one  Third  of  his  Residuary  Estate : 
that  no  Settlement  ought  to  be  made  which  would  have 
the  effect  of  giving  vested  Interests  to  Mrs.  Curwen^s 
Children ;  but  that,  in  order  to  effectuate  the  Testator's 
intention  as  it  was  to  be  collected  from  his  Will,  the 
Fund  ought  to  be  settled  in  Trust  for  such  of  the  Issue 
of  Mrs.  Curwen  as  should  be  living  at  her  death,  and, 
in  default  of  such  Issue,  in  Trust  for  Mr.  Ewing  ab- 
•olately. 

Mr.  Knight  and  Mr.  Preston  said  that  vested  Inte- 
lests  ought  to  be  given  to  the  Children  of  Mrs.  Curwen, 
It  21  or  marriage,  and  that  the  validity  of  the  Limita- 
tioQ  to  Mr.  Ewing  J  veas  very  questionable,  as  there  was 
nothing  in  the  Will  to  confine  that  Limitation  to  a 
finluie  of  Issue  at  any  particular  period.    Shey  v« 

The  Vice-Chancellor: 

When  this  Case  was  last  before  me,  I  doubted  whe- 
thtt  it  was  necessary  for  me  to  make  a  Declaration  as 
to  the  Rights  of  any  of  the  Parties  except  Mrs. 
Cvnoeii.  The  Will  however  directs,  expressly,  that 
4ft  Property  shall  be  settled,  by  the  Executors,  on  the 
Testator's  Niece,  and,  therefore,  it  evidently  points  to 
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an  immediate  settlement,  which,  of  course,  involves  an 
immediate  Declaration  of  the  Rights  of  the  Parties  who 
may  hereafter  become  interested  in  the  Property.  I 
think,  therefore,  that  a  Settlement  should  be  directed. 

In  construing  this  Will,  it  is  impossible  not  to  see 
that  the  paucity  of  words  in  it,  has  created  as  much 
difficulty  as  is  occasioned  by  the  multiplicity  of  words 
in  other  cases ;  and,  if  the  Testator  had  only  expressed 
his  intentions  rather  more  fully,  iwe  should  have  escaped 
all  difficulty.  But,  in  construing  the  few  words  that 
he  has  used,  the  most  convenient  rule  is  to  give  to 
them,  as  much  as  possible,  their  natural  and  simjde 
meaning. 

It  having  been  decided  that  Mrs.  Curwen  takes  only 
for  life,  the  first  question  is,  who  are  the  Persons  who 
can  take  by  the  designation  of  "  her  Issue.''  Now,  in 
the  first  place,  "  Issue''  is  namen  coUectwum,  and  will 
include  both  Children  and  the  descendants  of  Children; 
ami  it  seems  to  me,  on  looking  at  this  Will,  that  thai 
extended  sense  is,  of  necessity,  to  be  given  to  the  woid 

Issue,"  because  the  Testator,  after  having  expressed,  in 
the  commencement  of  his  Will,  his  disapprobation  of  the 
conduct  of  his  Niece  Martha,  has  declared  that  the 
one  Third  of  his  Residue  is,  in  the  event  of  the  failure 
the  Issue  of  Mrs.  Curwen^  to  revert  to  Mr.  Ewing,  in 
such  manner  as  that,  in  no  case,  Francis  Wheatley,  nor 
Martha  Wheatley,  nor  any  Issue  of  the  said  Framctt^ 
shall  be  benefited  thereby.  It  is  quite  clear,  therefore, 
that,  although  the  Testator  might,  not  have  been  aware 
of  the  inefficacy  of  what  he  has  expressed,  he  meant,  in 
this  part  of  his  Will,  to  include,  in  the  word  Issue," 
not  only  Children,  but  also  descendants  of  Children: 
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therefore,  it  appears  to  me  that  the  term  "  Issue/'  in 
the  preceding  part  of  the  Will,  must  be  taken  to  com- 
prehend both  the  Children  and  the  descendants  of 
Children  of  Mrs.  Curwen.    But  then  there  are  words 
from  which  I  must  infer  that  the  intention  of  the  Tes- 
tator was  that  the  Parties  should,  to  a  certain  extent, 
take  by  succession  or  devolution,  and  that  he  did  not 
mean  that  the  Issue,  generally,  should  take,  because  the 
words  are :  "  to  devolve  to  her  Issue,  at  her  death,  and 
failing  Issue,  then  to  revert  to  my  Nephew  James 
Imng and  the  natural  construction  of  those  words 
is  that  such  Issue  should  take  as  should  be  living  at 
the  death  of  Mrs.  Curwen.    If,  however,  the  word 
^  Issue''  is  taken  to  include  both  Children  and  the 
descendants  of  Children,  it  would  be  unreasonable  to 
suppose  that  this  Testator,  who  evidently  has  looked  to 
iQocefision,  could  mean  that  a  Child  of  a  deceased  Child 
should  take  co-extensively  with  the  Children;  and  I 
think  that  the  most  reasonable  construction  which  can 
be  put  upon  these  words,  is  that  which  will  enable  the 
Children  living  at  the  death  of  Mrs.  Curwen,  including 
the  Issue  of  any  Child  that  may  have  died  in  her  life- 
time, to  take  what  is  given  to  Mrs.  Curwen  for  life, 
(such  Issue  taking  such  Share  only  as  their  deceased 
Parent  would  have  been  entitled  to  if  living),  and,  if 
fliere  be  no  Child  of  Mrs.  Curwen^  nor  any  descendant 
of  a  deceased  Child  living  at  her  death,  then  James 
Bring  to  take,  absolutely. 
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Declare,  therefore,  that  a  Settlement  ought  to  be  made 
rfthe  Property  in  question,  in  Trust  for  Mrs.  Curwen, 
for  her  life,  for  her  separate  use,  and,  after  her  decease, 
inTmst  for  such  of  her  Children  as  shall  be  living  at 
ber  death,  and  for  such  Issue  of  Children  dying  in  her 
V  4 
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183'i.        life-time  as  may  be  living  at  her  death,  the  Issue  of 
any  deceased  Child  to  take  such  Share  only  as  the 
Stonor      deceased  Child  would  have  taken  if  Hving,  and,  if  there 
CuRWEK.      ^      Child,  nor  any  Issue  of  a  Child  of  Mrs.  Curwen 
living  at  her  death,  then  in  Trust  for  James  Ewing 
absolutely. 


1^3?  :  GORDON  t;.  LORD  REAY. 

5th  May. 


m/L      Robert  home  Gordon,  Esq.,  by  his  wai, 

Republication.  ^j^^  ^^^j^  of  August  1812,  and  duly  executed  and 

Testator  having  attested,  gave  all  his  Real  and  Personal  Estates  in 
Estates  in         Jamaica,  to  Trustees,  upon  Trust,  by  Sale  or  Mortgage 

England,  by  his  ^^V  P*"^                           Personal  Estates, 

Will,  directed  to  levy  and  pay  such  parts   of  his  Debts  (except 

I^t^ef  to^be  Mortgage  Debts)  and  his  Funeral  and  Testamentary 

sold,  and  Expenses,  and  the  Legacies  or  Sums  of  Money  therein- 

10,000/.  to  be    after  bequeathed,  as  his  other  Personal  Estate  therein- 
paid,  out  of  the    ^     ,  -    -       - .       . ,  ^  1 
Froduce,  to  the          bequeathed  to  his  said  Trustees  should  not  be 

Plaintiff.  He  sufficient  to  pay,  or  as  should  not  be  paid  out  of  the 
hil^E^g^fsh**E^^^^  produce  of  his  Real  Estate  m  Kent,  thereinafter  duwted 
tates,  and  by  an  to  be  sold ;  and  upon  Trust,  out  of  the  Rents  and 

unatiestai  Co--  produce  of  his  said  Real  and  Personal  Estates  in 
dicil,  recited  .  •    *       .  •  j      1  .  t 

that  he  had  so    Jamaica,  to  pay  certain  Annuities  ;  and,  subject  to  the 

done,  and  di-     Trusts  aforesaid,  to  permit  the  Plaintiff,  during  her  life, 
reeled  that,  not- 
withstanding, 

the  10,000/.  should  be  paid  to  the  Plaintiff,  and  charged  all 
his  Estates  with  the  Payment  thereof.  He  then  made  another 
Codicil,  which  was  duly  attested,  and  in  which  he  referred  to  his 
Will,  and  ratified  and  confirmed  all  the  Provisions  and  Bequests 
which  he  had  thereby  made  in  the  Plaintiff's  favour.  Held  that 
the  Jamaica  Estates  were  liable  to  the  Payment  of  the  10,000/. 
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to  receiye  the  net  Rents  and  Produce  of  such  of  his  last 
mentioned  Real  and  Personal  Estates  as  should  not  be 
sold,  for  her  sole  use  and  benefit,  and,  after  the  decease 
of  the  Plaintiff,  to  raise  and  pay  some  other  Annuities 
and  certain  Sums  of  Money  in  gross,  and,  after  the 
decease  of  the  Plaintiff,  to  settle  and  convey  such  parts 
of  his  last-mentioned  Real  and  Personal  Estates  as 
should  not  be  sold,  and  the  Equity  of  Redemption  of 
such  parts  thereof  as  should  be  mortgaged,  to  the  use 
of  the  Defendant,  Sir  Orford  Gordon^  for  life,  with 
remainders  to  his  first  and  other  Sons  successively  in 
Tail  Male,  with  divers  Remainders  over.  And  the 
Testator  devised  all  his  Real  Estates  situate  in  the 
County  of  Kent  or  elsewhere  in  England^  unto  and  to 
the  use  of  the  same  Trustees,  their  Heirs  and  Assigns, 
apoQ  Trust,  as  soon  as  might  be  after  his  decease,  to 
lell  and  dispose  of  the  same,  and,  out  of  the  Net  Monies 
which  should  arise  firom  such  Sale,  and  the  Rents  and 
Profits  to  arise  therefirom  in  the  mean  time,  fully  to  pay 
all  Sams  of  Money  which  he  had  borrowed,  or  might 
borrow  from  any  Person  or  Persons  by  way  of  Mortgage 
of  the  same  Estates,  together  with  such  Interest  as 
might  then  be  due  for  the  same,  and,  in  the  next  place, 
to  pay  the  Sum  of  10,000  Z.  sterling,  unto  and  for 
the  sole  use  and  benefit  of  the  Plaintiff,  her  Executors, 
Administrators  and  Assigns,  and  then  to  pay  such  of 
his  Debts  and  Funeral  and  Testamentary  Expenses, 
and  of  the  several  Legacies  or  Sums  of  Money  thereby 
bequeathed  as  should  not  be  paid  out  of  his  Personal 
Estate  thereinafter  bequeathed  to  his  Trustees,  or  other- 
^  in  pursuance  of  any  of  the  Trusts  or  directions 
tfttreinbefore  declared.  And  he  directed  that  the  Re- 
sidue of  the  net  Monies  to  arise  from  such  Sale  or  Sales 
last  aforesaid,  should  be  laid  out  in  the  Purchase  of 
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Lands,  in  Fee  Simple,  in  England,  and,  if  it  should  be 
thought  proper,  in  Copyhold  or  Leasehold  Lands  caor 
venient  to  be  held  therewith,  and  that  the  Lands  so  to 
be  purchased,  should  be  conveyed  to  the  use  of  the 
IHaintiff  for  life,  and,  after  her  decease,  to  the  same 
uses,  and  upon  the  same  Trusts  as  he  had  directed  to 
be  contained  in  the  Settlement  which  he  had  directed 
to  be  made  of  such  his  Estates  in  Jamaica  as  aforesaid: 
and,  after  giving  certain  specific  and  pecumary  Legacies 
to  the  Plaintiff  and  other  Persons,  the  Testator  gave  all 
such  other  Personal  Estate  and  Effects  as  he  should 
die  possessed  of  or  entitled  to,  and  which  were  not 
thereby  otherwise  specifically  bequeathed  or  disposed 
of,  unto  the  Trustees ;  upon  Trust  to  convert  the  same 
into  Money,  and  to  apply  the  Produce  thereof,  so  far  as 
the  same  should  extend,  in  Payment  of  his  Funeral  and 
Testamentary  Expenses,  and  such  of  his  Debts  as  should 
not  otherwise  be  paid,  and  of  the  several  Legacies  or 
Sums  of  Money  thereby  bequeathed,  or  which  he  might 
give  or  bequeath  by  any  Codicil  or  Codicils  thereto: 
and  he  appointed  the  Trustees  to  be  the  ExecuUxs  of 
his  Will. 


The  Testator  afterwards  made  a  Codicil,  dated  the 
8th  of  April  1814,  and  which  was  signed  by  him,  but 
not  attested,  and  which  was  as  follows :  Whereas, 
since  the  date  of  my  last  Will  and  Testament,  I  hate 
sold  and  disposed  of  my  Estate  in  the  County  of  KaUf 
which  I,  by  my  said  Will,  have  directed  to  be  sold  hj 
my  Trustees  in  my  said  Will  named,  and  out  of  the 
produce  of  such  Sale,  have  given,  to  Susanna  Horrid 
Hope  therein  named  (the  Plaintiff ),  the  sum  of  10,000il 
for  her  own  sole  use  and  benefit :  Now  I  do,  by  this 
Codicil  to  my  said  Will,  which  I  desire  may  be  taken 
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aapart  thereof,  declare  that,  notwithstanding  the  said  1832. 

Estate  has  been  so  sold  by  me  as  aforesaid,  yet  my  Qqj^don 

Will  is  that  the  said  Legacy  of  10,000  2.  shall  be  paid  ^ 

to  the  said  S.  H.  Hope^  to  whom  I  do  give  the  same    Lqrd  Hkay. 

iccordingly,  and  subject  and  charge  all  my  Estates  for 

tie  payment  of  the  same/*   The  Testator  afterwards 

made  a  second  Codicil,  which  was  duly  executed  and 

attested,  and  was  as  follows :     Whereas  I  have,  in  and 

by  my  last  Will  and  Testament  bearing  date  the  17th  of 

August  1812,  made  several  Provisions  and  Bequests  in 

fiivour  of  Susan  Harriet  Hope^  Daughter  of  the  late 

Rev.  Mr.  Hope  of  Derby y  now  my  beloved  Wife :  Now 

I  do  hereby  confirm  such  Bequests  and  Provisions  to 

her,  in  favour  of  the  said  S.  H.  Hope,  now  my  beloved 

Wife,  whom  I  have  publicly  acknowledged  to  be  my 

Wife  by  the  Laws  of  Scotland^  and  whom  I  do  publicly 

acknowledge  as  my  Wife  in  England,  and  am  ready  to 

confirm  the  same  by  any  other  necessary  legal  Act ; 

aad  I  trust  that  no  quibble  in  Law  will  deprive  her  of 

any  of  the  benefits  intended  for  her  use,  but  that  all 

doubtful  points  will  be  construed  to  her  advantage  and 

for  her  benefit ;  and  I  do  hereby  ratify  and  confirm  this 

by  my  hand  and  seal,  this  13th  day  of  August  1818." 

Tlie  Testator  died  on  the  18th  of  December  1826. 

The  Suit  was  instituted  for  the  Administration  of  the 
Testator's  Estate.  It  appeared,  by  the  Master^s  Report, 
that  the  Testator's  Personal  Estate  was  insu£Scient  to 
pay  his  Debts  and  Legacies,  and  that  the  10,000  L 
gben  to  the  Plaintiff,  remained  unpaid.  On  the  hearing 
of  the  Cause  for  Further  Directions,  the  question  was 
whether  the  10,000/.  was  a  charge  upon  the  Jamaica 
Estates. 

I 
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1832.  Mr.  Knight  and  Mr.  Turner  for  the  Plaintiff: 

Gordon  ^®       Clause  in  the  Will,  the  Jamaica  Estate 

are  subjected  to  the  payment  of  such  of  the  Testator* 
Lord  Reay*  Debts,  and  of  the  Legacies  or  Sums  of  Money  thereii 
after  bequeathed,  as  his  general  Personal  Estate  shoal 
not  be  sufficient  to  pay,  or  as  should  not  be  paid  ov 
of  the  Produce  of  his  Kent  Estate.  In  the  first  Codic 
the  Testator  speaks  of  the  10,000 Z.  as  a  Legacy:  h 
says  that,  though  he  has  sold  the  Kent  Estate,  th 
Plaintiff  shall  be  paid  the  Z^^acy  of  10,000/.  Thei 
can  be  no  doubt  that  the  Plaintiff  might  have  claime 
to  be  paid  that  Legacy,  out  of  the  Personal  Estate 
and,  if  so,  she  is  entitled  to  receive  it  outof  the  Jamoio 
Estates,  in  the  event,  which  has  happened,  of  the  Pei 
sonal  Estate  beii^  insufficient  to  pay  the  Debts  aiM 
Legacies. 

The  effect  of  the  second  Codicil,  (which  is  duly  at« 
tested,  and  in  which  the  Testator  ratifies  and  confinns 
the  Bequests  and  Provisions  which  he  had  made  in 
favour  of  the  Plaintiff,)  is  to  republish  the  first  Codicil: 
so  that  the  first  Codicil,  by  the  effect  of  the  second^ 
creates  a  charge  on  the  Jamaica  Estates.  Guest 
Willasey  (a),  Barnes  v.  Crowe  (6). 

Mr.  Pepys  and  Mr.  Bigg  for  the  Defendants  Sir 
Orford  Gordon  and  his  eldest  Son : 
By  the  Will,  nothing  is  charged  on  the  Jamaica 
Estates,  except  Sums  which  would  be  payable,  in  the 
first  instance,  out  of  the  Testator's  general  Personal 
Estate,  and  his  Estate  in  Kent.  The  10,0002.  is  not  a 
Legacy.   The  gift  of  that  Sum  is  merely  a  direction  bow 


(a)  2  Bing.  429 ;  and  3  Bing.  614.        {b)  1  Ves.  486. 
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the  proceeds  of  the  Kent  Estate  should  be  applied :  it  '^3^' 

is  merely  a  portion  of  that  Estate ;  and  there  is  nothing  Gordon 

in  the  Will  that  can  make  it  a  Legacy,  or  payable 

out  of  the  Personal  Estate.    The  first  Codicil  cannot   Lord  Reay. 

be  read  on  this  question,  the  object  being  to  charge 

the  Real  Estate.   The  second  Codicil  does  not  refer,  or 

in  any  manner,  allude  to  the  first  Codicil.    It  refers  to 

die  Will  only,  and  is  expressly  confined  to  the  benefits 

which  the  Plaintiff*  was  to  take  under  that  Instrument. 

The  Case  of  Guest  v.  Willasey  does  not  apply ;  for  there 

the  Will  and  Codicils  were  all  on  the  same  sheet  of 

paper.    Lady  Strathmore  v.  Bowes  (c). 

I        Sir  jE.  Sugden,  for  the  Defendants,  the  Co-heirs  of 
'  the  Testator: 

The  second  Codicil  does  not  refer  to  the  Real  Estate. 
An  Instrument  that  is  duly  attested,  cannot  do  more 
than  republish  another  Instrument  that  is  also  duly  at- 
tested; or  it  can  only  re-publish  an  Instrument  not 
'  duly  attested,  to  which  it  expressly  refers.  The  second 
Codicil  contains  no  reference  to  the  first  Codicil,  which 
always  was  an  operative  Instrument.  It  merely  makes 
the  Will  speak  fi-om  the  date  of  the  second  Codicil.  In 
Gust  V.  IVilkisey,  the  Instruments  being  all  on  the 
ame  piece  of  paper,  the  Testator  could  not  re-publish 
part  without  re-publishing  the  whole. 

Mr.  Kindersley  and  Mr.  Elderton  appeared  for  the 
[  Trustees. 

The  Vice-chancellor  J  having  asked  whether  the 
^vtiea  wished  that  he  should  decide  the  question 


(c)  7  T.  R,  482. 
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1833: 


Gordon 

V. 

Lord  Rbay. 


without  directing  a  Case  for  the  opinion  of  a  Court  oT 
Law,  and  the  Counsel  having  replied  in  the  affinnatiYe,^ 
delivered  Judgment  as  follows : 

My  opinion  is  that  the  second  Codicil  does  re-publisl^ 
the  first.   The  first  Codicil  is  part  of  the  Will ;  ani^ 
if  the  second  Codicil  is  a  re-publication  of  the  Will,  i*:- 
is  a  re-publication  of  every  thing  that  is  part  of  th^ 
Will.   The  second  Codicil  does  refer  to  the  Will:  £| 
ratifies  and  confirms  the  Will,  and  everything  that 
part  of  it.   The  consequence  is  that  the  Testator's  Real 
Estates  in  Jamaica  are  liable  to  the  Payment  of  the 
10,000/.  {d). 


1833 : 
7th  May. 

Interpleader, 

Id  Interpleads 
ing  Suits,  it  is 
not  necessary 
for  the  Defen- 
dants to  enter 
into  Evidence, 
as  against  each 
other. 


THE  THAMES  AND  MEDWAY  CANAL 
COMPANY  V.  NASH. 

This  was  an  Interpleading  Suit.  The  Defendants 
had  entered  into  Evidence,  as  against  each  other. 

The  Vtce-Chancellor  said  that,  in  Interpleading  Suits, 
it  was  not  necessary  for  Co-defendants  to  enter  into 
Evidence  as  against  each  other,  because  the  Court 
always  directed  an  Inquiry  to  be  made,  or  an  Action  to 
be  brought,  upon  the  Answers  merely. 


The  Solicitor-General  and  Mr.  Spence  appeared  for 
the  Plaintiffs;  and  Mr.  Wray,  Mr.  Seton,  and  Mr. 
Turner  for  the  Defendants. 


(d)  See  Pigott  v.  IFaller,  7  Ves.  98.  See  also  Monypemf 
v.  BristoWi  2  Russ.  &  Myl.  117. 
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EX  PARTE  SHICK.  loth  May. 


.  Practice, 
if.  MAXTONj  by  her  Will,  dated  in  April  1817^  Tntttee. 

gave  all  her  Real  and  Personal  Estate,  to  one  Hunter)  f^^'/^^^J^'  J 

in  Trust  to  Pay  the  Rents,  Dividends  and  Interest      chap.  60. 

thereof,  to  her  Daughter,  Stephania,  the  Wife  of  Henry  —— 

01. «  ^    «  ,  1  L    u    ij         A  new  Trustee 

SUckf  for  her  separate  use,  so  long  as  she  should  con-  appointed  under 

tinue  the  Wife  of  the  said  Henry  Shickj  and,  in  case  she  11  Geo.  4,  and 

Aould  survive  her  Husband,  then  in  Trust  for  her,  her  ^j^^^'j^ 

Heirs,  Executors,  Administrators  and  Assigns ;  but  in  ference  to  the 

case  she  should  die  his  Wife,  then  in  Trust  for  such  Master,  the  Pe- 
n  1      1     1 1  1     -.^    1      «r  ii   titioner  being 

rereon  or  Persons  as  she  should,  by  Deed  or  Will,  ^jjg  ^^jy  Person 

appoint,  and,  in  default  of  Appointment,  in  Trust  for  her  interested  in  the 

Heirs,  Executors  and  Administrators.  Tru8t.Proi>erty. 


Mrs.  Shick  presented  a  Petition,  under  11  Geo.  4  and 
1  Will.  4,  c.  60,  stating  that  she  had  been  separated 
from  her  husband  for  more  than  14  years ;  that  he  had 
been  abroad  for  several  years,  and  then  was,  as  she 
believed,  hving  somewhere  in  Germany:  that  Hunter, 
^  Trustee,  had  gone  to  settle  in  America ;  and  that 
sbcwas  advised  that,  under  the  2'2d  Sect,  of  the  Act,* 


*  That  Section  is  as  follows :  "  And  whereas  cases  may 
upon  appUcations  by  Petition  under  this  Act  for  a 
Conveyance  or  Transfer,  where  the  recent  creation  or  de- 
^^la^on  of  the  Trust  or  other  circumstances  may  render  it 
^e  and  expedient  for  the  Lord  Chancellor^  entrusted  as  afore- 
^  or  the  Court  of  Chancery,  (as  the  Case  may  require)  to 
direct,  by  an  Order  upon  such  Petition^,  a  Conveyance  or 
Transfer  to  be  made  to  a  new  Trustee  or  Trustees,  without 
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the  Court  was  empowered  to  appoint  a  Trustee  in  th( 
place  of  Hunter,  and  to  direct  the  Trust-property  to  b< 
conveyed  and  transferred  to  the  new  Trustee.  Th( 
Petition  prayed  that  John  Chipcase  might  be  appointee 
the  new  Trustee,  and  that  the  Trust-property  might  h 
conveyed  to  him  upon  the  Trusts  of  the  Will. 

Mr.  Cooper,  for  the  Petitioner,  asked  that  an  Orde 
might  be  made  according  to  the  prayer  of  the  Petition, 
without  a  reference  to  the  Master, 

And  the  Vice»Chancelhr  made  an  Order  accordingly, 
on  the  ground  that  the  Petitioner  was  the  only  PersoD 
interested  in  the  Property. 

compelling  the  Parties  seeking  such  appointment  to  file  a 
Bill  for  that  purpose,  although  there  is  no  power,  in  an^ 
Deed  or  Instrument  creating  or  declaring  the  Trusts  of  sadi 
Land  or  Stock,  to  appoint  new  Trustees ;  Be  it  therefore 
further  Enacted,  That  in  any  such  case  it  shall  be  lawful  fx 
the  Ijord  Chancellor,  entrusted  &»  aforesaid,  or  the  said  Court 
of  Chancery,  to  appoint  any  Person  to  be  a  new  Trustee,  bj 
an  Order  to  be  made  on  a  Petition  to  be  presented  for  a  Con- 
veyance or  Transfer  under  this  Act,  after  hearing  all  sock 
Parties  as  the  said  Court  shall  think  necessary ;  and  thereqwo 
a  Conveyance  or  Transfer  shall  and  may  be  made  and  exe- 
cuted, according  to  the  provisions  hereinbefore  contained,  to^ 
or  so  as  to  vest  such  Land  or  Stock  in  such  new  TVuste^ 
either  alone  or  jointly  with  any  surviving  or  continuing 
Trustee,  as  effectually,  and  in  the  same  manner  as  if  focfa 
new  Trustee  had  been  appointed  under  a  Power  in  any  In* 
strument  creating  or  declaring  the  Trusts  of  such  Land  or 
Stock,  or  in  a  Suit  regularly  instituted." 


1832. 


Ex  Parte 

^HfCK. 
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1832: 

IN  RE  DEBARY.  5th  June. 


h  1784,  Estates  in  Kent  were  conveyed  unto  and  to  jj^^^^^^^ 

the  ase  of  ThomoA  Ciarlton  and  John  Charlton,  and  the   

HeiiiB  and  Assigns  of  Thomas  Charlton,  nevertheless,  as  Estates  were 

to  the  Estate  of  John  Charlton,  in  Trust  for  Thomas  &^fand  the^* 

Charlton,  his  Heirs  and  Assigns.    In  1703,  Thomas  Heirs  of  A, 

Ckirlton  died,  having,  by  his  Will  dated  in  1791,  de-  ^eVS^hrEs? 

vised  his  Real  Estates  to  his  Son,  Thomas,  in  Tail.   By  tates  to  C.  in 

Indentures  of  the  31st  of  October  and  1st  of  November  Tail.   C.  alone, 

1800,  Thomas  Charlton,  the  Son,  conveyed  the  Estates  conveyed^th"^' 

to  Richard  Debary,  in  Fee,  to  make  him  Tenant  to  the  Estates  to  D., 

Jirtdpe,  for  suffering  a  Recovery  to  the  use  of  Thomas  Tg^J^^^^^^e 

CharUom,  the  Son,  in  Fee.   John  Charlton,  although  he  precipe,  and  a 

WIS  found  to  be  living  on  the  7th  of  June  1804,  did  not  Recovery  was 

join  in  the  Conveyance.   The  Recovery  was  suffered  in  c^nV^e. 

Michaelmas  Term  1800 :  and  Thomas  Charlton  after-  D.  died,  leaving 

wards  sold  and  conveyed,  certain  Portions  of  the  Estates,  ?P 

A  «     1  T*.  ,     ,  T>  T       11.  Held  that  the 

10  Oi&mt  Purchasers.   Richard  Debary  died  m  1826,  Heir  was  not  a 

intestate,  leaving  his  four  Sons,  who  were  all  Infants,  Trustee :  for, 

kisCo-lieirs  in  Gavelkind.  Sre^'dSn^* 

bar  the  Estate 

The  Recovery  being  defective  (a),  for  want  of  a  good  J^*^'  '^^^"^  ^"t 
m  ,  r     .  ,    ,  from  D.  the 

Tenant  to  the  pracipe,  it  was  proposed  that  a  new  ^hole  Estate 

Becovery  should  be  suffered  by  Thomas  Charlton ;  and,  that  was  vested 

•ccoidingly,  he  and  the  Purchasers  (John  Charlton  ihi^R^vJ?. 

Ung  then  dead)  joined  in  presenting  a  Petition  to  the  deed. 

CoQit,  praying  that  the  Master  might  inquire  and  state 

^liether  the  Sons  of  Richard  Debary  were  Infant 

(a)  See  3  &  4  Will.  4,  c.  74,  sec.  11,  by  which  this  defect 
Uremedied. 
V0L.V.  X 
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1832.        Trustees  within  11  Geo.  4  and  1  Will.  4,  c.  60 ;  and, 
"  Feb.  1832,  it  was  ordered  that  the  Master  should  inqui 

BBA^RY  ^^^^  manner  the  Estates  were  vested 

the  Sons  of  Richard  Debary,  and  whether  they  wc 
Infant  Trustees,  as  to  the  Hereditaments  comprised 
the  Conveyance  of  1800,  within  the  Act.  The  Masi 
certified  that  it  did  not  appear  to  him  that  the  Estati 
or  any  Part  thereof,  were  vested  in  the  Infants ;  bat, 
case  the  Court  should  be  of  opinion  that  any  Portion  ' 
the  Legal  Estate  in  the  Premises  comprised  in  tl 
Conveyance  of  1800,  had  become  vested  in  the  Infiml 
then  that  they  were  Trustees,  within  the  Act,  for  Thorn 
Charlton,  as  to  the  part  of  the  Estates  remainii 
unsold,  and,  as  to  the  other  parts,  for  the  respectii 
Purchasers  thereof. 


The  Petitioners  then  presented  another  Petitioi 
stating  that  they  were  advised  that  some  portion  of  tt 
Legal  Estate  in  the  Premises,  had  become  vested  in  tl 
Infants,  and  that  they  were  Trustees,  within  the  Ac 
for  the  Petitioners,  as  to  their  respective  portions  of  ilh 
Estates,  and  praying  a  Declaration  to  that  effect,  an 
that  the  Infants  might  be  ordered  to  convey  the  Estate 
to  J.  Sherinffham,  to  make  him  Tenant  to  the  pradfk 
for  suffering  a  Recovery  to  the  use  of  the  Petitioners  ii 
Fee,  as  to  their  respective  portions  of  the  Estates. 

Mr.  Preston  appeared  for  the  Petitioners,  and  said 
that  it  was  the  general  practice  of  Conveyancers  to 
require  that  the  Tenant  in  a  defective  Recovery,  if  living, 
or,  if  dead,  his  Heir  or  Devisee,  should  join  in  makin| 
the  Tenant  for  the  new  Recovery. 


The  Petition  having  been  heard  on  a  former  day : 
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The  Vice-Chancellor  now  said:  1832. 
I  have  read  over  the  Petition  in  this  matter.  The 

In  re 

master  has  expressed  it  to  be  his  opinion  that  no  Legal  Debary. 
Estate  is  vested  in  the  Co-heirs  of  Richard  Debary. 
The  Petition,  however,  represents  that  the  Parties  are 
desirous  that  it  should  be  held  otherwise ;  but,  according 
to  my  understanding  of  the  law,  the  Master  is  right. 

The  Legal  Estate  was  conveyed  to  John  and  Thomas 
Ckarlton  and  the  Heirs  of  Thomas.  Thomas  died  before 
John,  and,  by  his  Will,  devised  the  Estates  to  his  Son, 
Tkomas,  in  Tail.  I%omas,  the  Son,  conveyed  as  far  as 
he  could,  the  Legal  Estate,  to  Debary,  to  make  him 
Tenant  to  the  pracipe  for  suffering  a  Recovery  to  the 
Me  of  Thomas  in  Fee ;  and  a  Recovery  was  accordingly 
soffeied.  Although  that  Recovery  did  not  bar  the 
Ertate  Tail,  it  had  the  effect  of  drawing  out  the  Legal 
Estate,  from  Debary,  which  was  vested  in  him  for  the 
purpose  of  making  him  Tenant  to  the  pracipe  (6). 

Declare  that  no  Leo^  Estate  is  vested  in  the  Infant 
Co-heirs  of  Richard  Debary,  and,  therefore,  the  Court 
doth  not  think  fit  to  make  any  Order  on  the  Petition. 

(f)  See  Preston  on  Conveyancings  p.  86;  andShep.  Touch. 
Preston's  edition,  Appendix  No.  1. 
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5th  June. 
 .  ' 

Practice, 
lietivor. 

A,  &  B.  an 
Infant,  file  a 
Bill.   B.  attains 
2 1 ,  and  gives 
Notice  to  the 
P&rties,  that  he 
repudiates  the 
Suit,  and  then 
dies.  A.  revives 
the  Suit.  The 
Defendants 
answer  the  Bill 
of  Revivor,  and 
insist  that,  B. 
having  repudi- 
ated the  ^^uit, 
it  ought  not  to 
be  revived ; 
and  they  then 
move  to  dis- 
charge the 
Order  of  Revi- 
vor, for  irregu- 
larity. Motion 
refused,  because 
the  Defendants 
oi^t  to  have 
pleaded  to,  and 
not  answered 
the  Bill  of  Re- 
vivor. 


CODRINGTON  v.  HOULDITCH. 

The  original  Bill  was  filed,  in  December 
CodriMgtan,  an  Adult,  and  Nisbett,  an  Iniaii 
Next  Friend.  On  the  4th  of  August  18S1,  an^ 
Defendants  had  put  in  their  Answers,  Nisbet 
twenty-one,  and,  thereupon,  served  Codringtem 
Friend,  and  the  Defendants,  with  Notices  i 
that  he  repudiated  the  Suit.  In  Septem 
Nisbett  died,  upon  which  Codrington  filed 
Revivor  against  his  Executors  and  the  Defenc 
afterwards  obtained  the  usual  Order  to 
Defendants,  in  their  Answer  to  the  Bill  of 
objected  that  the  Suit  ought  not  to  be  reviv< 
ground  that  Nisbett  had  repudiated  it,  on  his  < 
age.  The  Haintiff,  Codrington,  having  given 
of  Motion  that  certain  Issues,  which  had  bee 
in  the  Cause,  might  be  amended,  the  Defend 
a  cross  Notice  of  Motion  that  the  Order  to  leyi 
be  discharged  for  irregularity. 

Mr.  Knight  and  Mr.  BetheU,  in  suppc 
cross  Motion : 

By  the  Notices  which  were  given  by  Ni 
Suit  was  put  an  end  to.  The  Bill  of  Revi' 
that  the  Suit  may  be  put  into  the  same  situs 
stood  in  at  Nisbctt's  death.  At  his  death 
repudiated  the  Suit. 
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[The  Vice-ChanceUor : — Nisbett  never  made  any  ap- 
plication, to  the  Court,  that  all  proceedings  in  his  name 
noight  be  stayed.] 

No  such  application  was  necessary.   The  Issues  were 
clirected  on  a  joint  Complaint ;  and  that  joint  Complaint 
no  longer  exists.   The  Suit,  after  Nisbetfs  repudiation, 
oould  not  be  further  proceeded  in,  and  did  not  admit  of 
being  revived  ;  and  consequently  the  whole  of  this  pro- 
ceeding is  irregular  from  its  conmiencement. 

Mr.  Pqpy»  and  Mr.  EUisMn  appeared  for  the  Plain- 
tiff Codringtan,  and  referred  to  Letois  v.  Bridgman  {a). 
Mr.  Parktr  appeared  for  Nisbett^s  Executors. 

The  Vicb-Chancbllor: 

The  Defendants  did  not  demur  or  plead  to  the  Bill  of 
Bevivor,  but  they  answered  it.  The  putting  in  of  an 
Answer  to  a  Bill  of  Revivor,  is  a  sufficient  submission 
to  have  the  Suit  revived,  and,  notwithstanding  anything 
that  may  be  contained  in  the  Answer,  it  is  a  matter  of 
course  to  draw  up  the  Order  to  Revive^  Any  set  of 
circumstances  that  might  form  a  reason  why  the  Suit 
should  not  be  revived,  might  and  ought  to  have  been 
tMToaght  forward  by  way  of  Plea.  My  opinion,  there- 
fore, is  that  the  Motion  to  discharge  the  Order  to 
Bevive,  is  wrong,  and  that  it  ought  to  be  refused  with  . 
Costs. 
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CODUINGTON 


HOULDITCII. 


(a)  Ante,  Vol.  11.  p.  465. 
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THE  ATTORNEY-GENERAL  v.  THE  MER- 

,83,.  CHANT  TAILORS'  COMPANY. 
5th  &  6th  June. 

"      '   .  This  Case  is  reported,  on  the  Appeal,  in  1  Myl^^ 

Information.  «  „                       ,  n        .  fi-  .  1.  x 

Pleading.  *  Keen^  189.    The  Information,  m  addition  to  what  ^» 

Multifariousness  there  stated,  contained  the  following  Charges,  whic^*^ 

 *  were  relied  upon,  in  support  of  the  Demurrer  fc^*^ 

A  Charity  Infer-  Multifariousness:  That  divers  other  GiftSy  by  way  cr^^^ 

mation  relating  Bequest  and  otherwise,  had  been,  from  time  to  tim^» 

to  several  small  ^  '  .  ^ 

Sums  given  to  a  made  to  the  Company,  and  that  divers  other  Sums 

^.^P^°y>  l>y  Money y  or  other  Funds  and  Property,  had  been,  at  somu^ 

Donors,  to  be  farmer  time  or  times,  vested  in  the  Company  for  th^^ 

lent  to  different  time  being,  and  were  then  vested  in  the  Defendants,  ow^ 

Members  of  the  Trust  to  lend  out  the  same  to  Freemen  of  the  Companrj^ 

Company,  18  not  '^•^ 

Multifarious.  upon  some  other  like  or  corresponding  Trust,  for  th^ 

And,  diough  benefit  and  advancement  of  Freemen  in  Trade  or  Busi- — 

of  one  of  the  >^es&:  That  the  Defendants  had  in  their  custody  divert 

Sums  is  pay-  Deeds,  Wills,  and  other  Writings  relating  to  the  before-' 

able  to  ano-  mentioned  Sums  of  Money,  and  other  the  matters  an(t 
ther  (  ompany, 

that  Company  is  things  aforesaid,  a  List  or  Statement  of  ell  which  th& 

Part^  t^hel^  Defendants  ought  to  set  forth  in  a  Schedule,  to  the  end 

formation :  but  ^^^^      same  might  be  produced  and  deposited  in  th^ 

thiswasreversed  hands  of  their  Clerk  in  Court  for  the  inspection  of  ther 

onAppeal.  j^^,^^ 

A  Demurrer, 
forMultifarious- 

ness,  to  an  In-  The  Information  prayed  that  the  Defendants  mights 

formation,  will  make  a  full  discovery  touching  the  several  matters^ 

not  be  allowed,  _                              .,1.,      1,  1^ 

because  it  con-  ^loresaid,  and  that  it  might  be  declared  that  the  De-^ 

tains  general, 

sweeping  Charges,  but  the  Court  will  direct  a  reference  to  the 
Attorney-general,  to  prevent  the  Defendants  from  being  unne- 
cessarily harat^sed  by  those  Charges. 
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fendants  were  chargeable  with  the  several  before-men- 
tioned Sums  of  100 /.y  &c.  and  other  the  Gifts  aforesaid, 
if  any,  and  that  the  same  ought  to  be  applied  and  made 
available  according  to  the  intentions  of  the  several 
Donors  thereof,  and  that  the  Defendants  might  be 
ordered  to  account  for  the  same. 

Mr.  Kftight  9Xid  Mr.  James  Russell,  for  the  Demurrer. 
Sir  JE.  Sugden  and  Mr.  O.  Anderdon,  for  the  Bill. 

The  Vicb-Chancellor  : 
In  my  opinion  this  Demurrer  ought  not  to  be  allowed. 

These  eight  Charities  are  so  directed  to  the  same 
olbgects,  that  it  would  be  improper  to  file  separate  Infor- 
mations as  to  them.   The  first  Sum,  so  far  as  any  Bene- 
&t  is  to  be  derived  from  it,  is— [His  Honor  here  stated 
the  objects  for  which  the  eight  Sums  were  to  be  applied.] 
 ^Therefore  these  eight  Sums  are,  mainly  and  substan- 
tially, for  the  same  objects ;  and  it  appears,  upon  the 
Information,  that,  owing  to  the  minuteness  of  the  Sums, 
each  of  them  could  not  be  administered  as  the  Donors 
pointed  out ;  and,  therefore,  it  appears  to  me  that  the 
Court  ought,  at  the  hearing,  to  deal  with  them  con- 
jwtly.   I  therefore  think  that  this  Information  is  not 
niDltifarious. 

With  respect  to  the  objection  for  want  of  Parties,  as 
^  the  first  Sum,  there  is  a  definite  benefit  given  to  The 
^^cers*  Company ;  and  no  Decree  that  can  be  made  on 
^  Information,  as  to  that  Sum,  can  affect  the  Interest 
the  Mercers^  Company.  My  opinion  therefore  is, 
this  is  a  proper  Information,  and  that  the  Demurrer 
^^ght  to  be  overruled. 

X  4 
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'83a.  As  to  the  sweeping  Charges  in  the  InforaiatioD,  the^ 

Court  willy  as  was  done  in  the  Case  of  The  Carporaiiams 
of  Carlisle  and  other  Cases,  prevent  the  CorporatioiM 
from  being  harassed  by  any  oppiessive  inquiry  fbundeclw 
on  those  Charges  (a)« 

(a)  See  Ante,  VoL  IV.  p.  275,  and  see  post.  333. 


,833  :  GRIGBY  v.  POWELL. 
8th  &  gth  June. 

Joshua  GRIGBY,  Esq.  deceased,  the  late  Has- 

Construction.  Plaintiff,  being  seised  in  Fee  of  a  Mansion- 

Awportionment.  house.  Park  and  Lands,  in  Drinkstonf  in  Suffolk,  which 

Rent-charge,  occupied,  and  of  three  Farms  in  Drinkston,  Hesset 

A,^  on  bis  Mar-  and  Hawsteady  in  the  same  County,  which  he  let  to 

riagcgrantea  different  Tenants,  by  the  Settlement  previous  to  his 
Rent-cbarge,  to         .        .  . 

his  Wife,  out  of  m^Lrriage  with  the  Plaintiff,  dated  in  December  1826,  con- 
his  Estates,  for  veyed  all  the  before-mentioned  Hereditaments  to  Tms- 
whidThe**'^  *  ^  marriage,  of  himself 

secures  by  a  for  life,  and,  after  his  decease,  to  the  use  that  the  Plain- 
Tr^eeau'^By^  tiff,  in  case  she  should  survive  him,  should,  immediately 
his  Willy  he  gives  decease,  receive,  thereout,  a  Rent<:harge  of 

his  Mansion-  ifiool.  per  Annum,  for  her  life,  free  from  all  Taxes 
to  his  Wife  for*  Deductions  whatsoever,  Parhamentary  or  other- 
Life,  and  the      wise,  of  any  nature  or  kind,  the  same  to  be  for  her  Join- 

^5?^^?  D  ture,  and  in  lieu  of  Dower  and  Thirds,  with  the  nsoal 
Estates,  to  B.,  '  .  ' 

and  directs  that  powers  of  distress  and  entry ;  and,  subject  thereto,  to 
^e  Repaire,  ^  the  use  of  Trustees,  for  99  years,  to  commence  on  the 
his  M^^'ion-  decease  of  Joshua  Chrigby,  upon  the  usual  Trusts  fcr 
house  shall  be 

paid  for,  by  sale  of  Timber  on  the  Premises  devised  to  B.,  and 
then  he  confirms  the  Settlement.  Held  that  the  Jointure  is 
wholly  raiseable  out  of  those  Premises. 
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l>etter  securing  the  Rent-charge,  and,  subject  thereto, 
the  ose  of  Jothua  Chrighy  m  Fee. 

Mr.  Grighy  made  his  Will,  dated  the  10th  of  Febru* 
«uy  1829,  in  the  following  words :    I  direct  that  all  my 
J  ust  Debts  be  paid.  I  give  and  devise,  unto  my  Wife, 
^nna  Grigby,  and  her  Assigns,  for  and  during  the  term 
of  her  natural  life,  all  that  my  Mansion-house,  with  the 
Yards,  Grardens,  Stables,  Coach-houses  and  Appur* 
tenances,  now  in  my  own  occupation,  at  DrinJuton 
aforesaid,  and  also  all  that  my  Park  thereto:  and  I 
direct  that  Trees  and  Timber  shall  be  cut  down  off  my 
Estates  in  the  parishes  of  Hawstead,  Hesset  and  Drink- 
9tam,  and  sold  to  pay  the  Expenses  of  any  Repairs, 
Painting  or  Glazing,  which,  in  the  opinion  of  the  said 
Antta  Chigby,  shall,  at  any  time,  be  required  for  any  the 
said  Hereditaments  so  given  and  devised  to  her,  for 
li<e»  and  also  for  the  Expense  of  Insurance  of  the 
aaine  Premises  from  Fire,  which  I  direct  shall  be  doncy 
and  that  my  Nephew,  John  Harcourt  Powell,  or  his 
Hem,  Executors  or  Administrators,  shall  point  out,  at 
proper  times,  what  Trees  shall  be  felled  for  those  pur- 
poses, and,  if  he  or  they  neglect  or  refuse  to  do  so,  for 
one  month  after  notice  in  writing  shall  be  given  to 
hiiii  or  them,  then  the  said  Anna  Grighy  shall  cause  to 
be  cat  down,  and  sell  such  Trees  as  she  shall  think 
proper  for  those  purposes.    And  I  confirm  the  Settle- 
mad  made  oh  my  marriage  with  my  present  Wife. 
And  I  give  and  devise,  and  direct  to  be  paid  out  of  all 
the  rest  of  my  Real  Estates  in  Suffolk,  unto  my  Sister, 
Ckarlotte  Chrighy,  during  her  life,  220  /.  a  year,  to  be 
pud  by  equal  Payments,  the  1st  day  of  January,  April, 
July  and  October,  free  of  all  chaiges.    I  direct  that  a 


•SOI 
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yearly  Sum  of  15  /.  be  paid^  by  the  aforesaid  Payments, 
to  the  Widow  of  Thomas  Eaves,  my  Bailiff,  for  her  lif^, 
and  that  she  be  permitted  to  live,  without  rent,  in  tk^ 
House  she  now  resides  in.   And,  subject  to  those  tw^c 
Annuities  and  other  conditions  above  specified,  I  gi^e 
and  devise  all  my  Real  Estates  in  England,  fix>m  and 
immediately  after  my  death,  and  also  all  the  abov^ 
mentioned  Hereditaments  so  given  to  my  said  W^ife 
for  her  life,  from  and  after  her  decease,  unto  my 
said  Nephew,  John  Harcourt  Powell^  his  Heirs  a.xid 
Assigns,  for  ever.    And  I  direct  that  all  my  Paintii^gs 
and  Portraits,  in  my  House  at  Drinkston,  be  enjoyed 
with  the  same  by  my  Wife,  for  life,  and,  after  her 
death,  to  go  with  the  House:  and,  subject  to  the  pay- 
ment of  my  Debts,  and  the  Expenses  of  carrying  this 
my  Will  into  Effect,  I  give  and  bequeath  all  my  House- 
hold Furniture,  Plate,  Linen,  China,  Wines,  Stores, 
and  all  the  rest  residue  and  remainder  of  my  Personal 
Estate  and  Effects  whatsoever  and  wheresoever,  and  of 
every  kind,  unto  my  said  Wife,  Anna  Grigby,  for  her  ' 
own  sole  use  and  benefit;  and  I  nominate  and  appoint 
my  said  Wife,  and  my  said  Nephew,  J.  H.  Fowdlt 
Executrix  and  Executor  of  this  my  Will/' 

The  Testator  died  on  the  6th  of  March  1829.  C*af 
lotte  Grigby  died  in  March  1831. 

The  Bill  insisted  that,  in  consequence  of  the  Testatof 
having  devised  the  Mansion-house  and  Park  to  tb® 
Plaintiff,  no  part  of  the  Jointure  ought  to  be  raised  or 
paid  thereout,  but  that  it  ought  to  be  wholly  raised 
out  of  the  other  Estates  in  the  Settlement,  and,  if  tb« 
Rents  thereof  were  insuflBicient  to  pay  the  Jointure,  that 
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the  deficiency  ought  to  be  raised  by  Mortgage  of  those 
Estates :  and  the  Bill  prayed  for  a  declaration  to  the 
;  effect,  and  for  relief  accordingly* 


1832. 


The  Defendant,  J.  H.  Powell^  in  his  Answer^  said  that 
the  Testator  did  not  intend  that  the  whole  of  the  Join- 
ture should  be  raised  and  paid  out  of  such  parts  of  the 
settled  Estates  as  were  not  devised  to  the  Plamtiff, 
because  he  well  knew  the  rental  and  value  of  his  Pro- 
pnty,  and  that  the  Rents  thereof,  exclusive  of  the 
Mansion-house  and  Park,  were  not  sufficient  to  pay  the 
Jomtore :  and  he  submitted  that  all  the  Property  in  the 
Settlement,  including  the  Mansion-house  and  Park, 
ought  to  contribute  rateably  to  the  Payment  of  the 
Joiiiture. 

Sir  E.  Sugden  and  Mr.  Koe,  for  the  Plaintiff : 

The  Testator  intended  that  his  Wife  should  have  his 
Mansion-house  and  Park,  free  from  all  Expense.  He 
expressly  confirms  the  Settlement  on  his  marriage,  and 
pitnrides  for  the  Expenses  of  Repairs,  Painting,  Glazing 
tod  Insurance.  She  cannot  be  considered  to  have  the 
nbject  of  the  Devise,  free  from  Charges,  if  she  is  to 
take  it  subject  to  the  Rent-charge.  The  Testator  in- 
tended her  to  have  the  1,000/.  a  year,  and  the  House 
tnd  Park,  and  that  she  should  have  the  latter  free  firom 
dl  Reprizes,  much  more,  free  from  all  Incumbrances. 
He  meant  to  place  her  in  the  same  situation,  with  re- 
spect to  the  House  and  Park,  as  he  stood  in  himself : 
he  was  not  subject  to  the  Rent-charge.  The  De- 
mise to  the  Nephew  is  in  the  following  words :  "  And 
wbject  to  those  two  Annuities,  &c."  So  that  the  Ne- 
phew  is  to  have  no  benefit,  till  the  death  of  the  Wife, 

of  the  Estates  devised  to  her;  but  he  is,  indirectly,  at- 
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1839.        tempting  to  get  a  benefit    Knight     CaUkarpe  (a), 

_  That  is  not  ik>  stronfir  a  Case,  in  faronr  of  the  Widow, 
Grigbt 

^  the  present;  for  it  does  not  appear  that  the  Testator 

Powell*  confirmed  the  Settlement,  by  his  Will. 

Mr.  Knight,  Mr.  Prestati  and  Mr.  Rolfe,  for  the 
Defendant,  J.  H.  Powell : 
The  mere  fact  of  Devise,  does  not  imply  an  ciemp- 
tion  from  the  Incumbrance*  The  Devisee  takes  the 
Estate  with  all  its  charges,  and,  unless  there  be  special 
words,  the  portion  of  the  Property  devised,  is  not  ex- 
empted from  contribution.  The  Testator  has  not  done 
enough  to  throw  the  entire  burden  upon  the  other  parts 
of  the  Estates.  There  is  not  language  enough  in  this 
Will,  to  create  a  new  Rent-charge.  The  Gifts  of  the 
Annuities  to  the  Sister  and  Baliff 's  Widow,  show  that 
the  Testator  had  present  to  his  mind  the  expressioo^ 
which  were  necessary  to  throw  a  charge  on  any  partica- 
lar  portion  of  his  Estates,  and»  if  he  had  intended  that 
his  Wife  should  have  the  Mansion-house  and  Paik,  fiee 
from  the  Rent-charge,  he  would  have  said  that  it  should 
come  out  of  the  other  parts  of  his  Estates,  as  he  has 
done  with  respect  to  the  Annuities  to  his  Sister  and  the 
Bailiff's  Widow.  The  words  I  confirm  the  Settlement 
made  on  my  marriage,"  were  used  in  order  to  prerest 
the  Rent-charge  from  being  extinguished  at  Law  by  the 
Acceptance  of  the  Devise 

[The  Vice-chancellor:  The  intervention  of  iheTefts^ 
prevents  the  Rent-charge  firom  being  defeated.] 

The  Term  was  created  merely  for  further  securing  tl*^ 
Rent-charge  whilst  legally  subsisting.    The  Settlemei^^ 

{a)  1  Vcrn.  347.  (//)  Sec  Co.  Litt.  147  b. 
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mikes  the  Rent-charge  issue  out  of  the  Mansion-house  1833. 
as  well  as  the  other  settled  Property.  Then  what  does 
the  confirmation  of  the  Settlement  amount  to  ?  It  pre- 
serves the  Rent-charge  in  a  Court  of  Equity,  and  sets  up  Powell 
the  Settlement  as  it  stood,  and  does  not  make  the  Rent- 
charge  issue  out  of  any  particular  part  of  the  settled 
Estates.  Besides,  words  of  confirmation  similar  to  those 
in  this  Case,  are  frequently  used  by  Testators  as  mere 
iwds  of  course,  and  without  any  particular  object. 
When  the  Testator  devises  the  part  of  his  Estates  which 
is  charged  with  the  two  Annuities,  to  his  Nephew,  he 
dnises  it,  expressly,  subject  to  those  two  Annuities ; 
he,  therefore,  evidently  intended  that  those  two  An- 
unties  were  all  that  his  Nephew  was  to  be  subject  to 
under  the  Will.  The  omission  to  charge  the  Rent- 
charge  on  the  other  parts  of  the  Estates,  shows  that  it 
vts  the  Testator's  intention  that  the  Mansion-house  and 
hA  shonld  be  subject  to  it.  It  is  making  a  Will  for 
dte  Testator  by  conjecture,  to  say  that  the  Rent-charge 
ii  to  be  raised  exclusively  out  ot  the  parts  of  the  Estate 
lot  devised  to  the  Wife.  The  Provision  as  to  Repairs, 
te.,  shows  that  the  Estate  was  a  scanty  security  for  the 
Kat-chaige,  and  that  the  Wife  had  the  whole  value  of 
itia  die  Rent-charge.  Is  it  to  be  imputed,  to  the  Tes- 
tte,  that  he  intended  that  the  Trustees  of  the  Term 
thoald,  de  anno  ut  annum^  Mortgage  the  Estate  to  raise 
fait  of  the  Rent^diarge  ? 

Kmghi  V.  Caltharpe  is  not  Law  (c).  There,  no  Term 
was  created  for  securing  the  Rent-charge ;  the  Widow, 
by  her  own  act  in  accepting  the  Devise,  had  extinguished 

(«)  See  Rwkout  v.  Rushauty  6  Bro.  P.  C.  89,  and  Chester 
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the  Rent-charge,  and  yet  The  Lord  Chancellor  says  that 
she  might  distrain^  in  all  or  any  part  of  the  Lands,  for 
her  Rent.   In  Sergeant  HUTs  Copy  of  Eq.  Ca.  Ab, 
there  is  written  the  following  observation  on  that  Case, 
in  the  margin  of  the  page  in  which  it  is  contained: 
"  This  Case  is  not  correct  upon  principle." 

The  Vice-Chancellor: 

The  Testator  appears,  on  the  face  of  his  Will,  to  have 
been  conusant  that  his  Wife  was  entitled  to  a  Bent- 
charge  of  1,000/.  a  year,  under  his  Settiemrat  He 
gives  to  her  his  Mansion-house  and  Park,  which,  ordi- 
narily speaking,  do  not  produce  profit :  and,  on  the  face 
of  his  Will,  he  shows  a  clear  intention,  not  only  that  she 
shall  have  the  Mansion-house  and  Park,  but  that  she 
shall  take  them  in  an  unnusally  beneficial  manner,  and 
exempt  from  all  Charge ;  for  he  directs  that  the  Re- 
pairs, Painting,  Glazing  and  Insurance  shall  be  done  at 
the  Expense  of  the  other  part  of  his  Estate,  as  his  We 
shall  think  proper.  Then  he  uses  the  following  words: 
"  And  I  confirm  the  Settlement  made  on  my  marriage 
with  my  present  Wife."  Admitting  that  the  mere  efiect 
of  the  Devise  would  be  to  extinguish  part  of  the  Annuity^ 
no  other  effect  can  be  attributed  to  these  words,  excqit 
that  of  giving,  to  the  Wife,  the  1,000/.  a  year;  and  the 
inference  is,  that  he  intended  that  she  should  have  the 
1,000/.  a  year,  in  addition  to  the  Mansion-house  and 
Park.  It  appears  to  me  that  there  is  no  other  mode  of 
construing  this  Will,  than  by  giving,  to  the  Wife,  the 
double  benefit. 

The  Will,  in  Knight  v.  Caltharpe,  bears  a  strong  re- 
semblance to  the  one  in  this  Case.  But  there  are  word^ 
in  this  Will,  which  are  not  found  in  that,  and  whicb 
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one  to  put  that  construction  upon  this  Will  which  1834. 
mentioned. 

Grioby 

of  opinion  that  this  Lady  is  entitled  to  have  the  Powell. 
large  of  1,000/.  a  year,  wholly  raised  out  of 
euts  of  the  Estates  which  are  not  devised  to  her. 


WHARTON  V.  LORD  DURHAM. 

'JAM  LAMBTON,  Esq.  by  his  Will,  dated 
,  devised  his  Real  Estates  to  Trustees,  for  1,000 
n  Trust  to  raise  15,000  /.,  which  he  directed  to 
illy  divided  amongst  his  Nephew  and  Nieces, 
Tohn  LafkbtaHf  Susan  Mary  Ann  Lambton  and 
Dorothy  Lambton,  the  Children  of  his  Brother 
ombtan,  at  the  usual  periods :  and,  until  their  Por- 
lould  become  payable,  he  authorised  the  Trus- 
raise  yearly,  for  their  maintenance  and  education, 
ms  not  exceeding  the  interest  at  3/.  per  Cent  of  r^ge'd  former 
spective  Portions,  in  case  their  Father  should  Maintenance,  if 
t  to  be  raised  ;  and,  subject  thereto,  he  devised 
ates  to  his  Brother,  John  Lambtott,  in  Fee. 


1832  : 
21  St,  23d  and 
26th  November. 

Portions, 
Satisfaction. 

fV.  Bequeathed 
5,000  /.  to  the 
Daughter  of  his 
Brother  J. 
charged  on  his 
Real  Estates, 
and  directed  the 


J,  should  so 
direct ;  and  he 
devised  his  Real 
Estates  so 

charged,  to  J.  in  Fee.  J.  bequeathed  10,000/.,  in  Trust  for 
his  Daughter  for  life,  and  after  her  death,  in  Trust  for  her 
Children,  and  declared  that  that  Sum  should  be  in  addition  to 
the  Sums  which  she  was  entitled  to  under  iV*s  Will.  The 
Daughter  afterwards  married.  Her  Father  advanced  to  her 
Husband  15,000  /.  as  his  Daughter's  Marriage  Portion,  and, 
by  the  Settlement,  Pin-money  and  a  Jointure  for  the  Wife, 
and  Portions  for  tlie  younger  Children  of  the  MnrringCf  were 
provided  out  of  the  Iiusband's  Property,  and  the  15,000/.  was 
declared  to  be  in  satisfaction  of  the  Sums  which  the  Wife  was 
entitled  to  under  IV IVill.  Held  that  the  10,000/.  was  not 
satisfied  by  the  Marriage  Portion. 
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i83g.  John  Lambt(m,  by  his  Will,  dated  the  17di  of  JSowem^ 

her  1788,  gave  10,000  /•  to  Trustees,  one  half  to  be  pni^ 
^  at  the  end  of  three  years,  and  the  other  half  at  the  eiH^ 

LoedDuruam.  ^      years  after  his  death,  with  4L  per  Cent  Inteie^ 
from  his  decease,  in  Tmst,  with  the  consent  of 
Daughter,  Susan  Mary  Am,  to  invest  the  10,000  L  in  tK^ 
usual  Securities,  and  to  pay  the  Interest  to  her, 
life,  and,  after  her  death,  to  pay  the  Capital  unto  axui 
amongst  all  and  every  her  Child  and  Children,  in  sucb 
Shares,  at  such  times,  and  under  such  restrictions^  as 
she,  whether  coverte  or  sole,  should,  by  Deed  or  Will, 
appoint,  and,  in  default  thereof,  to  pay  the  same 
amongst  all  and  every  her  Child  or  Children  equally  ; 
the  Shares  of  Sons  to  be  vested  at  21,  and  the  Shares 
of  Daughters  at  21  or  marrii^,  and  to  be  paid  to  sndt 
of  her  Sons  as  should  be  under  21  at  her  death,  when 
they  should  attain  21,  and  to  such  of  them  as  should 
attain  21  in  her  life-time,  at  the  end  of  six  months  after 
her  death,  with  Interest  from  her  death,  and  the  Shares 
of  Daughters  to  be  paid  to  such  of  them  as  should 
be  under  21  and  unmarried  at  her  death,  at  their  ages 
of  21  or  days  of  marriage,  and,  to  such  of  them  as 
should  attain  21  or  be  married  in  her  life-time,  at  the 
end  of  six  months  after  her  death,  with  Interest  from 
her  death :  and  the  Testator  directed  the  Trustees,  after 
his  Daughter's  death,  to  apply  the  Interest  of  the 
Shares,  for  the  Maintenance  and  Education  of  her  Chil- 
dren, until  their  Shares  should  become  payable.  And  he 
authorized  the  Trustees,  at  any  time  or  times,  during 
the  Ufe  of  his  Daughter,  with  her  consent  in  writing, 
to  apply  such  part  of  the  10,000  /.  as  she  should  direct, 
for  the  benefit  and  advantage  of  her  Child  or  Childroi, 
as  she  should  direct,  notwithstanding  their  portions 
should  not  have  become  payable,  and  also,  at  any  time 
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after  the  decease  of  his  Daughter,  to  apply  any  part  of  1832. 
the  Portions  of  her  Sons,  for  their  advancement,  notwith- 

^/\^n  JL  RTO  V 

standing  the  same  should  not  have  become  payable : 

and  he  provided  that,  if  his  Daughter  should  have  LorcDurham. 

BO  Child,  or  if  she  should  have  Children,  and  her  Sons 

should  die  under  21,  and  her  Daughters  under  21  and 

inmanried,  the  10,000  L  should  fall  into  the  Residue 

oThis  Personal  Estate. 


The  Testator  then  gave  another  Sum  of  10,000  2.  upon 
similar  Trusts,  for  the  benefit  of  his  Daughter,  Jane 
Dorothy f  and  35,000/.  on  certain  Trusts  for  the  benefit 
of  his  Son,  Ralph  John,  and  declared  that  the  Sums  so 
given  in  Trust  for  his  Son  and  Daughters,  were  over  and 
above  the  several  Sums  of  5,000  5,000/.,  and  5,000/. 
^vised  to  them  by  the  Will  of  his  Brother,  William 
J^'^'Aton;  and  he  gave  the  Residue  of  his  Real  and 
Personal  Estate,  charged  with  the  payment  of  his  Debts 
^  Legacies  in  aid  of  his  Personal  Estate,  to  his  Son, 
^iOiam  Henry,  for  life,  with  Remainders  to  his  first  and 
other  Sons  in  Tail  Male,  with  Remainders  over,  and  he 
^Qeathed  the  Residue  of  his  Personal  Estate  to  his 
William  Henry,  and  appointed  him  sole  Executor 
ofhisWilL 

By  Articles  previous  to  the  marriage  of  Susan  Mary 
Lambton  with  the  Plaintiff  John  Wharton,  Esq., 
<J»ted  the  9th  of  October  1 790,  after  reciting  that  it  had 
'^n  agreed  that,  in  consideration  of  15,000/.  which 
John  Lambton  had  agreed  to  give  to  J.  Wharton,  as  the 
Marriage  Portion  of  his  Daughter,  J.  Wharton  should 
secure  to  her,  during  their  joint  lives,  the  annual  Sum 
of  W.,  for  Pin-money,  and  should  also  secure  to  her  a 
Jointure  of  1,200/.  per  annum,  and  should  also  secure 

VOL.V.  Y 
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1833.       such  Portiotis  for  the  Daughters  and  younger  I 
.  mattiage  as  themnafter  mentioned,  and  it  \ 

HARTOv  situation  and  circumstances  of  J, 

Lokob'uRHAM.  Property,  to  be  inexpedient  to  make  anaeti 
dement  to  the  effect  agreed  oil,  till  after  the  i 
Wrs.  Margaret  Wharton  iemd  Mry.  Ann  Farqt 
(two  of  his  Aunts,)  that  it  had  been  agree 
Wharton  should  enter  into  the  Covenants  tiier 
contained,  and  that  the  payment  of  the  15,000/. 
t>e  postponed  in  the  nianner  thereinafter  mention 
that,  in  the  mean  time,  tiiat  Sum  should  be  suIm 
to  the  purposes  of  the  intended  Settiement  in 
therieinafter  mentioned:  J.  Wharton,  in  coo^ 
of  the  marriieige  and  of  the  15,000  2.  thereinafte 
nanted  to  be  paid  by  John  Lambtony  covenantc 
WURam  Henry  Lambton  and  Ral^h  John  LinkBti 
in  case  the  marriage  should  take  effect,  he  wbi 
600  L  per  annum  to  Susan  Mary  Ann  Lambtck^ 
their  joint  lives,  for  her  separate  use,  and  that,  wi 
months  after  the  death  of  Mrs.  Margaret  Tf%arlm,i 
Mary  Ann  Lambton  should  be  then  living,  he  wo 
ther  secure  that  Sum  as  the  Trustees  should  requ 
also  that  he  would,  in  like  manner,  secure  to  Snm 
Ann  Lambtony  during  her  life,  in  case  she  should 
him,  an  Annuity  of  1,200 2.|  commencing  from  his 
and/urther  that  he  would  secure,  within  six  montl 
the  death  of  Mrs.  Ann  Farquharson,  upon  1 
either  in  Yorkshire,  Durham  or  Northumberla 
upon  Government  or  Real  Securities,  the  Si 
Money  after  mentioned,  for  the  Portions  of 
Children  of  the  marriage,  except  an  eldest  or  oa 
that  is  to  say,  if  there  should  be  only  one  such  C 
a  Son,  30,000/.,  but  if  a  Daughter,  20,000/^ 
vested  in  and  payable  to  a  Son  at  21,  ami  a  Da 
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^€21  or  marriage,  if  such  times  of  payment  should  ^832. 

kmppen  after  the  death  of  John  Wharton,  but  if  in  his 

^'      .  Wharton 
li&4ime,  then  the  payment  to  be  postponed  till  six  ^ 

OMiiths  after  his  death,  and  to  carry  Four  per  Cent  LordDurham. 

Interest  in  the  mean  time :  apd,  if  there  should  be  two 

or  more  such  Children,  then  the  30,000  /.  to  be  for  their 

Portions,  and  to  be  divided  amongst  them  in  such 

Shares  as  J.  Wharton  and  Miss  Lambton  should  appoint, 

%ady  in  defiudt  thereof,  to  be  equally  divided  amongst 

them,  and  to  be  vested  in  and  payable  to  jbhem  at  the 

times  before  mentioned,  but  in  case  Wharton  and  Miss 

LsaiJfian  should,  during  their  joint  lives,  dii-ect  any 

put  of  the  vested  Portions  to  be  raised  and  paid  in  his, 

Wiarton%  lifi^-time,  the  same  should  be  praised  and 

piid  aooordingly,  and  that,  after  fVharton's  death,  the 

Trofllees  should  have  power  to  apply,  out  of  the  Rents 

of  die  Estates,  or  out  of  the  Interest  o£  the  Funds 

dniged  with  the  Portions,  such  Sums  as  should  be 

necessary  for  the  maintenance  and  education  of  the 

Qnldren  until  the  Portions  should  become  payable, 

not  exceeding  the  Interest  of  their  Portions  at  Four  per 

•Cent,  per  Annum ;  and  that,  in  case  any  younger  Son 

dkoold  die  under  21  or  become  an  eldest  or  only  Son, 

before  his  Portion  became  payable,  or  any  Daughter 

Aoold  die  under  21  and  unmarried,  then  that  such 

Quid's  portion,  as  well  original  as  accrued,  should 

iccrue  to  the  survivors,  and  be  vested  and  paid  at  the 

nme  times  as  the  original  Portions;  and,  if  there 

Aould  be  but  one  such  surviving  or  other  younger 

Quid,  then  such  only  younger  Child,  if  a  Son,  should 

^  entitled  to  the  whole  of  the  Portion  or  Portions  of 

^  Children  so  dying,  or  such  younger  Son  becoming 

^dest  or  only  Son,  as  the  case  should  happen. 

Daughter,  then  only  to  so  much  thereof  as, 

Y  2 
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1833.       together  with  her  original  Portion,  would  make  u\ 
'      "  20,000/.   And  Wharton  covenanted  that  in  case  h< 

WiiARTOv  gtouid  die  before  the  Jointure  and  Portions  wen 
LordDuruam  ^^^'^^^  ^®  Estates  of  which  he  should,  at  hi 
death,  be  seised  in  Fee,  should  stand  charged  there 
with  until  the  same  should  be  effectually  secured  tr 
his  Heirs.  And  J.  Lamhton  covenanted  that,  if  Yfhar 
ton  should,  in  the  life-time  of  Miss  Lambton^  perfec 
the  Securities  for  the  Annuities  of  600/.  and  1,200  £ 
or  if  Miss  Lamhton  should  die  in  Wharton*^  life-time 
he,  John  Lambton,  would  pay  the  16,000/.  to  Wharton 
as  and  for  the  Marriage  Portion  of  his  Daughter,  imme 
diately  on  the  perfecting  of  the  Securities  or  the  deatl 
of  Miss  Lambton,  which  should  first  happen,  and  thai 
he  would  pay,  to  Wharton,  Interest  at  42.  10«.  pei 
Cent,  until  the  Principal  should  become  payable  upoi 
either  of  the  events  aforesaid,  but  if  Wharton  should 
die  before  perfecting  the  Security  for  the  1,200  /•  pei 
annum,  leaving  Miss  Lambton  surviving,  that  then  the 
15,000/.  should  not  be  paid  until  her  death,  and  the 
Interest  thereof,  from  Wharton's  death,  should  be  paid 
to  her  towards  the  discharge  of  the  1,200  /.  per  annom. 
Provided  that  if  the  Heirs,  Executors,  Administraton 
or  Assigns  of  J.  Wharton  should,  after  his  death, 
make  a  sufficient  security  for  the  Jointure  and  Portion^ 
then  the  15,000/.  should,  with  Miss  Lambton*^  consent 
in  writing,  be  paid  to  Wharton'%  Executors  or  Assigns. 
And  it  was  thereby  agreed  and  declared  by  all  the 
Parties  thereto,  and  especially  by  John  lambton,  Joh 
Wharton  and  Miss  Lambton,  that  the  said  Portion  or 
Sum  of  15,000/.,  was  in  full  satisfaction  and  discharge 
of  all  and  every  the  sums  and  sum  of  Money  which  Vl^ 
Lambton  was,  or  could  claim  to  be  entitled  to  by  virwe 
of  any  Gift,  Bequest  or  Devise  in  or  under  tie  Will  of 
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ber  Unde,  William  Lambton,  and  that  the  Jointure  wasr  1833. 
ID  lieu  of  Dower. 

Wharton 

The  marriage  was  solemnized  on  the  14th  of  October  LordDurham. 
1790;  and,  on  that  day,  Mrs.  Wharton  attained  21. 
Mn.  Margaret  Wharton  and  Mrs.  Ann  JFarqtiharson 
having  died,  Mr.  Wharton,  on  the  21st  of  August  1793^ 
made  a  Settlement  in  strict  conformity  to  the  Articles, 
and  containing  the  same  declaration  as  to  the  satisfac- 
tion of  Mrs.  Wharton's  claims  under  her  Uncle's  Will, 
and  a  Covenant,  by  Wharton,  with  John  Lambton,  that 
he,  Wharton,  would,  at  any  time  thereafter,,  do  any  act 
that  might  be  necessary  for  releasing  all  and  every  the 
Bums  and  sum  of  Money  which  he  or  his  Wife  were 
entided  to  by  virtue  of  any  Devise  or  Bequest  in  or 
QDder  the  Will  of  William  Lambton :  and,  on  the  exe- 
cution of  the  Settlement,  J.  Lambton  paid  the  16,000  L 
to  Mr.  Wharton. 

John  Lambton  died  in  1794,  whereupon  his  Son, 
VUBam  Henry,  entered  into  the  possession  of  his  Real 
Estates  under  his  Will.  William  Henry  Lambton  died 
in  November  1797,  leaving  the  Defendant,  JoAn  George, 
(who  was  afterwards  created  Earl  of  Durham)  his  only 
Sod,  who  thereupon  became  Tenant  in  Tail  Male  of  the 
Eatates  devised  by  the  WiU  of  John  Lambton. 

Mr.  and  Mrs.  Wharton  had  Issue  two  Daughteis 
ody,  Susan  and  Margaret.    Susan  attained.21  in  1813,, 
^  died  intestate  and  unmarried  in  1820 ;  and  her 
Father  took  out  Administration  to  her.  Margaret 
attained  21,  in, 1815,  and,  in  the  same  year,  married 
'^^wi  B»  Lennard,  Esq.    She  died  in  1818,  without 
and  her  Husband  took  out  Administration  to 
Y  3 
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1832.       her.   Lord  Durham  having  barred  the  Entail  created  by 
'    the  Will  of  J.  Lamhtony  agreed,  in  1826,  to  sell  part  of  the 
Wharton     Estates  to  Lord  Eldon.    The  Conveyancer  who  advised 
LordDu  "^^^^^  EldoTty  required  either  a  Release 

'  or  an  Indemnity  to  be  given  in  respect  of  the  Legacy  be- 
queathed in  Trust  for  Mrs.  Wharton  and  her  Children, 
by  her  Father's  Will.  This  led  to  a  communicaticm 
with  Mr.  and  Mrs.  Wharton,  whereby  they,  at  the 
latter  end  of  1820,  first  gained  a  knowliedge  of  ibt 
Bequest,  and,  on  the  22d  of  July  1829,  they  filed  the 
Bill  in  this  Cause,  against  Lord  Durham,  Mr.  Lennardj 
and  the  Personal  Representatives  of  Lambton  airf 
W.  H.  Lambton  and  of  the  surviving  Trustee  of  the 
L^acy,  charging  that  the  Plaintiff  (and  which  was 
supported  by  Evidence)  was  her  Father's  favourite 
Child :  that  the  15,000 1,  which  was  paid,  by  J.  LomA- 
ton,  to  Mr.  Wharton,  in  pursuance  of  the  Articles,  waft 
not  intended  to  be  a  satisfaction  of  the  Legacy :  thai 
the  15,000/.  was  paid  to  Mr.  Wharton,  for  his  own^ 
use,  and  that  neither  Mrs.  Wharton  nor  her  Issue  de- 
rived any  benefit  therefrom :  and  praying  that  the  Tnwt*. 
of  J.  Lambton's  Will,  especially  such  as  concerned  the 
raising  and  investing  of  the  10,000/.  and  Interest,  migW 
be  carried  into  effect. 


The  Defendant,  Lord  Durham,  by  his  Answer,  ad- 
mitted that  the  Legacy  had  not  been  paid,  and  that  he 
had  received  Assets,  from  his  Father's  Personal  Estate^ 
suflScient  to  pay  the  Legacy :  but  he  insisted  that  4c 
Plaintiffs  had  been  guilty  of  great  laches  in  not  apply- 
ing to  W.  H.  Lambton  or  his  Executors,  for  pay- 
ment of  the  Legacy  out  of  J.  Lambton's  Person^ 
Estate ;  and  that  it  clearly  appeared,  by  the  Articles, 
that  it  was  the  intention  of  the  Parties  thereto,  that 
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lOyOOO/.,  part  of  the  IS^OOOZ.  giye^  as  the  IV^arriage  1833. 
Portion  of  Mrs.  fVharton,  should  be  ft  satisfaction  of    '      ^  ' 
the  Legacy.  Wharton 


Sir  Edward  Sugden,  Mr.  Knight  and  Mr.  W.  Pole, 
for  the  Plaintiffs: 

h  order  to  raise  a  question  of  Satisfaction,  both  the 
funds  must  go  to  the  same  Parties.  A  Legacy  to  a 
Parent  may,  indteed,  be  satisfied  by  a  Settlement  on 
the  mairioge  of  the  ^arent^  extending  to  the  Issue : 
bat  this  is  the  converse  of  tha^  Case.  The  )6,0002. 
was  not  settled,  but  was  paid  to  Mr.  fVharton.  Al- 
though the  Articles  provided  that  the  15,000  /.  should 
be  a  security  for  the  Pin-money  and  Jointure  until 
Whartpn  perfectjed  the  Settlement^  ijt  was,  in  no  case, 
to  be  a  ^cmity  £>r  the  Portions,  which  were  to  be  raised 
Oft  of  other  Funds.  There  is  no  Case  in  which  a 
Sum  paid  to  a  Parent,  has  been  held  to  be  a  satisfajction 
of  limitatioivs  to  his  Issue. 

The  Pxovidions  made  for  Children,  by  the  Will  and  by 
the  Settlement,  differ,  in  many  respects,  from  each 
other.     By  the  Will,  the  power  of  appointing  tl^e 
Shares,  is  given  to  the  Wife  alone ;  by  .the  Settlement, 
it  is  givc^i  ,to  the  Husband  and  Wife ;  and,  therefore, 
the  mind  of  the  Husband  would  control  the  will  of 
the^ife.   By  the  Will,  the  10,000/.  is  settled  on  the 
Wlje  and  Children,  without  the  interposition  of  any 
interest  in  the  Husband,  so  that  the  Father's  existence 
would  have  no  effect  on  the  Children's  Poi:tions.  By 
the  Settlement,  the  payment  of  the  Portion  is  postponed 
%  after  the  Father's  death.   AH  the  Childr^  of  every 
DJaniage  which  Mrs.  Wharton  might  contract,  would  be 
«titted  to  shares  of  the  10,000/.;  but,  by  the  Settle- 
Y  4 
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Wharton 


183a.        ment,  Portions  are  provided  for  the  younger  Children 
only  of  the  marriage:  an  eldest  Son  takes  no  share; 
and,  if  there  had  been  an  only  Son,  nothing  would  hm 
LoRDDuaHAM  ^  raised.    Suppose  that  Wharton  had  died 

soon  after  the  marriage,  without  Issue,  leaving  his  Wiii 
surviving,  and  that  she  had  married  again  and  had  Issue 
then  there  would  have  been  no  conflict;  for  there 
would  have  been  nobody  to  claim  the  Portions  provided 
by  Wharton.  On  what  principle  is  it  that  the  eldesi 
Sen  of  Mr.  and  Mrs.  Wharton,  or  her  Issue  by,  a  sub- 
sequent marriage,  are  to  be  excluded  from  participating 
in  the  Legacy,  by  a  provision  made  for  other  persons, 
from  which  they  derive  no  benefit. 

At  the  date  of  the  Settlement,  large  arrears  of  Inte- 
rest were  due  on  the  Legacy  of  6,000/.  given,  to  Mrs. 
Wharton,  by  her  Uncle*s  Will.  John  Lambton,  by  his 
Will,  expressly  declares  that  the  Sums  which  he  had 
given  in  Trust  for  his  Son  and  Daughters,  were  to  be  in 
addition  to  the  Legacies  given  to  them  by  his  Brother's 
Will.  By  the  Settlement  it  was  expressly  agreed,  be- 
tween the  Parties,  that  the  15,000/.  should  be  in  satis- 
faction of  all  Sums  which  Mrs.  Wharton  was,  or  migbt 
claim  to  be  entitled  to  under  her  Uncle's  Will :  so  that, 
by  paying  the  15,000/.,  John  Lambfon  discharged 
himself  from  the  liability  to  pay  the  5,000  /.  and  the 
arrears  of  Interest.  A  bargain  made  with  a  Child  for 
one  purpose,  cannot  be  used  for  another  purpose ;  what 
is  given  expressly  in  discharge  of  one  claim,  cannot  be 
extended  to  discharge  another  claim. 

The  eldest  Son  takes  nothing  but  land  under  the 
Settlement:  and  Real  Estate  cannot  be  a  satisfaction 
of  a  Legacy  of  Personalty.    There  is  no  such  doctrine 


CASES  IN  CHANCERY. 


307 


as  partial  satisfaction ;  consequently,  as  the  eldest  Son's  1 832. 
claim  is  not  satisfied,  the  claims  of  the  younscer  Children 

WUART 

must  remain  unaffected.    Baugh  v.  Read  (a\  AUeyn  v.  ^ 
AUeyn  (6),  Bell  v.  Coleman  (c),  Mathews  v.  Mathews  (d),  Loi^^Du 
SMme  y.  Roome  (e),  Burgess  v.  Mawhey  (/),  Drew  v. 
Bidgood  {g). 

It  is  proved  that  Mrs.  Wharton  was  her  Father's 
&TOurite  Child :  that  is  the  reason  why  he  made  a  larger 
provision  for  her,  than  he  did  for  his  other  Daughter. 
The  delay  in  prosecuting  the  claim,  is  satisfactorily 
accounted  for;  as  the  Plaintiffs  knew  nothing  of  the 
Legacy  until  1826.  Time  is  not  insisted  on  as  a  bar; 
and  Lord  Durham^  by  his  Answer,  admits  that  neither 
Principal  nor  Interest  has  ever  been  paid.  He  rests  his 
defisnceonthe  ground  of  satisfaction  only,  insisting  that 
the  Legacy  never  was  payable.  Mrs.  Wharton  is  a 
ottrried  Woman ;  and  therefore,  time  could  not  run 
against  her,  and  the  interests  of  the  Children  are  not 
yet  come  into  possession.  Parker  v.  Ash  (A),  Lee  y. 
Awn  (i),  Drewe  v.  Bidgood  (A,)  Hanhury  v.  Han- 
hry  (I),  Pickering  v.  Lord  Stamford  (m),  Chalmers  v. 
Bradley  (n).  The  Plaintiffs  are  entitled  to  Interest  on 
the  10,000  from  the  death  of  John  Lambton.  Stack-- 
iovie  y.  Bamston  (0),  Monypenny  y.  Bristow  (p). 


(a)  3Bro.  CO.  191,  ani 

1  Ves.  jun.  1257. 
(6)  aVe8.jmi.  37. 
(c)  5  Madd.  22. 
(h  a  Vcz.  635. 
(«)3Atk.  181. 
if)  10  Ves.  319- 
(^)2SuQ.&  Stu.  434*  . 


(A)  1  Vem.  256. 

(1)4  Ves.  362. 

{k)  2  Sim.  &  Stu.  424. 

(/)  3  Bro.  C.  C.  352. 

(m)  2  Ves.  jun.  272  and  581. 

(n)  1  J.  &  W.51. 

(o)  10  Ves.  467. 

(p)  2  Russ»&  Myl.  117. 
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1831.  Mr.  Bolfe^  for  the  Defendant  Lennard : 

««T„  _  Mr.  J.  Lambton  did  not  stand  in  Loco  Parentis  to  < 

Wharton 

Party  for  whom  I  appear.  The  question  of  satisfiict 
LordDurbam.  never  can  arise  except  between  Persons  who  stand 
each  other  in  the  relatire  situations  of  Pamt  and  Cli 
Why  is  not  my  Client  to  remain  in  the  situation  c 
Legatee  under  the  Will  of  J.  Lambton  ?  Is  he  to  be 
prived  of  the  benefit  to  which  he  is  entitled  in  n 
of  his  Wife,  because  something  has  been  given 
another  Person.  If  Mrs.  Lennard  had  been  a  Daugl 
of  Mrs.  Wharton  by  a  second  marriage,  ^  would  h 
taken  nothing  under  the  Settlement. 

The  SoUcUor-Gexural,  Mr.  P^s  and  Mr.  ,i 
pienson,  for  the  ^efepd^t  Lord  ZWAom: 

There  is  no  fouod^tioa  for  saying  that  Mjcs.  Wi 
ion  was  bar  Fa42iar's  IS^^ourite  Qh^.  The  Witn 
who  Ms  been  exfwo^ixed  to  prove  -that  allegatioiiy  |b 
that  he  never  h^ard  J.  Lambton  express  any  paiticii 
afiection  for  any  01^  of  his  Children  in  preferencs 
the  others,  and  that  h^  does  not  recollect  any  pi^rtici 
€irciunBtanc.e  rela(;ii^  io  the  miUter  in  questippv  ' 
merely  that  the  general  iinpression  of  his  mind  v 
that  she  was  her  Father's  feyourit^  Child.  9y 
Will,  the  two  Daughters  are  equally  provided  for.  Ji 
Lambton  was  aware  that  the  Real  Estate  of  which 
was  seised  in  Fee,  was  Uable  to  the  payment  of  the  f 
sums  of  5,000  f.,  to  which  his  Daughters  were.entit 
under  his  Brother's  Will.  He  intended  that  each 
them  should  have  a  Portion  to  the  amount  of  ,15,00( 
and  no  more,  and  that  those  Portions  should  be  nu 
up  of  the  sums  of  5,000/.,  and  of  the  Legacies 
10,000  L  which  he  gave  to  them ;  and  he  disposes  of 
the  remainder  of  his  Property,  to  other  Persons. 
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both  Willfl,  the  Legacies  to  the  Daughters  are  called 
"Portions/*  Throughout  the  Articles,  the  15,000/.  is 
ipoken  of  as  "  the  Marriage  Portion"  of  Mrs.  Wharton. 
Can  she  then  be  entitled  to  a  double  Portion?  She  i^rd Durham. 
came  of  age  on  the  day  of  her  marriage,  and  was 
therefore  capable  of  binding  herself  by  Ccmtract,  and 
«he  did  contract  to  take  the  16,000/.,  as  her  Marriage 
Portion,  and  purchased,  with  it,  the  provisions  made 
for  herself  and  her  Issue  by  the  Settlement,  and,  con- 
sequently, it  is  a  satisfaction  of  the  Portion  under  her 
Bather's  WUl. 


In  cases  of  this  nature^  the  only  question  is  whether 
both  Sams  are  intended  for  the  same  purpose :  if,  as  is 
dearly  the  case  here,  they  are  both  dealt  with  so  as  to 
he  applicable  to  the  purposes  of  a  Marriage  Portion, 
ften  it  is  a  case  of  satisfaction.  It  is  not  necessary 
flmt  both  the  Sums  should  be  of  the  same  amount,  ^r, 
if  one  is  given  absolutely,  that  the  other  should  be 
80  given :  and  it  makes  no  difference,  that  there  is  a 
^ght  variation  as  to  the  mode  in  which  the  lesue  are 
to  enjoy  the  benefits  provided  for  them. 

It  appears,  from  the  declaration  in  the  Will  ^f 
Lambton^  that  he  was  acquainted  with  the  doctrine 
t»f  satisfiictibn ;  and  therefore  he  did  not  insider  it 
nebessary  to  revoke  the  Legacy  of  10,000/.  which  he  had 
^«en  to  Mrs.  Whatton,  or  to  extend  the  declaration 
ii  the  Settlement  so  as  to  include,  in  terms,  that  Le- 
gacy. He  knew  that  the  rule  of  Law  would  do  that 
for  him ;  and,  therefore,  he  was  silent.    But  the  6,000  L 
pien  by  his  Brother's  Will,  would  not  have  been 
«&6ed  by  the  Gifl  on  the  marriage,  and  therefore  an 
cxpess  declaration  was  introduced  as  to  that  Sum. 
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1833.  No  Interest  was  payable  on  the  L^acies  of  5,0002. 

unless  John  Lambtan  required  it,  and  no  such  lequi 
sition  is  shown  to  have  been  made.    Can  it  be  saii 
LordDurham.  intend  to  give  his  Daughter  anything 

but  merely  to  buy  up  her  claim  to  the  5y000-/.  It  i 
plain,  from  the  Articles,  that  6>000/.,  part  'of  th 
15,000/.,  was  intended  to  be  in  satisfaction  of  the  Le 
gacy  of  5,000/.,  and  that  the  remainder  was  a  Gift. 

Mrs.  Wharton  came  of  age  on  the  day  of  her  mai 
riage :  that  is  an  answer  to  the  argument  founded  0 
her  disability  to  sue.  Whether  she  did  or  did  nc 
know  of  the  Provision  made  for  her  by  her  Father' 
Will,  cannot  be  proved ;  but  the  strong  presumption  ii 
Law  is  that  she  did  know  of  it;  and  it  appears  tha 
Mr.  R.  J.  Lambton,  with  whom  the  Plaintiff  covenants 
in  the  Articles,  and  who  is  a  Trustee  of  the  Settlemenl 
was  present  when  the  Will  was  read  over  after  du 
Testator's  death. 


Monck  V.  Lord  Monch  {q)y  Ex  parte  Dwboti  (r) 
Trimmer  v.  Bayne  (s),  Ward  v.  Lant  {t),  Hartopp  ? 
Hartopp  (u),  Clarhe  v.  Burgoine  (a?),  Freemantk  v 
Banhes  (y). 

[The  Vice-Chancellar : — No  Case  has  been  cited,  m 
which  a  Legacy  settled,  by  a  Will,  on  a  Child  and  its 
Issue,  has  been  held  to  be  satisfied  by  a  Sum  paid  to 
that  Child.  Here  there  is  a  difference  as  to  the  PmM 


(g)  1  Ball  &  Beat.  398.  (u)  17  Ves.  184. 

(r)  18  Ves.  140.  (x)  1  Dick.  353. 

(*)  7  Ves.  508.  (j)  5  Ves.  79. 
CO  Jt'rcc.  Cl.a.  182. 
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wko  are  to  receive  the  payment.    It  is  not  like  the  Case  1832. 
where  there  is  a  difference  as  to  the  time  of  payment  * 
only.  Suppose  John  Lambton  had  given  5,000/.  to  his  Wharton 
Daughter,  and  1,000  /.  to  each  of  her  Children,  would 
the  15,000/,  have  been  an  ademption  of  the  Children's 
Legacies.   A  Settlement  of  a  Sum  of  Money  on  some  of 
the  Children  of  a  Child,  cannot  be  said  to  be  the  same 
18  a  Settlement  on  aU  the  Children  of  that  Child.] 

Mr.  Barber  for  Sir  Charles  Loraine^  the  Represcn- 
titiye  of  the  surviving  Trustee  of  J.  Lambton's  Will. 

Mr.  L.  Loumdes  for  the  Defendant,  R.  J,  Lambton, 
thesarviving  Executor  of  W.  H.  Lambton. 

Sir  JE.  Suffden,  in  reply : 

If  Mr.  and  Mrs.  Wharton  had  known  of  the  Legacy, 
there  could  be  no  motive  for  their  not  claiming  it. 
lliODgh  R.  J.  Lambton  was  pi*esent  at  the  reading  of 
the  Will,  he  v^as  not  a  Trustee  or  Executor  under  it: 
he  had  not  to  pay  the  Legacies. 

The  argument  for  the  Defendant,  Lord  Durham,  is 
founded  on  mistake.  Mrs.  Wharton,  at  the  date  of 
Settlement,  was  not  entitled  to  the  Portion  under  her 
Father's  Will.  The  doctrine  of  satisfaction  is  not 
(mnded  on  contract  between  the  Parent  and  Child, 
tot  on  the  intention  of  the  Parent  to  give  one  subject 
ia  lieu  of  another.  Mrs.  Wharton  could  not  enter  into 
ttiy  contract  respecting  the  Legacy,  over  which  she  had 

IK)  power,  and  which  her  Father  might  have  revoked. 

However,  he  never  did  revoke  the  Legacy,  though  he 

lived  several  years  after  the  marriage.   The  16,000/. 

^psdd  on  a  contract;  and  the  consideration  for  that 
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1833.        payment  was  the  release  of  the  5,000  2.,  and  the 
'  Provisions  made,  by  the  Settlement,  for  Mrs.  WharUm 

Wharton  ^j^^  Children  of  the  marriage, 

v. 

LobdDubham. 

The  question  of  Satisfaction  never  arises,  except 
between  Parent  and  Child,  or  a  Person  who  stands 
in  Loco  Parentis.  J,  Lambton  never  stood  m  Loco 
Parentis  to  his  Daughter's  Children. 

If  Mr.  Wharton  had  died  without  Issue,  and  Mrs. 
Wliarton  had  married  again,  and  the  Children  of  the 
second  marriage  had  filed  a  Bill  to  have  the  10,000  21 
raised,  could  it  be  said  that  they  had  received  satisfiic- 
tion  for  their  Shares  of  that  Sum.  We  must  considn* 
this  Case,  not  as  the  events  have  happened,  but  as 
they  might  have  happened. 

The  Vice-Chancellor  : 
I  shall  postpone  my  Judgment  on  this  Case,  as  I 
wish  to  ascertain  whether  any  Case  is  to  be  found  in 
which  a  Father  having,  by  Will,  settled  aSumof  Monef 
on  a  Daughter  and  her  Children,  afterwards,  on  her 
marriage,  makes  a  payment,  either  to  her  or  her  Hua* 
band,  and  such  Payment  has  been  held  to  be  a  satis^ 
faction  of  the  Interests  of  the  Children.  No  such  Case 
has  been  cited ;  and,  if  any  such  exists,  I  do  not  think, 
that  it  is  conclusive  of  this,  because  there  are  other 
important  circumstances  in  this  Case. 


26th  Nov.  The  Vice-Chancellor  : 

The  Bill  in  this  Case  is  filed  for  the  purpose  of  ob^ 
tainiug  the  payment  of  a  Legacy  of  10,0002.,  wbicb 
was  given  by  the  Will  of  Mr.  John  Lawi^oji.— [His 
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Hmr  stated  the  material  contents  of  the  Will,  the  1832 
Marriage  Articles  and  the  Settlement,  and  then  pro-  ' 
ceeded  thus  O^hortly  fefter  this  Settlement  was  ex-  Wharihin 
ecutedi  John  Lambton  died.   There  wab  Issue  of  the 
marriage,  two  Daughters,  both  of  whom  attained  21, 
tad  afterwards  died.    The  elder  Daughter  died  un^ 
mairied^  the  younger  married  the  Defendant,  Mr. 
Letmard.   John  Lambtan  devised  his  Residuary  Real 
tad  Personal  Estate,  so  that  it  has  now  passed  to  Lord 
jDurham^  who  admits  assets  for  the  purpose  of  answer- 
it^  any  claim  that  may  in  Law  exist  by  virtue  of  this 
^ill :  and  the  sole  question  is  whether,  by  Law,  the 
l«egacy  is  now  payable.   The  length  of  time  that  has 
elapsed  does  not  affect  the  question ;  because  it  is  not 
tittempted  to  be  said  tiliat  there  is  any  presumption  of 
payment ;  but  it  was  argued  that  the  payment  ought 
to  be  made. 


"Hie  Rule  of  this  Court,  is  that,  where  a  Parenit  gives 
^  Legacy  to  a  Child,  and  afterwards,  upon  the  marriage 
of  the  Child,  advances  a  Sum  of  Money,  that  advance 
UttU  primA  fade  be  taken  as  an  ademption  of  the 
liegaey,  because  it  is  a  presumption  of  Law  that  the 
ftther  does  not  mean  to  give  a  double  Portion.  Cases 
lave  arisen  in  which  the  Legacy  has  been  given,  simply, 
to  the  Child,  by  the  Will,  and  afterwards,  upon  the 
marriage  of  that  Child,  a  Settlement  has  been  made, 
of  the  amount  of  the  Legacy  or  some  other  Sum  ad* 
meed  at  that  time  for  a  Portion,  not  wholly  for  the 
Voefit  of  the  Child,  but  for  the  benefit  of  the  Husband 
of  the  Daughter,  and  of  the  Children  of  the  marriage, 
ianrious  modes;  and,  with  reference  to  that  state  of 
^ncomstances.  Lord  Eldouy  in  the  Case  of  Trimmer  v. 
Aqfse,  (in  whidi  Case  there  had  been,  by  the  Will, 
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iB3g.        a  Gift  of  the  Legacy  simply,  and  then,  upon  the  mar 
riage,  there  was  a  Settlement  made,  of  the  Sam  whid 
^  was  then  advanced,  upon  the  Wife  for  life,  upoi 

LordDurham*  Husband  for  life,  and  then  upon  the  Childrai  o 
the  marriage,  so  as  to  make  it  materially  different  fron 
a  mere  Gift  to  the  Daughter  herself,)  after  statinj 
the  general  doctrine,  says :  It  differs  from  the  per 
formance  or  satis&ction  of  a  Covenant  in  this,  that  th« 
Court  overlooks  small  differences  in  the  circumstance 
of  that  which  is  proposed  to  be  given,  and  that  in  satii 
faction  of  which  it  is  contended  to  be  given.  Thi 
Court  does  not  inquire  whether  the  Portion  by  the  Will 
is  entirely  and  absolutely  to  the  Child,  or  what  is  afiec 
wards  advanced  in  this  form,  a  Settlement  upon  mai 
riage,  which  not  being  a  performance  of  a  Covenan 
or  satisfaction  of  a  Debt,  yet  is  a  presumed  satisfieustioi 
of  the  intended  Portion.'*  Therefore,  supposing  then 
had  been,  in  this  Case,  a  mere  GKft  of  a  L^acyto 
Miss  Lambton,  and  then  there  had  been,  on  the  occt- 
sion  of  her  marriage,  an  advance  of  16,0002.  as  a 
Portion,  which,  in  effect,  was  settled,  (because,  tke 
Husband  agreeing  to  make  a  settlement  of  his  own 
Estate  which  should  have  the  effect  of  securing  Portioos 
to  the  Children,  I  consider  as  the  same  thing,  in  sab- 
stance,  as  if  it  were  a  settlement  of  the  Sum  given  hj 
the  Father,)  the  circumstance  that  there  might  be 
Trusts  regarding  the  Portions  which  were  to  be  raised, 
distinct  from  the  Gift,  simply,  to  the  Daughter,  woaH 
not,  according  to  my  apprehension,  have  at  all  pie- 
vented  the  subsequent  advance  of  the  Portion  from 
being  an  ademption  of  the  Legacy.  But  it  has  struck 
me  that  there  is  a  considerable  difference  between  the 
Case  where  the  Legacy  is  given  to  the  Child  simpiyi 
and  where,  upon  the  marri^e  of  the  Child,  the  Portion 
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i«  settled,  and  the  Case  where  the  Legacy  is  not  given,    ^  ^^3^- 
simply,  to  the  Child  in  the  first  instance,  but  is  given 
to  the  Child,  with  remainders  over  to  her  Children, 
9Ddf  afterwards,  npon  the  marriage  of  the  Child,  the  LordDurham. 
Portion  is  advanced  and  settled  in  a  different  manner 
fiom  the  Will :  and  it  is  quite  obvious,  (if  I  had  to 
decide  this  Case  upon  that  ground  alone,)  that  Persons 
might  have  become  entitled  to  the  Legacy  under  the 
H^ill,  who  never  could  have  become  entitled  to  the 
Portions  under  the  Settlement :  because,  by  the  Set- 
tlement, none  could  take  as  Children  of  Miss  LanAtan, 
except  those  who  were  her  Children  by  Mr.  Wharton ; 
iwfaereas,  under  the  Will,  those  might  take  as  her 
CSiildren,  who  were  her  Children  by  any  Husband 
whom  she  might  thereafter  happen  to  marry.    I  do 
Bot  observe,  however,  as  far  as  I  have  been  able  to  look 
into  the  Cases,  that  that  point  has  ever  been,  judicially, 
hiought  before  the  Court.    It  certainly  appears  to  me 
to  be  a  point  of  some  weight.   But,  inasmuch  as  what- 
tier  is  a  presumption  of  Law,  may  be  rebutted  by 
Bitter  of  fact,  it  is  observable,  in  the  Case  of  Trimmer 
V.  Bagne^  where  the  question  arose  whether  that  pre- 
nmption  of  Law  should  be  rebutted  by  certain  Evi- 
4eoce  that  was  offered.  Lord  Eldon  says :    Upon  the 
tieaty  of  marriage,  she  had  an  inchoate  Title  to  the 
Porti(m  or  Fortune  to  be  paid  upon  her  marriage,  under 
the  Will.    It  cannot  be  disputed  that,  if  there  was 
nothing  more  than  the  Will  and  the  Settlement,  the 
litter  would  be  an  ademption.   The  execution  of  it  is 
^  fact  to  be  looked  at  as  a  fact  of  Evidence.  ThcSet- 
'   ^Icnent  itself  is  very  material  Evidence  of  the  intention 
"I  *fte  Parties,  and  of  the  Testator  as  one  Party ;  for  it 
iswiitten  Evidence,  and  also  it  is  final  Evidence  of  his 
•I  itttoitioii/*   Now,  if  the  Settlement  itself  is  to  be  taken 
I     VoL.V.  z 
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1832.        as  the  best  Evidence  of  what  the  Party  means,  then 
how  are  we  to  deal  with  a  Case  in  which  the  Parties 
have  expressly  declared  upon  what  terms  the  Portion  is 
LordDurham  considered  as  advanced.   The  Articles  make  it 

plain  that  the  Sum  of  15,000/.,  whenever  it  became 
payable,  was  to  be  taken  in  satisfaction  of  whatever 
Sums  Miss  Lambton  might  become  entitled  to  under 
the  Will  of  her  Uncle ;  and  it  is  a  fact,  admitted  in 
the  Answer  of  Lord  Durham,  that  the  Sum  of  5,000 
which  was  given  to  her  by  her  Uncle,  was  a  Sum 
which  carried  Interest ;  and,  when  the  Parties  have  ei- 
pressly  declared  that  the  Sum  which  ^ras  paid  down  by 
the  Father,  though  it  was  called  a  Portion,  should  be 
in  satisfaction  of  the  Sum  to  which,  independent  of 
the  Father,  Miss  Lambton  was  entitled,  it  appears  to 
me  that,  applying  the  Rule  of  Lord  Eldon,  you  haTe 
got  the  best  Evidence  of  the  intention,  and  the  final 
intention  of  the  Parties  declared  upon  the  Settlement 
And  the  point  appears  to  me  to  have  been  put  beyond 
all  doubt,  by  the  decision  of  Lord  Thwrlow  in  Baitjl 
V.  Read.  It  seems,  from  the  Report  of  that  Case,  in 
1  Vesey,  jun.,  that,  in  the  argument  of  Counsel,  the 
point  was  distinctly  brought  before  the  Court ;  becaufle 
the  argument  is :  (z)  "  In  no  Case  has  the  Court  said 
a  Sum  of  Money  given  by  a  Will  in  satisfaction  of 
one  Sum,  shall  be  adeemed  by  a  Sum  of  Money  agreed 
to  be  advanced  upon  contract  to  purchase  another  Sum. 
The  Court  cannot  go  upon  such  loose  principles.  If 
the  Party  states  his  intention,  the  Court  will  act  upon 
what  he  states.  They  cannot  say  this  is  a  satisfaction : 
for  that  purpose  they  must  say  that,  though  he  gave 
this  Legacy  in  lieu  of  the  Interest  in  the  6,000/.,  and 


(2)  See  1  Ves.  jun.  2G4. 
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thoughy  if  he  had  died  immediately,  he  should  have  1832. 

taken  that  Legacy  and  also  the  Legacy  under  Martin's  '  ' 

Will,  yet  that  his  kindness  for  her  grew  less  at  the  time  Whartom 

of  her  marriage,  without  any  reason  for  it,  and,  therefore,  lordDurham 
she  most  lose  that  Sum." 

In  the  Case  of  Baugh  y.  Recid^  it  appears  that  the 
Cb'Idren  of  the  Father  were  entitled  to  the  Sum ;  and 
tlie  Father  having  made  a  Settlement,  and  given  the 
Legacy  by  his  Will,  the  Daughter  afterwards  married ; 
and  there  was  a  stipulation  that  she  and  her  Husband 
shoold  transfer  her  Share  to  her  Father,  when  she 
became  entitled  to  it,  but,  if  she  should  die  before  23, 
10  as  not  to  become  entitled  to  it,  her  Husband  should 
not  refund  any  part  of  the  Portion  :  and  the  Bill  was 
iled,  by  the  Husband  and  Wife,  against  the  Executor, 
duming  the  L^acy  under  the  Father's  Will :  and 
ftcre  were  three  questions,  first,  whether  the  Portion 
glfa  with  Mrs.  Batyh,  was  to  be  considered  as  a 
tttisfiictkin,  or  an  ademption  of  the  Legacy  pro  tanto ; 
leeoodly,  whether  these  Legacies  were  specific  or  not ; 
tad,  thirdly,  whether  Mrs.  Jones's  share  ought  not  to 
be  considered  as  actually  transferred  to  the  Testator : 
lad  Lord  Thurlow,  in  giving  Judgment,  said :  "  It  is 
impossible  to  say  this  is  either  a  satisfaction  or  an 
ilemption.  It  is  not  express  enough.  I  think  the 
Rther  intended  to  give  this  right  to  a  Sum  expected 
to  accumulate  before  his  death,  by  the  addition  of  all 
fiioee  Sums  at  least,  if  not  of  others." 

Here  then  I  consider  that  there  is  a  clear  declaration 
rfiemtention  of  the  Parties  that  the  15,000  Z.  should 
i  bein  satisfiEurtion  of  Sums,  the  amount  of  which,  it  is  to 
be  observed,  was  not  ascertained :  and  I  make  that  re- 
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1832.        mark  because  the  Father  had,  by  his  Will,  express 
'      *  that  the  10,000  /.  should  be  in  addition  to  what  tl 

Wharton  ^.^jj  gj^^^j^  ^  entitled  to  under  her  Uncle's  WilL 
LordDurham  ^^^^^  ^®  *  strange  thing  to  say  that  the  16,000/.  whic 
was  paid,  should  be  in  satisfaction  of  the  Legacy,  ai 
also  of  the  Sum  given  under  the  Uncle's  Will,  when 
does  not  appear  what,  at  the  time  the  Portion  wi 
advanced,  was  the  Sum  due  under  the  Uncle's  WQ 
Therefore,  it  would  be  impossible  to  say  that  any  Po 
tion  of  the  15,000  2.  could  be  applied  in  satisfaction  i 
what  was  due  under  the  Uncle's  Will,  and  the  Residi 
only  go  in  satisfaction  of  the  Legacy :  and,  as  the  Vm 
ties  have  expressed  the  purpose  for  which  the  16,000 
should  be  taken,  that  is,  I  think,  conclusive  of  the  Cm 
The  consequence  is  that,  as  Assets  have  been  admitted 
there  must  be  a  Decree  to  take  an  Account  of  tli 
Amount  of  the  Legacy,  with  Interest  at  Four  per  Cen 
from  the  death  of  the  Testator:  and  also,  as  the  Defenc 
is  rested  solely  on  a  point  of  Law,  and  the  point  of  Lai 
has  failed,  (though  it  is  impossible  to  say  there  is  air 
imputation  on  any  Person  with  respect  to  the  non-pay 
ment  of  this  Legacy),  the  Costs  must  be  paid  by  Lon 
Durham.* 


*  Affirmed  by  the  Lord  Chancellor,  5th  August  1834. 
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FELLOWES  V.  TILL.  »839. 

a4th  November. 

The  Defendant  Till  being  entitled,  under  a  Will,  to  a      „  . 

Som  of  Stock  standing  in  the  names  of  the  Executors  Trustee. 

of  the  Testator,  assigned  it  to  the  Plaintiffs,  m  Trust  to  Stat,  ii  Geo.  4, 

kU  and  retain  a  Debt  which  he  owed  them.   After-  ^IJ^q^^' 

muds,  the  Executors,  at  his  request,  transferred  the   

Stock  into  his  name.   The  Plamtiffs  then  filed  their  ^J^^^^^'^j 

Billy  praying  an  Account  of  what  was  due  to  them,  against 

that  the  Amount  might  be  raised  by  sale  of  the  Stock,  whom  the  Bill 

and  paid  to  them,  and  that  TiU  might  be  ordered  to  ^^fJ^'Z 

tiansfer  the  Stock  to  the  Accountant-general,  m  Trust  be  a  Trust^  of 

in  the  Cause.    TiU  having  absconded,  the  Bill  was  ^J^P^.^*" 

,  t  ^  .      1  .       rm    -A         111  PlainUfls ;  but 

taken  pro  confesso  against  him.   The  Decree  declared  ii^^  Court  de- 

HB  to  be  a  Trustee  of  the  Stock,  and  directed  the  cHned  to  refer 

Aecoonts  prayed  by  the  Bill  to  be  taken,  the  Stock  to  [o^pj^ln^r^' 

he  transferred  to  the  Accountant-general,  and  the  Amount  Person  toTrans- 

of  what  should  be  found  due  to  the  Plaintiffs,  to  be  fer  the  Stock,  in 

the  place  of  the 

nised  by  sale  of  the  Stock,  and  paid  to  them.  Defendant,  ex- 

cept upon  a  Pe- 

At  the  hearing  of  the  Cause  it  was  discussed  whether  [J^^^  ?rGeo?4 
tlie  Court  could  refer  it,  to  the  Master^  to  appoint  a  and  1  Will.  4, 
Penon,  in  the  place  of  TiU,  to  transfer  the  Stock  to  the  ^*  ^• 
Accountant-general,  without  a  Petition  being  presented 
fcr  that  purpose,  under  11  Geo.  4,  and  1  Will.  4,  c.  00. 

The  Vice- Chancellor  decided  that  a  Petition  was 
necessary. 

Mr.  Sharpe  appeared  for  the  Plaintiffs. 

Mr.  Crompion,  for  the  Defendants,  except  Till. 

z  3 
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IN  THE  MATTER  OF  MARY  STANLE 

1834-  DECEASED. 
9th  August. 

„  By  an  Order  of  the  21st  of  March  1834,  made  on 
Trustet, 

Mortgagre.  tition  presented  by  R.  C.  Lowndes  under  11  Geo. 

Siat.  11  Geo.  4,  1  Will.  4,  c.  60,  it  was  referred  to  the  Master, 

^^kap^6o  q^ire  and  state  whether  Mary  Stanley,  decease< 

  a  Trustee  or  Mortgagee,  within  that  Act,  of  th( 

A  Mort^ee  in  jj^jggg       (.^g  Petition  mentioned,  and  who  w 

Fee,  died  intes-  ,      1     tt  .  1 

tate  as  to  the  Heir-at-Law,  and,  if  her  Heir  was  not  known  01 

mortgaged  not  be  found,  then  to  approve  of  a  Person  to  conv 
havins  be-  Premises  in  the  place  of  Mary  Stanley,  to  the  Peti 
queatned  her 

^^r'Se  M?it-  Master's  Report  was  to  the  following  effed 

gage  Money  Indentures  of  the  14th  and  16th  of  August  1831 
1  emaining  un-     reciting  Indentures  of  the  8th  and  9th  of  the  same  I 

S^nt^ll'^etiti^^      ^^^^  *  Pi^^^     ^^"^     Toxteth  Park,  Lane 

under  11  Geo.  4,  was  conveyed  unto  and  to  the  use  of  JD.  Cowli 

and  1  WUl.  4,  ^j^j^  ^  Limitation  to  the  use  of  T.  O.  Buc 

c.  00,  praying 

that  some  Per-  Heirs,  during  Cowling's  life,  with  Remaii 

son  might  be  the  use  of  Cowling  in  Fee ;  Buchanan  (a),  at  Co 
2?eplaaf of^the  ^^^^^^^  conveyed  the  piece  of  Land  to  Mary  L 
Mortgagee's      in  Fee,  subject  to  Redemption  on  payment  to  1 

heir  (who  could  Cowling,  of  1,000  /.  and  Interest,  on  the  16th  of  Fc 
not  be  found,)  to    ,  1     /.  ,  ^   ,     ,     ,^  , 

conrey  the  Pre-  ^"^'^         ^  "  default  should  be  made  1 

raises  to  him.  Mary  Stanley  (b)  was  empowered  to  sell  the  Ls 
reS^^t?ic  securing  the  payment  of  the  1,00< 

any  Order.  ^.^^      observed  that  Buchanan  was  merely  a 

for  the  life  of  Coxding:  the  above  Report,  howei 
taken  correctly  from  the  Brief  of  the  Petition. 

{b)  The  power  did  not  extend  to  her  Heirs,  Sec,  noi 
Trust  for  Sale  in  the  following  Conveyance. 
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Interest;  and  it  was  declared  that  every  Receipt  which  1834. 
8ho\ild  be  given  by  her,  her  Heirs,  Executors,  Adminis- 
trators, and  Assigns,  for  the  Monies  to  arise  from  such  Stanley 
Sale  or  Sales,  should  be  a  good  Discharge  to  the  Pur- 
chaser or  Purchasers  of  the  Land.    By  Indentures  of 
the  13th  and  14th  of  November  1832,  certain  Houses 
in  Liverpool,  were  conveyed  by  T.  Cash,  unto  and  to  the 
Me  of  Mary  Stanley  in  Fee,  upon  Trust  that  she  should, 
at  any  time  thereafter,  of  her  own  proper  authority,  sell 
the  Houses,  for  raising  and  securing  to  her  the  re-pay- 
ment ef 1,000  /.  which  she  had  lent  to  Cash,  with  Interest 
at  Five  Pounds  per  Cent ;  and  it  was  declared  that  her 
Receipts  should  be  sufficient  Discharges  to  the  Purcha- 
aere.    Mary  Stanley  died  on  the  9th  of  September 
1833.    By  her  Will,  dated  the  24th  of  January  1829, 
after  giving  various  pecuniary  Legacies,  she  gave  the 
Residue  of  her  Personal  Estate,  to  the  Petitioner,  his 
Executors  and  Administrators.   All  the  Testatrix's  Fu- 
neral and  Testamentary  Expenses,  Debts  and  Legacies 
had  been  paid  by  her  Executors,  but  both  the  Sums  of 
1,000/.  remained  unpaid.  The  Master  found  that  the 
Testatrix  was  a  Mortgagee  of  the  Premises  comprised 
in  the  Deeds,  within  the  11  Geo.  4  and  1  Will.  4,  c.  60, 
and  that  it  was  not  known  who  was  her  Heir-at-Law ; 
and  he  approved  of  John  Eden  of  Liverpool,  as  a  proper 
Person  to  convey  the  Premises,  in  the  place  of  the  Tes- 
tstrix's  Heir-at-Law. 


Upon  the  hearing  of  a  Petition,  presented  by  Lovmdes, 
praying  that  the  Report  might  be  confirmed,  and  that 
fiiea  might  be  ordered  to  convey  the  Premises  to  him 
or  as  he  should  direct,  in  the  place  of  the  Testatrix's 
Hrir-at-Law ; 

z4 
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1834.  Sir  Edward  l^ugden,  for  the  Petitioner^  expra 

doubt,  whether  the  Case  was  within  the     Geo. ' 
StIkkv.     1  Will.  4,  c.  60. 

The  Vtce-ChanceUor  said  that  by  contrasting  tl 
and  8th  sections  of  the  Act  with  each  other,  it  c 
appeared  that  the  Legislature  did  not  intend  th: 
Act  should  apply  to  Cases  like  the  present,  and  < 
qucntly  that  he  should  make  no  Order  upon  the 
tion  (c). 

(c)  See  In  re  Goddard,  1  Mylne  Sc  Keen,  25. 


1834:  ANONYMOUS. 
7ih  August. 

Stai.  11  Geo.  4,  UnDER  an  Order  made  upon  a  Petition  prea 

and  I  Wm.  4,     under  11  Geo.  4,  and  1  Will.  4,  c.  00,  the  Master 

Chap.  60.         found  that  the  Person  named  in  the  Petition, 
LunattcTrustee,  _       .  _  .  1  .    i_  * 

Jurisdiction,    Lunatic  Trustee  witnm  the  Act. 

cdlor^i^i^o^'     Upon  the  hearing  of  the  Petition  to  confirm 
Jurisdiction       Report,  and  for  the  consequential  directions, 
under  1 1  Geo.  4 
and  1  Will.  4, 

c.  60,  iu  Cases      The  Vtce-ChanceUor  said  that  he  had  conyersed 

of  Lunatic  The  Lord  CAanceUar,  and  that  they  were  both  of  op 
T^rustees  or 

Mortgagees  ^^^^  Jurisdiction  under  the  Act,  to  make 

beyond  direct-  Order  in  Cases  of  Lunatic  Trustees  or  Mortga 

Se'^jSr^  l>eyond  directing  the  reference  to  the  Master  ii 
in  the  first  instance, 
instance. 
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1B33: 

THE  ATTORNEY-GENERAL  v.  THE  MER-       «5th  June. 
CHANT  TAILORS'  COMPANY.  "777^ 

In  pursuance  of  the  leave  to  amend,  which  was 

gnuited  by  the  Lord  Chancellor,  on  the  Demurrer  being  eertain  Be- 

allowed  (a),  those  parts  of  the  Information  which  re-  quests  to  have 

latcd  to  Alderman  Heydan's  Charity,  were  struck  out,  J^^'^ndJm 

but  no  further  alteration  was  made,  except  that  the  upon  certain 

fonner  of  the  two  changes  mentioned  ante,  page  288,  Trust^and  that 
1.     J  rm       ,.  1^  I  other  Bequests 

was  altered  as  follows :    That  divers  other  bums  of       ^^en  made 

Money,  or  other  Funds  or  Property,  by  way  of  Bequests  to  them  upon 

or  otherwise,  have  been,  from  time  to  time,  given  to  and  jJ^^^^^JJJ^  ^ 

vested  in  the  said  Company  of  Merchant  Tailors  for  pleaded  a  Will, 

the  time  being,  and  now  are  or  ought  to  be  vested  contammg  a 
•    1^   T>  ^    .        .  ,    ,        ,  Bequest  to  the 

m  the  Defendants,  m  trust  to  lend  out  the  same,  to  or  DefendanU, 

upon  some  other  like  or  corresponding  Trust,  for  the  ^^^^  . 

benefit  and  advancement  in  trade  or  business  of  Free-  ^h?ch  anoth 

loen  of  the  said  Company."   The  Defendants  pleaded  Company  was 

to  the  amended  Information,  the  WUl  of  Alderman  inter^ted^  and 

that  that  Com- 

Bqdon,  and  that  The  Mercers*  Company  were  not        ytqa  not  a 

iMde  Parties  to  the  Information.  Party  to  the 

Suit. 

Plea  over-ruled. 

Vix,  Knight  and  Mr.  James  Russell,  in  support  of 
the  Plea. 

The  Relator  has  struck  out  those  passages  in  the 
<>ngmal  Information  in  which  Alderman  Heydon*s 
t^ty  was  expressly  mentioned,  but  he  has  introduced, 
^to  the  amended  Information,  the  following  charge : 

(a)  See  an^e^p.  288,  and  1  Myl.  &  Keen,  189. 
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1833. 

*  y  ' 

Attorney 
General 

V. 

Merchant 
Tailors' 
Company. 


"  That  divers  other  Sums  of  Money,  Sec,"  That  char 
is  substantially  the  same  .as  the  charge  in  the  origii 
Information  for  which  it  is  substituted,  and  indod 
the  Charity  mentioned  in  the  Plea,  as  effectually  as 
it  were  expressly  stated  in  the  Information.    The  otb 
charge,  as  to  the  Defendants  having  in  their  custoc 
Deeds,  &c.  relating  to  the  several  before -mentiom 
Sums  of  Money,  and  other  the  matters  and  things  afor 
said,  and  the  Interrogatory  founded  on  it,  rema 
unaltered.   The  Prayer  of  the  Information  is  that 
may  be  declared  that  the  Company  are  liable  to,  an 
chargeable  with  the  several  before-mentioned  Sums  < 
Money,  and  other  the  gifts  aforesaid  (if  any),  and  tin 
the  same  ought  to  be  applied  and  made  availaUe,  b] 
viray  of  Loan,  to  and  for  the  use  of  Freemen  of  th 
Company,  for  their  advancement  in  Trade  or  Business, 
according  to  the  charitable  intents  and  purposes  of  die 
several  Donors  thereof,  and  that  the  Defi^ndants  may 
be  ordered  to  account  for  the  same.    Hegdon^s  Chant} 
is  a  charity  of  a  Uke  or  corresponding  nature  with  those 
which  are  expressly  mentioned  in  the  InformatioD:  it 
is  a  Bequest  precisely  of  the  same  kind  and  for  tbe 
same  purposes.   To  hold  that  it  is  not  so,  would  ofO^ 
rule  the  decisions  of  your  Honor  and  The  Lord  CisMr 
ceUor,  upon  the  Demurrer.   Both  Judges  held  that  the 
Demurrer,  so  far  as  it  was  grounded  on  multifariousness! 
was  not  sustainable.   It  cannot  be  contended  that  so 
Information  relating  to  Charities  which  are  not  of  > 
like  or  corresponding  nature,  is  not  multifarious. 
consequence  of  over-ruling  the  Demurrer,  so  far  as  i 
was  grounded  on  multifariousness,  was  to  decide  tbs 
HeydorCs  Charity  was  of  the  like  or  correspondiP 
nature  with  the  other  Charities.   That  Charity  coia< 
within  the  words  of  the  Infonnation ;  and  it  pr»3 
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idief  as  to  the  Charities  expressly  mentioned  in  it,  and 
•U  others  of  the  Uke  nature :  but  no  relief  can  be  granted 
w  to  Heydon's  Charity,  unless  The  Mercers'  Company 
are  made  Parties  to  the  Suit. 

The  Attorney-General  (Sir  Wm.  Home),  Sir  E. 
Sugden  and  Mr.  O.  Anderdon,  in  support  of  the 
Information: 

The  Defendants   first  demurred,  because  Heydon's 
Charity  was  contained  in  the  Information,  and  now  they 
plead,  because  it  is  struck  out.  A  Defendant  cannot,  by 
plea,  compel  a  Plaintiff  to  introduce  into  his  Bill,  that 
which  he  is  not  forced  to  insert  in  it,  and  which  would 
sake  it  bad.   The  Relator  had  his  election  whether  he 
would  leave  Heydon*s  Charity  in  his  Information,  or 
whether  he  would  strike  it  out.    If  he  had  chosen  to 
leave  it  in,  he  must  have  made  The  Mercers'  Company 
pirties.    The  amended  Information  states  certain  Gifts 
to  The  Merchant  Tailors'  Company,  which  are  to  be  ad- 
ministered by  them  only;  and  it  also  states  that  other 
Gifts  have  been  made  to  them  upon  other  like  or  cor- 
responding Trusts ;  but  they  cannot,  on  that  account, 
iotroduce  another  Gift  which  is  not  made  to  them  only. 
They  cannot  plead  what  is  inconsistent  with  the  Infor- 
mation.   The  Information  is  confined  to  Gifts  to  The 
UenhoMt  Tailors'  Company  solely ;  and,  when  it  alleges 
dttt  there  are  other  Gifts  upon  like  or  corresponding 
Tnists,  it  can  only  be  considered  as  referring  to  such 
ofter  Gifts  as  can  be  administered  upon  this  Record. 
Supposing  that  Heydon'%  Charity  were  within  the  pur- 
^  of  this  Information,  the  Relator  might,  at  the  Hear- 
mgf  waive  all  relief  in  respect  of  it.    The  Information 
»  confined  to  The  Merchant  Tailors'  Company ;  and. 


1833. 

Attorney- 
General 

Merchant 
Tailors' 
Company. 
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1833.       therefore,  they  cannot  introduce  another  Gift  which  is 
complicated  with  another  Corporation. 

A  TTOR  key- 
General 

^  The  Plea  is  bad  in  form ;  for  it  is,  in  effect,  not  a  Plei^ 

Merchant         ^  ^^^^  Answer. 
Tailors' 

Company.  The  Vice-Chancellor  : 

I  am  clearly  of  opinion  that  this  Plea  is  bad,  and 
upon  two  grounds :  the  first  is  of  a  formal  nature. 

The  Information  alleges  that  seven  Bequests  (which 
it  mentions  specifically)  have  been  made  to  The  3f«r- 
chant  Tailors*  Company ,  for  certain  specified  charitable 
purposes,  and  then  it  alleges  that  other  Gifts  have  been 
made  to  them,  of  other  Sums  of  Money,  upon  like  or 
corresponding  Trusts.  To  this  Information  a  Plea  has 
been  put  in,  by  which  the  Defendants,  in  effect,  say  that 
they  will  not  discover  whether  there  are  any  such  other 
Gifts,  because  there  is  another  Charity,  which,  when  the 
particulars  of  it  are  disclosed,  will  render  it  necessary 
to  make  another  Corporation  a  Party  to  the  Suit.  The 
Plea,  therefore,  is,  on  the  foce  of  it,  an  Answer  to  the 
very  allegation,  the  discovery  whereof  it  means  to  pro- 
tect the  Defendant  from  making. 

Then,  with  respect  to  the  other,  which  is  the  principal 
ground.  When  the  Information  was  originally  filed,  it 
stated  seven  Charities,  in  all  of  which  it  appeared  that 
the  Persons  who  were  interested  were  The  MerchaiU 
Tailors*  Company,  or  Members  of  that  Company.  But 
it  stated  one  Charity  also,  in  which  not  only  the  Mem- 
bers of  The  Merchant  Tailors*  Company,  but,  also,  The 
Mercers'  Company  were  interested.  Then  an  objection 
was  taken  to  the  Informatiou,  because  The  Mercers' 
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Compaity  were  not  made  parties  to  it ;  and  The  Lord 
Chancellor  was  of  opinion  that  they  were  necessary  Par- 
ties ;  and,  accordingly,  His  Lordship  allowed  the  De- 
murrer on  that  ground,  but  gave  the  Parties  leave  to 
amend  the  Information. 

It  must  have  been  the  intention  of  the  Relator  and  of 
The  Attarney-general,  when  they  amended  the  Informa- 
tion, so  to  construct  the  Record  as  to  preclude  the 
power  of  objecting  to  it,  on  the  ground  that  The  Mercers' 
Company  were  necessary  Parties ;  and,  consequently,  with 
that  object  in  view,  the  statements  regarding  Heydon's 
Charity  were  struck  out.  The  consequence,  therefore, 
is  that  the  Information  appears  in  a  different  form  from 
what  it  did ;  because,  before,  it  represented  that  there 
were  Charities  in  which  The  Merchant  Tailors*  Com- 
pony  and  Members  of  that  Company,  and  also  in  which 
The  Mercers*  Company  were  interested  ;  but,  by  the 
Amendment,  it  is  confined  to  certain  specific  Charities, 
in  which  The  Merchant  Tailors*  Company  and  Members 
^f  that  Company,  alone,  are  the  parties  interested.  It 
Iteing  then  perfectly  clear,  from  the  whole  of  the  Pro- 
<^ings,  and  from  contrasting  the  Record  as  amended, 
with  the  Record  as  it  originally  stood,  what  was  the 
object  of  the  Relator,  there  follows  this  charge:  "That 
divers  other  Sums  of  Money,  by  way  of  Bequests  or 
otherwise,  have  been,  from  time  to  time,  vested  in  the 
Company  on  some  other  like  or  corresponding  Trust." 
What  then  are  *'  the  like  or  corresponding  Trusts  V*  It 
is  quite  obvious  that  any  one  would  say,  having  regard  to 
what  is  stated  in  the  amended  Record,  that  the  expres- 
sion "like  or  corresponding  Trusts,"  means  Trusts 
which  have  their  similarity  and  their  correspondence  in 
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this  respect,  namely,  that  The  Merchant  Tdlant  Caan 
panjff  and  Members  of  that  Company  al<Hie  are  the-sQ 
objects  intended  to  be  ben^ted  by  them.  Iti 
that  that  was  meant:  and,  though  it  might  be  said, 
the  abstract,  that  there  is  a  similarity  and  cor 
ence  between  HeydorCs  Charity  and  the  other  Chaiitie^^ 
which  are  specifically  mentioned,  it  cannot  be  so  said^flB 
with  truth,  on  this  Record,  contrasting  it  with  the  Recor^^- 
as  it  originally  stood.  The  consequence  is  that,  if 
were  to  put  the  interpretation  on  those  words  whicl*^^ 
these  defendants  contend  for,  I  should  be  encouragii^Kig 
a  quibble. 


My  opinion  therefore  is  that,  in  substance  as  well  - 
in  form,  this  Plea  is  bad. 


1834: 
sd  May. 


THE  Information  alleged,  with  respect  to  each  of 
the  Sums  which  it  specifically  mentioned,  that  the  De- 
fendants had  applied  them  to  their  own  general  Uses 
and  purposes,  or,  in  some  other  manner  not  according 
to  the  Trusts  reposed  in  them;  but  it  did  not  alkgs 
tain  Sums  to  Defendants  had  been  guilty  of  any  misappUcip 

be  vej^  in      tion  or  breach  of  Trust  with  respect  to  the  other  Gifl% 
ioTc&txln^^  ^^"^  ®^  Money,  Funds  and  Property  which  it  ma 
ritablc  pur- 
poses, and  that  the  Defendants  had  misapplied  those  Sums :  it 
also  allied,  generally,  that  other  Sums  were  vested  in  the  De- 
fendants upon  like  Trusts,  but  did  not  charge  aoy  misappli- 
cation or  breach  of  Trust  with  respect  to  them :  Held  that 
the  Defendants  were  not  compellable  to  answer  the  general 
allegation. 


Ansfvoer, 
Drfendant. 
Itut^ffidency, 
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tioned  generally.  The  Defendants,  in  their  Answer, 
took  no  notice  of  the  allegation  that  other  Gifts,  8cc. 
W  been  made  to  or  vested  in  them,  upon  some  other 
like  Of.  corresponding  Trust;  and,  on  that  account, 
their  Answer  was  excepted  to.  The  Master  haying 
allowed  the  exceptions,  the  Defendants  excepted  to  his 
Report 
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Mr.  Knight  and  Mr.  Jos.  Russell,  for  the  Defend- 
ants, in  support  of  the  Exceptions. 

Sir  U.  Sugden  and  Mr.  O.  Anderson,  for  the  Re- 
lator, in  support  of  the  Report 

The  Vice-Chancellor: 

If  the  Relator,  when  he  introduced  into  the  informa- 
^on,  the  general  allegation  as  to  the  Defendants  having 
^er  Funds  vested  in  them  upon  like  or  corresponding 
Trusts,  had  gone  on  to  aver,  in  the  most  general  man- 
lier, that  those  other  Funds  had  been  mismanaged,  or 
if  he  had  charged,  in  the  most  general  terms,  any  thing 
^Mch  could  show  that  the  interference  of  the  Court  was 
liecessary  with  respect  to  them,  then,  undoubtedly,  the 
Defendants  would  have  been  obliged  to  answer  those 
^legations.    But  the  Case,  as  stated  on  the  Record,  is 
P^isely  this :  specific  allegations  are  made  with 
'espect  to  certain  charitable  Funds,  and  specific  mis- 
applications or  breaches  of  Trust  are  alleged  with 
respect  to  them.   Then  it  is  averred  that  the  Company 
have,  in  their  hands,  other  Funds  subject  to  like  or 
corresponding  Trusts ;  but  there  is  no  allegation,  with 
respect  to  those  Funds  which  are  so  alluded  to  gene- 
rally, that  there  is  any  misapplication  whatever.  This 


830 


CASES  IN  CHANCERY. 


1834. 

'  «  ' 

Attorney 
Gbveral 

V. 

Merchant 
Tailors' 
Company. 


Court  cannot  administer  relief,  unless  misapplies 
shown ;  and,  consequently,  all  the  statements  con 
in  the  Record  upon  which  no  relief  can  be  given, 
be  considered  as  irrelevant ;  and,  therefore,  the  J 
is  wrong,  and  the  Exceptions  to  his  Report  mi 
allowed. 


MEMORANDUM. 

The  Decision  in  Earl  Dighy  v.  Howard,  rq 
ante.  Vol.  4,  page  588,  was  reversed,  by  the  Hoi 
Lords,  in  July  1834. 


END  OF  PART  II.  VOL.  V, 


CASES    IN  CHANCERY 

BEFORE  THE 

VICE-CHANCELLOR, 


HUGHES  V.  DAVIES*  1^3^'- 

17th,  18th  & 

The  Bill  was  filed  by  the  Rector  of  the  Parish  of    25th  April. 

Uanfyllin,  in  the  county  of  Montgomery y  against  Evan  Tithes 

DavieSy  the  Occupier,  and  Edward  Herbert  Lord  Clive,   

and  his  Infant  Son,  the  Tenants  for  Life  and  in  Tail  of  J?.  ?  Suit  for 

Tithes  by  a 

a  Farm  in  the  Parish,  called  Greenhally  praying  that  Rector,  ^inst 
the  Plaintiff's  right  to  the  Tithes  of  the  Farm  might  be  the  Owner  and 

tstaUished,  and  that  Dacies  might  account  for  and  pay  ^ccupierof  a 
.    .  .  I'arm,  part  of 

the  Tithes  to  him.  the  Demesnes 

of  a  Manor  of 

•  The  Reporter  was  unable  to  procure  the  Papers  in  this  which  the 
Cause  in  sufficient  time  to  enable  him  to  report  it  according  Owner  was 
to  its  date.  Lord,  he,  in 

order  to  prove 

that  he  was  entitled  to  two  Thirds  of  the  Tithes  of  the  Farm, 
produced  a  Grant,  from  Queen  Elizabeth,  to  one  of  his  Ancestors, 
of  a  Chapel  with  the  Tithes  belonging  to  it  within  the  Lordship, 
and  also  his  Title-deeds,  in  some  of  which  Tithes,  in  others  Tithes  of 
Com,  Grain  and  Hay,  and,  in  others.  Tithes  and  Portions  of  Tithes  in 
the  Parish  and  several  other  Places,  were  conveyed,  but  in  none 
of  them  were  the  Tithes  of  the  Farm  mentioned  specifically,  ex- 
cept in  an  old  Lease  of  the  Farm,  in  which  the  Lord  s  part  of  the 
Tithes,  together  with  ingress,  egress,  &c.  were  reserved.  The  Wit- 
nesses proved  that  one  Third  only  of  the  Tithes  of  the  Farm  and  the 
rest  of  the  Demesnes,  had  been  paid  to  the  Plaintiff  and  his  Prede- 
cessors, and  that  one  of  them,  having  employed  a  Person  to  value 
the  Tithes  of  the  Parish,  pointed  out»  to  the  Valuer,  the  Farm  and 
other  Demesnes  as  being  titheable  in  the  Thirtieth  only.  The  Court 
refused  to  decree  an  Account,  until  the  Plaintiff  had  established  his 
right,  at  Law. 
V0L.V.  A  A 
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Davies,  in  his  Answer,  said  that  one  Third  only  of  thm 
Tithes  of  the  Faim  had  been  immemorially  paid  to  thaa 
Incumbent  of  the  Parish,  and  the  remaining  two  Thirds, 
to  the  Lords  of  the  Fee. 

Lord  Clivey  in  his  Answer,  stated  to  the  same  effect, 
and  that  two  Thirds  of  the  Tithes  of  the  Farm  had  always 
been  treated  as  Lay  Property,  and  as  belonging  to  the 
ancient  Barony  of  Powis,  or  as  part  of  the  possessioiis 
thereof ;  and  that,  in  various  Deeds  and  Fines  relating 
to  the  Barony,  portions  of  Tithes  were  particularly  meti— 
tioned  as  part  of  the  possessions  of  the  Barony,  or  o€ 
the  Owners  thereof :  that  he  was  unable  to  set  forth  how 
the  said  portion  of  Tithes  was  originally  disposed  of  as 
Lay  Property,  except  the  same  was  done  by  some  an- 
cient Grant  now  lost,  and  which,  he  submitted  ought  to 
presumed,  especially  as  many  of  the  ancient  Deeds  re- 
lating to  the  Barony  and  the  possessions  thereof  dould 
not  be  found,  the  same  having  been,  as  it  was  believed^ 
either  carried  away  from  Powis  Castle,  when  the  Baron3f 
was  taken  possession  of  in  the  time  of  the  Commoa— 
wealth,  or  in  the  times  of  King  William  and  Quee^ 
Mary,  when  the  then  Marquis  of  Powis  was  attainted 
and  outlawed,  and  the  Barony  seized  as  forfeited  to  the 
Crown ;  but  that  there  had  been  then  lately  found,  at 
Powis  Castle,  a  counterpart  of  a  Lease  of  the  Farm, 
dated  the  20th  of  January  1659,  and  granted  by  certain 
Persons  as  Trustees  for  Elizabeth  Lady  Powis,  for  21 
years,  wherein  there  was  an  express  reservation  of  the 
Lord's  part  of  the  Tithes  of  the  Premises:  that  such 
portion  of  the  Tithes  having  been  always  enjoyed  by  the 
Defendant  and  those  under  whom  he  claimed,  with  full 
knowledge  and  acquiescence  on  the  part  of  the  several 
Incumbents  of  the  Parish,  the  Defendant's  right  to  the 
same  ought  to  be  sanctioned  and  maintained. 
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It  appeared,  by  the  Depositions,  that  Lord  Clive 
was  Lord  of  the  Manor  of  Llanfyllin,  in  which  Green- 
hall  and  certain  other  Farms  which  the  Witnesses 
named,  were  situate;  that  those  Farms  were  formerly 
one  Estate,  belonging  to  the  Pawis  Family,  and  called 
the  Greenhall  Estate ;  that  they  were  reputed  to  be  part 
of  the  possessions  of  the  ancient  Barony  of  Powis,  and 
to  be  titheable  in  the  Thirtieth  only,  and  that  no  other 
Lands  in  the  Parish,  except  such  as  were  reputed  to  be 
part  of  the  possessions  of  the  Barony,  were  so  titheable, 
bat  that  all  the  other  Lands  paid  Tithes  in  full;  that  no 
more  than  one  Thirtieth  of  the  produce  of  the  excepted 
Fanng,  had  been  paid  to  the  Incumbents,  and  one  Thirty- 
first  part  only,  when  made  ready  for  carrying.  One 
Witness  {E.  Rogers)  who  had  occupied  Greenhall  Farm 
for  four  years  commencing  in  1776,  said  that,  during  his 
Occupation,  he  compounded  with  the  Incumbent,  for 
the  proportion  of  the  Tithes  of  the  Farm  payable  to  him, 
on  the  calculation  that  one  Thirtieth,  or  one  Thirty-first 
part  only  (but  which  he  did  not  recollect)  was  payable. 
Another  Witness  (  T%mas  Daniel)  said  that  he  had  been 
Qttployed,  for  nine  years,  by  the  Plaintiff,  and  his  pre- 
decessor, Mr.  Williams,  to  value  the  Tithes  of  the  Parish, 
that  he  valued  the  Tithes  of  Greenhall  and  the  other 
^cepted  Farms,  at  one  Thirtieth  only;  that,  in  1808 
^hen  he  first  valued  the  Tithes  for  Mr.  Williams,  that 
(^tleman  sent  his  Servant  to  show  the  Witness  the 
Unds  which  were  titheable  in  the  Thirtieth,  and  that 
the  Occupiers  told  him  that  they  were  so  titheable,  and 
that  he  made  his  Valuation,  and  the  Tithes  were  com- 
fxmnded  and  paid  for  accordingly.    Lord  Clive  also 
entered  into  Evidence  to  show  that  some  of  the  Title- 
deeds  of  the  Powis  Family  had  been  lost  or  destroyed 
by  Fire  and  other  casualties. 
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In  addition  to  the  Parole  Evidence,  his  Lordship  pre 
duced  several  Inquisitiones  post  Mortem^  dated  in  th^ 
Reigns  of  Edw.  2,  Edw.  3,  Hen.  4  and  Hen.  6,  fro:^ 
v^rhich  it  appeared  that  the  Castle  and  Manor  of  Pof^ 
the  Towns  of  Pole  and  LlanvylUngy  together  with  Grem 
liall  and  other  Possessions  had  belonged  to  the  Charletaa 
Family  and  that  they  afterwards  became  vested,  by 
marriage,  in  the  Graye  Family. 

Lord  Clive  also  produced.  Firstly,  a  Grant  from 
Queen  Elizabeth,  dated  the  10th  of  December,  in  the 
14th  year  of  her  Reign,  to  William  James  and  John 
Grey  and  their  Heirs,  of  "  all  that  our  Chapel,  with 
the  Appurtenances,  situate  within  the  Castle  of  Pofe, 
in  our  aforesaid  County  of  Montgomen/y  with  all  the 
TitheSy  Oblations  and  other  Hereditaments  whatsoever 
to  the  said  Chapel  belonging,  within  the  Lordship  of 
Potois,  and  all  and  singular  the  Tithes  of  Gmin,  SheaveSf 
Hay,  Lambs,  Wool,  and  all  other  Tithes  whatsoever,  as 
well  Great  as  Small,  Oblations,  Obventions,  and  other 
Hereditaments,  Commodities  and  Emoluments  whatso- 
ever growing,  renewing,  coming  and  issuing,  as  well  froitt 
the  demesne  Lands  of  the  late  Priory  or  Monastery  of 
Jiildwas  as  from  all  other  Lands,  Tenements  and  Here- 
ditaments whatsoever,  to  the  said  late  Priory  pertaining  or 
belonging,  or,  as  member,  part  or  parcel  of  the  same  late 
Monastery,  heretofore  known,  had  and  accepted  orused,in 
our  aforesaid  Counties  of  Salop,  Stafford  and  Derby,  or 
elsewhere  wheresoever,  heretofore  to  Us  or  to  our  Proge- 
nitors not  answered,  and,  by  the  Lord  Henry  8,  ovx 
Father,  by  his  Letters  Patent  not  granted  or  given  to 
Edward  Graye,  Knight,  Lord  Potcis  Secondly,  an  ex- 
emplification of  an  Inqnisitio  post  Mortem,  dated  the 
21st  of  June,  37th  Elizabeth,  to  inquire  as  to  the  Lands 
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and  Tenements  of  Sir  Edward  Herbert y  Knight,  do-  183-2. 
ceased,  and  of  a  Return  thereto  dated  19th  September, 
87th  Elizabeth,  and  finding  that,  before  the  death  of 
Sir  Edward  Herbert,  Edward  Grey  was  seised  in  Fee  Davies 
of  the  Barony  and  Lordship  of  Powys  Castle,  and  of  the 
Manor  of  Poole,  and  of  the  Towns  of  Poole  and  L/aw- 
vyUing,  and  of  the  Manors  of  Powis,  Poole,  Llanvylling 
and  other  Manors:  and,  in  the  same  Return,  was  re- 
cited an  Indenture  dated  27th  February,  29th  EHza- 
beth,  whereby  Sir  Edward  Graye  and  his  Wife  con 
teyed,  and  covenanted  to  levy  a  Fine  unto  John  Her- 
bert  and  Edward  Herbert  the  younger.  Sons  of  the 
8aid  Sir  Edward  Herbert,  of  the  Barony  and  Lordship 
of  Powys,  and,  (inter  alia)  the  Tithes  of  Come,  Grayne 
ondHaye  growing  and  renewing  in  Pole,  Buttington, 
Uanvilling  and  several  other  Places :  Thirdly,  an  Inden- 
ture dated  13th  June  1612,  and  in  which  was  recited 
and  confirmed  a  Lease,  granted  by  Lady  Herbert  to  Sir 
William  Herbert,  of  the  Barony  of  Powis  and  certain 
other  Possessions  in  the  County  of  Montgomery,  (except 
tke  Castle  of  Pole,  and  the  demesne  Lands  thereunto 
belonging,  the  Farm  of  Buttington,  and  all  Tenths  and 
'ttikes  arising  within  the  Demesnes  of  Pole  Castle,  the 
Fann  of  Buttington,  or  elsewhere  within  the  Barony, 
aod  also  the  Messuages  and  Farms  of  Greenliall,  &c. 
parcel  of  the  Demesnes  within  the  Barony) :  Fourthly, 
the  Settlement  on  the  marriage  of  Percy  Herbert,  Son 
of  Sir  William  Herbert,  dated  the  4th  June  1022,  and 
containing  a  Covenant  to  levy  a  Fine  of  the  Barony  and 
I^ship  of  Powys,  the  Castle  of  Poole,  the  Burroughs 
^  Poole  and  Llanvylling,  and  the  Manors  of  Powys, 
Poole,  Llanvylling  and  several  others,  and  of  all  Mes- 
suages, Advowsons,  Donations,  Tithes,  Oblations,  &c. 
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to  the  said  Barony,  Messuages,  Lands,  &c«,  or  any  c 
them,  or  any  part  thereof  belonging,  or  demised,  lette 
or  used  with  the  same :  Fifthly,  the  Chirograph  of  th 
Fine  levied  in  pursuance  of  the  Covenant,  in  whicl 
amongst  the  other  Premises,  the  TUhes  of  Com,  Grai 
and  Hay  in  Pole^  Buttington  and  IJanoylling  wet 
mentioned :  Sixthly,  the  counterpart  of  a  Lease  of  tli 
13th  of  June  1641,  granted  by  Sir  Percy  Herbert,  o 
the  Barony  and  other  Hereditaments  mentioned  in  tb< 
Settlement,  including  Llancylling,  and  of  all  J^tka^ 
Oblations  and  Obventions  to  the  said  Barony,  Burroogb 
and  Lordships  belonging,  or  therewith  demised,  letten  or 
used,  and  the  Farm  of  Buttington,  and  the  Mansioo- 
house  of  Greenshall,  and  all  Buildings  and  Houses  there- 
unto belonging,  and  all  the  Demesne  Lands,  Woods  and 
Wood  Grounds  thereunto  appertaining :  Seventhly,  a 
Bai^n  and  Sale  of  the  27th  August  1653,  by  which  the 
Commissioners  appointed  under  an  Act  of  Parliament  for 
the  Sale  of  Lands  forfeited  to  the  Commonwealth,  con* 
veyed  to  Sir  George  Whitmore  and  others,  for  the  Life  of 
Sir  Percy  Herbert,  some  of  the  Manors  and  other  Here- 
ditaments before-mentioned,  and  also  the  Farmhouseaod 
several  Parcel  of  Land  constituting  the  Farm  of  Grew 
hall,  in  the  Parish  of  Uanvylling^  which  were  then  late 
parcel  of  the  Possessions  of  SirPercy  Herbert,  whose  Estate 
had  been  forfeited  for  his  Treason  against  the  Parliament 
and  People  of  England,  except  all  Rectories  Impropriate^ 
Impropriate  Tithes,  Compositions  for  Tithes,  por<toitf  ^ 
Tithes,  Donations,  Oblations,  Obventions  and  Rents  iw 
ing  out  of  Tithes,  and  all  other  things  saved  and  excepted 
as  not  to  be  sold,  by  the  Act  of  Parliament :  EightUyf 
an  Office-copy  of  a  Recovery  suffered  on  the  0th  of  April 
1655,  in  which  William  Herbert  was  Vouchee,  of  the 
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Barony  of  Pawis,  the  Castle  of  Poole,  the  Burroughes 
of  Poole  and  Llanvillinge,  and,  inter  alia.  Tithes  of 
Grain  and  Hay  growing  and  renewing  in  Uanvyllinge, 
and  many  other  Places :  Ninthly,  the  counterpart  of  a 
Lease  dated  the  20th  of  January  1659,  by  which  i2i- 
ckard  and  Edmund  Sawier,  with  the  consent  of  Eliza- 
heth  Lady  Powis,  Wife  of  Percy  Lord  Pouns,  demised 
to  Bridgett  Parry ,  for  21  years,  several  pieces  of  Land, 
part  of  the  farm  or  ancient  Demesnes  of  Green  Hall,  in 
the  Parish  of  LlanvUlyn,  reserving  to  the  Person  or  Per- 
sons who,  for  the  tyme  being,  should  have  the  immediate 
Reversion  or  Remainder  of  the  Premises,  all  Tymber 
Trees,  Woods  and  Underwoods  on  the  Premises,  and 
tie  Lord's  parte  of  the  Tythe  due  upon  the  Premises, 
vith  free  Liberty  of  Ingresse,  Egresse  and  Regresse  to 
carry  away  the  sayd  Tythe,  or  any  parte  of  the  sayd 
Woods  (a).  Lord  Clive  also  produced  several  other 
Deeds  and  Instruments,  comprising  the  Barony  and 
Manors  before  mentioned,  together  with  either  "  Tithes 
and  Portions  of  Tithes  to  the  said  Barony,  Manors,  &c. 
bdongmg  or  therewith  used,  demised,  8cc."  or  "  Tithes 
of  Grain  and  Hay,'*  or  "  Com,  Grain  and  Hay  renew- 
o»g  and  growing  in  Poole,  Buttington,  Llanmllinge^ 
kc.*':  and,  in  the  last  of  those  Deeds,  which  was  dated 
in  1776,  the  capital  Messuage  of  Ghreenhall  with  its 
Demesnes,  was  particularly  mentioned. 

(a)  There  was  indorsed  on  this  Lease,  that  the  Lessee  had 
*|ieed  to  pay  8  s.  for  the  Lord's  privilege  of  the  two  parts  of 
Ae  Tithe,  and  that  she  was  to  set  the  Parson  out  his  due, 
teng  the  Thirtieth,  according  to  custom.  The  Plaintiff's 
Cnmsel  objected  to  this  Indorsement  being  read  as  Evidence, 
^  the  ground  that  it  appeared  to  have  been  written  sub- 
*pcntly  to  the  Lease;  And  the  Vice- Chancellor  allowed 
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HUOBSS 
V. 

Davibs. 


Sir  E.  Sugden,  Mr.  Simpkinsony  and  Mr.  6.  £t- 
chardsj  for  the  Plaintiff^  whose  Title  as  Rector  was 
admitted. 

Mr,  Knight,  Mr.  Boteler,  and  Mr.  Temple,  for  the 
Defendants,  Lord  CZtre  and  his  Son : 

The  Estate  of  Greenhall,  the  Tithes  of  which  are 
claimed  by  the  Plaintiff,  is  part  of  the  Demesnes  of  the 
Barony  of  Pawis.  The  Ownership  of  that  Estate  has 
been  as  part  of  the  Demesnes  of  the  Barony ;  and  the 
Barony  and  two  Thirds  of  the  Tithes  appear  to  hare 
been  in  the  same  hands,  from  shortly  after  the  dissolu- 
tion of  Monasteries.  In  the  Reign  of  Edw.  2  the  Barony 
belonged  to  the  Charletans.  That  Family  ended  in  a 
Female,  who  married  into  the  Cfray  Family.  In  the 
Reign  of  Queen  Elizabeth,  the  Barony  came  to  the  Her- 
berts, and  it  has  ever  since  belonged  to  them.  Our  Do- 
cuments do  not  clearly  show  the  origin  of  our  Title  to  the 
two  Thirds  of  the  Tithes  in  question.  In  the  early  Cases, 
where  a  portion  of  Tithes  was  claimed,  it  was  considered 
necessary  to  show  the  Deed  of  Severance,  or  to  give 
Evidence  of  its  existence ;  but  it  is  now  settled  that  that 
is  not  necessary,  and  that  Retainer,  with  colour  of  Title, 
if  not  a  mere  Retainer,  is  sufficient.  We  have  a  Title 
going  hand-in-hand  with  the  Retainer  by  the  Owners  of 
the  Barony :  Tithes  are  mentioned,  in  our  Deeds,  from 
a  time  shortly  after  the  dissolution  of  Monasteries.  The 
description  of  them  varies.  In  some  of  the  Deeds  we 
find  the  word  "  Tithes"  only:  in  others,  "  Tithes  and 
portions  of  Tithes and,  in  others,  "  the  Tithes  of 
Com,  Grain  and  Hay:''  but  it  clearly  appears  that 
Tithes  in  the  Barony  of  Pou^  and  Parish  of  UanfyUm, 
were  part  of  the  possessions  of  the  Owners  of  the  Ba- 
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my;  and,  in  the  counterpart  of  the  Lease  of  1659^  the 
lord's  part  of  the  Tithes  of  the  Farm,  is  expressly  re- 
aerfed. 

It  appears,  by  the  Inquisitiones  post  Mortem,  that  the 
Castie  of  Pack  was  the  head  of  the  Barony  of  Poicis, 
and  that  GreenhaU  was  held  with  it.  It  appears  also 
that  there  was  a  Chapel  within  the  Castle.  That  Cha- 
pd,  together  with  others,  was  suppressed  in  the  Reign 
of  Edw.  6 :  and  Queen  Elizabeth,  in  the  14th  year  of  her 
Rdgn,  granted  the  Chapel  with  the  Tithes  belonging  to 
it  in  the  Lordship  of  Potvis^  to  William  James  and  John 
Grey,  There  is  considerable  probability  that  those  were 
the  Tithes  in  question,  and,  from  the  coincidence  in  the 
Names,  and  the  usual  mode  of  proceeding  in  like  cases, 
that  the  Grant  was  made  to  those  Parties,  as  Trustees 
fcrthe  Gray  who  was  the  Owner  of  the  Barony. 

The  Witnesses  prove  that  the  Rectors  have  never  re- 
wedmore  than  one  Third  of  the  Tithes  of  this  Farm,  and 
of  the  other  Demesne  Lands ;  and  that  the  full  Tenth  has 
heenpaid  for  all  the  other  Lands  in  the  Parish.  Our  Case 
is  stnmger  than  it  would  have  been  if  we  had  never  paid 
any  part  of  the  Tithes ;  for  payment  of  one  Third  to  the 
Incombent,  has  been  decided  to  be  equivalent  to  percep- 
tion, by  the  Owner  or  Occupier,  of  the  other  two  Thirds. 
The  Court  is  now  called  upon  to  give  a  Right  which 
has  never  been  enjoyed,  or  even  claimed,  by  the  Plain- 
tiff or  any  of  his  predecessors.  We  have  shown  by  our 
Deeds,  a  general  Title  to  Tithes  .in  the  Lordship,  and  a 
Retuner  of  two  Thirds  of  the  Tithes  in  question ;  and, 
w  there  are  no  other  Tithes  to  which  the  description  in 
the  Deeds  can  be  applied,  the  Court  is  bound  to  apply 
it  to  those  Tithes.  The  reservation  in  the  Counterpart 
of  1659,  puts  the  matter  out  of  all  dispute. 
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The  Herbert  Family  were  formerly  Catholics,  and 
hare  been  subject  to  Forfeitures  and  other  Casualties. 
It  appears  too  that  their  residence  in  Zinco/nV/im 
Fields,  and  some  of  the  Rooms  in  PowU  Castle,  were 
destroyed  by  Fire.   This  accounts  for  the  loss  of  some 
of  the  Family  Documents.   We  submit,  however,  that 
we  have  produced  Evidence  enough  to  make  out  a  Titk 
to  the  two  Thirds  of  these  Tithes.    But  it  is  not  incum- 
bent on  us  to  prove  a  clear,  positive  Title :  all  that  m 
necessary  is  to  show  that  there  is  a  question  to  be  tried, 
for  the  Court  has  no  right  to  decree  an  Account,  where 
the  Legal  Title  is  in  dispute ;  and  no  Account  can  be  de- 
creed against  the  Evidence  which  we  have  given.  Seoit 
V.  Airey(b),  Strutt  v.  Baker  {c).    That  Case  is  not  dis- 
tinguishable from  the  present.    Lady  Dartmouth  t. 
Roberts (d),  Bemey  v.  Harvey  {e),  Cherry  v.  Legh{f), 
Norbury  v.  Meade (g),  Fanshaw  v.  Rotheram{h),  Oxa^ 
don  V.  Skinner  (i),  WiUiams  v.  Bacon  {k). 


Mr.  Lloyd  for  the  Defendant  Hughes. 

Sir  E.  Sugden,  Mr.  Simpkinson  and  Mr.  G.  Jft- 
chards  for  the  PlaintiflF : 

The  Defendants  have  failed  to  make  out  any  Defence^ 
They  say  that  they  have  an  actual  Title  to  two  Thirds 
of  these  Tithes.  It  was  said  that  the  receipt  of  one 
Third  of  the  Tithes,  was  more  prejudicial  to  the  Rector 
than  if  he  had  received  nothing :  but,  as  his  Title  would 


(b)  3  Gwill.  1174. 

(c)  a  Ves.  jun.  625. 

(d)  16  East.  334. 

(e)  17  Ves.  119.  Seep,  126. 

(/)  1  Bligh,  New  Series, 
306. 


(g)  2  Price,  338,  and  5 
Bligh,  211. 

{h)  1  Eden,  276. 

(1)  4  Gwill.  1513. 

{k)  1  Sim.  &Stu.4i5,an4 
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not  have  been  impeached  if  he  had  received  no  poiiion  1832. 
of  the  Tithes,  it  cannot  be  worse  because  he  has  received  * 
one  Third,  It  was  also  said  that  it  was  not  necessary  Hughes 
bt  Lord  Clive  to  show  the  foundation  of  his  Title,  but  Oavies 
that  it  was  probable  that  these  Tithes  were  annexed  to 
the  Chapel.  But  there  is  no  proof  that  the  Chapel  was 
annexed  to  any  Monastery.  It  might  have  been  a  pri* 
late  Chapel.  There  is  no  proof  of  render  of  Tithes  to 
the  Chaplain :  there  is  nothing  to  show  what  were  the 
Tithes  belonging  to  him.  The  mere  mention  of  Tithes 
belonging  to  the  Chapel,  does  not  show  that  two  Thirds 
of  these  Tithes  were  appropriated  to  the  Chapel.  Per- 
ception alone  is  not  sufficient :  there  must  be  both  per- 
ception, and  colour  of  Title.  The  Grant  of  the  Chapel 
being  put  out  of  the  Case,  how  is  the  foundation  of  Lord 
(Ws  Title  made  out.  A  Party  who  rests  his  Title  on 
Presumption,  must  first  show,  to  the  Court  or  Jury, 
what  he  would  have  them  presume — ^what  is  the  mark 
be  aims  at.  But  here  there  is  no  proof  of  the  appro- 
priation of  the  two  Thirds  of  these  Tithes  to  any  Monas- 
tery, or  of  the  dissolution  of  any  Monastery  to  which 
they  could  have  been  appropriated,  or  of  any  Grant  from 
the  Crown,  or  of  any  original  Instrument  of  Severance. 
Hie  Court  is  called  upon  to  presume  Appropriation,  Dis- 
lobtion,  and  a  Grant  from  the  Crown.  It  is  not  even 
pretended  that  there  is  any  Composition  Real,  in  this 
Ciae.  How  then  is  this  Property  taken  out  of  the 
Church  ?  Until  the  Tithes  are  shown  to  have  vested  in 
Crown,  (which  cannot  be  done  except  by  proving 
ftat  they  belonged  to  a  dissolved  Monastery)  there  is 
^  Case  to  argue. 

Having  destroyed  the  foundation  6f  the  Defendant's 
^We,  it  is  unnecessary  to  observe  further  upon  it,  except 
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to  meet  every  view  of  the  Case.  There  is  no  Evidettc^ 
that  the  two  Thirds  of  these  Tithes  were  ever  demanded^ 
paid,  demised  or  agreed  for,  or  that  there  has  ever 
been  any  dealing  respecting  them,  by  the  Lord  of  the 
Fee.  Payment  of  one  Third  of  the  Tithes  is  not  a  pw- 
ception  of  the  other  two  Thirds.  None  of  the  Docu- 
ments which  have  been  produced,  except  the  Counter- 
part of  1659,  have  any  bearing  on  the  question.  They 
do  not  show  a  colour  of  Title.  One  of  the  earliest  of 
the  Deeds  that  contain  any  allusion  to  Tithes,  is  that  of 
the  27th  February,  29th  EUzabeth.  That  Instrument 
does  not  specify  these  Tithes :  it  does  not  even  mention 
Tithes  or  portions  of  Tithes,  but  merely  the  Tithes  of 
Com,  Grain  and  Hay,  and  not  the  Small  Tithes,  in 
Uanfyllin  and  several  other  Places,  or  any  of  them. 
The  same  observation  applies  to  several  of  the  Docu- 
ments. Others  of  them  mention  Tithes,  together  with 
Free  Warren  and  other  general  words,  in  30  different 
Parishes.  That  is  no  assertion  of  Title,  and,  if  it  is,  it 
shows  that  the  Defendants  are  entitled  to  the  full  Tithes 
of  all  the  Lands.  In  the  Counterpart  of  1659,  the  Ix)nl*s 
part  of  the  Tithe  of  Greenhall  is  reserved.  We  never  dis- 
puted that  one  Third  only  of  the  Tithes  of  that  Farm  had 
been  paid.  The  Lessors  might  have  wished  to  receife 
the  other  two  Thirds.  But  they  did  not  demise  those 
two  Thirds,  or  let  the  Farm  free  from  the  payment  of 
them,  nor  is  there  any  proof  of  payment  If  there  had 
been  no  reservation,  it  might  have  been  argued  that  the 
two  Thirds  were  demised ;  but  the  reservation  precludes 
the  Defendants  from  that  argument.  The  Lessors  did 
not  venture  to  demise  the  two  Thirds ;  so  that  this  In-* 
strument  destroys  the  Defendants'  Case.  At  all  events, 
it  is  a  solitary  assertion  of  right ;  and  there  is  no  Evi' 
dence  of  dealing  with  this  portion  of  Tithes,  in  mori? 
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recent  times.  What  have  Lord  Clive  and  those  under 
whom  he  clauns,  done  with  regard  to  this  portion  of 
Tithes,  for  the  last  century  and  a  half?  Have  they 
ever  demanded,  received  or  let  it,  or  contracted  to  let  the 
Farm  Tithe-firee.  The  utmost  that  the  Evidence  shows, 
is  that  the  Rector,  instead  of  receiving  a  Tenth,  has  re- 
ceived a  Thirtieth  only. 

The  Case  now  made  for  the  Defendants  is  put  on  a 
different  ground  from  that  in  the  Answer.  The  Defend- 
ants now  say  that  a  Severance  is  to  be  presumed.  In 
their  Answers  they  say  that  there  could  be  no  such  Se- 
▼erance,  and  that  two  Thirds  of  the  Tithes  were  never 
part  of  the  Rectory,  but  always  belonged  to  the  Lords 
of  Powis,  This  is  a  mere  Prescription  in  non  decimando. 
The  Corporation  of  Bury  Su  Edmunds  v.  Evans  (I), 
Nagle  v.  Edwards  (iw).  In  Cherry  v.  Legh  the  decision 
was  against  the  Defendants,  and  there  is  not  a  single 
word  in  the  Case,  in  their  favour.  In  the  other  Cases 
which  were  cited  for  the  Defendants,  either  the  origin  of 
the  Defendant's  Title  was  shown,  or  Deeds  were  pro- 
duced by  which  the  Tithes  in  dispute  had  been  conveyed, 
specifically,  for  a  long  period  of  years,  and  there  had 
been  a  perception  of  and  deaHng  with  them,  by  Leasing 
or  otherwise,  which  went  hand  in  hand  with  the  Title. 
And,  even  in  those  Cases,  the  Court  did  not  hold  the 
defence  to  be  a  good  one,  but  merely  said  that,  with 
«ich  a  Title,  it  would  not  assist  the  Incumbent.  In  this 
Case  the  Deeds  contain  general,  sweeping  words,  and 
there  has  been  mere  non-payment,  both  of  which  go  for 
iK)thinff. 
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Mr.  Knight y  in  reply : 

The  Court  cannot  establish  the  Plaintiff's  right,  with- 
out a  Trial  at  Law. 

[Tlie  Vice-chancellor : — ^There  is  nothing  in  this  Case  to 
justify  me  in  establishing  the  Plaintiff's  Right,  withoiC 
directing  an  Issue :  and,  if  I  were  to  decree  an  Accomit 
merely,  I  must  dismiss  the  Bill,  as  against  Lord  CBm 
and  his  Son,  with  Costs.] 

llie  Defence  made  by  Lord  Clive,  in  his  Answer,  is 
not  a  prescription  in  tion  decimando.  He  says  that  two 
Thirds  of  the  Tithes  have  always,  that  is,  as  far  back  ai 
Evidence  goes,  been  received  by  him  and  his  Anceston. 
He  adds  that  he  cannot  set  forth  by  what  means  the 
said  portion  of  Tithes  was  originally  disposed  of  ai 
Lay  Property,  except  the  same  was  done  iy  some  amciad 
Grant  now  lost,  and  which  ought  now  to  be  presumed. 

In  a  Case  of  Claim  of  Tithes  as  Lay  Fee,  it  is  not 
necessary  for  the  Claimant  to  prove  that  the  Tithes  fo>- 
merly  belonged  to  a  dissolved  Monastery,  or  to  show 
the  origin  of  his  Title.  All  that  is  necessary  is  to  shot 
either  perception,  or  colour  of  Title.  Scott  v.  Ainfi 
Strutt  V.  Baker,  Bemey  v.  Harvey ,  Williams  v.  Bacm> 
Your  Honor  cannot  say  that  there  has  not  been  pe^ 
nancy  in  this  Case,  without  over-ruling  Strutt  y.  Bahtr. 
How  can  there  be  pernancy  by  the  Owner  of  the  Land% 
except  by  Retainer?  Here  there  has  been  payment  of 
one  Third,  and  a  Retamer  of  two  Thirds.  This  is  an 
open  assertion  of  Title.  The  present  Case  has  a  stSl 
stronger  ingredient  in  it  than  Strutt  v.  Baker.  It  ap 
pears,  by  the  Evidence  of  Daniel,  who  was  employed 
to  value  the  Tithes  of  the  Parish  for  the  Plaintiff  and 
his  predecessor,  that  the  latter  sent  his  Servant  to  point 
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3  Lands  which  were  titheable  in  the  Thirtieth.  Is  183(1. 
mere  Retainer? 

Hughes 

V. 

e  have  shown,  not  only  that  there  has  been  this  Davies 
I  with  the  two  Thirds,  but  that  it  is  supported  and 
led  by  the  Deeds,  are  we  not  then  justified  in 

your  Honor  to  refrain  from  decreeing  for  the 
91   The  language  of  the  Deeds  may  not  be  so 

as  might  have  been  wished,  but  it  is  explained 
enjoyment  of  the  Property,  by  Lord  Clive  and 
nder  whom  he  claims,  for  centuries.  There  is  no 
ce  that  there  is  any  Tithe-property  in  the  Family, 
ch  the  language  of  the  Deeds  can  be  satisfied, 

that  in  question.  By  1  Edw.  6,  c.  14,  firee 
B  and  their  Possessions  were  vested  in  the  Crown, 
int  in  14  Elizabeth,  of  the  Chapel  within  the  Castle 
?,  with  the  Tithes  belonging  to  it,  which  were 
in  the  Crown  by  the  1  Edw.  6,  may  be  fairly  sup- 

0  be  the  origin  of  Lord  Clive's  Title.  By  that 
the  Tithes  were  united  to  the  Barony,  and,  there- 
ley  were  naturally  described  afterwards  as  be- 
:  to  it. 

18  said  that  the  Tithes  are  vaguely  described  in 
eds ;  but  no  satisfactory  answer  has  been  given  to 
tenration,  in  the  Lease  of  1659,  of  the  Lord's 
'  the  Tithe,  with  liberty  of  ingress,  egress  and 
for  carrying  it  away.  That  explains  every  thing* 
of  the  more  modem  Deeds  contain  the  words 
ions  of  Tithes"  as  well  as  "  Tithes."  The 
entary  Evidence  shows  much  more  than  colour 
! ;  and  very  little  ought  to  satisfy  the  Court  after  so 

1  enjoyment.   Lord  Clive,  however,  is  ready  to 
right  at  Law. 
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The  Vice-Chancellor  : 
In  this  Case  a  Bill  has  been  filed  by  the  Rector  o\ 
Parish  of  Llanfyllin,  for  the  payment  of  Tithes  in  K 
and  the  Defence  that  is  set  up  is^  in  substance,  tha 
to  two  Thirds  of  the  Tithes,  they  are  Lay  Fee,  belon 
to  Lord  Clive  and  his  Son,  the  Infant  Tenant  in ' 
and,  in  support  of  the  Defence,  Evidence  has 
entered  into,  both  Documentary  and  Oral.  It  app 
from  the  Documentary  Evidence,  that  a  Grant  was  n 
by  Queen  Elizabeth,  of  the  Chapel  of  Pole,  mH 
Tithes  belonging  to  it,  in  the  Lordship  of  Pawis,  t 
Ancestor  of  Lord  Clioe ;  but  it  does  not  appear  i 
Tithes  did  belong  to  the  Chapel  of  Pole.  Several  c 
Documents  have  been  produced  which  go  to  show 
the  Ancestors  of  Lord  Clive  have  been  entitled  to  Ti) 
generally  speaking,  in  the  Parish  of  UanfyUm 
several  other  Parishes ;  but  there  does  not  appear  t 
any  Deed  which  conveyed  the  Tithes  of  this  Paiii 
particular,  or  the  Tithes  of  the  Farm  in  question,  ei 
a  Lease  dated  the  20th  of  June  1659,  which  was  a  I 
of  several  Parcels  of  Land,  part  of  the  Farm  of  61 
hall,  reserving  the  Lord's  part  of  the  Tithes  of  the  I 
and  a  right  to  carry  away  the  same.  An  observation 
made  upon  the  effect  of  that  Instrument,  that  it,  al 
utmost,  reserved  the  right  to  the  Lord,  and  did  nc 
all  affect  the  possession  of  the  Land  in  the  hands  oi 
Tenant ;  but  that  does  not  appear  to  me  to  be  coi 
because  not  only  is  there  a  reservation  of  the  Lord's 
of  the  Tithes,  but  there  is  also  reserved  the  right  to  c 
them  away ;  and,  therefore,  it  was  a  reservation  n 
went  directly  to  affect  the  Occupation  of  the  Tci 
Subsequently  to  that  Instrument,  several  others  were 
duced,  but  which  were  all  of  the  general  nature  I 
mentioned,  namely.  Instruments  which  profess  to 
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as  matters  of  Lay  Inheritance,  with  the  Tithes  of 
LlanfyUin,  and  several  other  places,  but  without  spe- 
cification. 

In  addition  to  this  there  has  been  produced  a  great 
deal  of  Parole  Evidence ;  but  it  is  not  necessary  to 
notice  any  part  of  it,  except  what  was  given  by  Edward 
RogerSyBnd  hy  Thomas  Daniel  Rogers,yfho,  together  with 
his  Brothers,  had  at  one  time  occupied  the  Farm  of  Green- 
kaUf  says,     That  during  the  time  he  and  his  Brothers 
occupied  GreenhaU  Farm  and  Lands,  the  Composition 
or  Compositions  made  by  them  with  the  Parson  or  In- 
cumbent of  the  said  Parish  of  Llanfyllin  for  the  time 
being,  for  or  in  respect  of  the  Tithes  or  Proportion  of 
lathes  due  and  payable,  to  such  Parson  or  Incumbent, 
lur  or  in  respect  of  the  said  Farm  and  Lands,  where 
wch  Tithes  or  Proportions  of  Tithes  were  not  rendered 
in  Kind,  were  made  upon  the  footing  and  calculation 
that  a  Portion  only,  namely,  a  Thirtieth  or  Thirty-first 
part  of  the  titheable  Matters  (but  Deponent  does  not 
exactly  recollect  whether  it  was  a  Thirtieth  or  Thirty- 
iret  part)  was  due  and  payable,  and  that  such  Compo- 
ttioii  or  Compositions  were  accordingly  acted  upon 
InriDg  the  whole  time  of  the  Occupancy  of  the  said 
Fam  and  Lands  by  this  Deponent  and  his  Brothers." 
And  Daniel,  in  his  answer  to  the  seventh  Interrogatory, 
layg,  "  That  he  was  employed,  as  a  Tithe-valuer,  by 
Mr.  HugheSy  the  Plaintiff,  and  also  by  Mr.  William 
VUUams,  his  predecessor:  That,  about  the  year  1808, 
le  was  employed  by  the  said  Mr.  Williams  to  value  the 
Tithes  payable  to  him  within  the  said  Parish  of  Llan- 
fyUm,  and  then  made  a  Valuation  thereof,  and  con- 
tinued to  do  so  yearly,  until  Mr.  Williams*^  death, 
irhich  happened  in  September  1813:  That  he  was 
Vol.  V.  B  B 
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thereon  employed  by  Mr.  Evans,  the  Sequestrator  of  the 
said  Living,  to  value  the  uncut  Crops  on  behalf  of  the 
Successor,  the  Plaintiff :  That,  during  all  these  years, 
he  valued  the  Tithes  of  Grain  and  Hay  only  arising 
from  all  the  Lands  within  the  Parish  of  Llanfyllin,  and 
that  he  valued  them  at  the  Tenth,  with  the  exception  of 
Greenhall  and  the  other  Farms  and  Lands  before 
specified,"  with  those  three  other  Farms  this  Case  has 
nothing  to  do,  "  which  he  valued  at  the  Thirtieth :  That, 
in  the  year  1808,  when  he  was  employed  by  Mr.  fVilliamSf 
he,  Mr.  Williams,  sent  his  Servant  to  show  Deponent 
the  Lands  within  the  Parish  of  LlanfyUin  which  were 
titheable  in  the  Thirtieth,  and  the  Occupiers  of  those 
Lands  also  told  him  that  the  Lands  so  shown  to  him 
were  titheable  in  the  Thirtieth  only,  and,  for  that  ^ 
reason,  he,  the  Deponent,  valued  and  computed  such  — 1 
Thirtieth  only,  and  not  the  full  Tithes  of  such  Fa 
and  Lands :  That  he  generally  attended  at  the  Tithe-rent 
Days,  and  the  Tithes  were  compounded  and  paid  for  in 
the  Tenth  or  Thirtieth,  according  to  his  Valuatio 
thereof :  and  that  he  assisted  Mr.  Williams  in  recei^ 
such  Composition  for  the  said  Tithes,  and  that  Mr.  Joht^ 
Jones,  and  Mr.  John  Hughes,  or  one  of  them,  received^ 
the  Composition  for  the  said  Tithes  for  the  use  of  th^v 
said  Plaintiff,  he,  this  Deponent,  being  generallg^ 
present."   And,  in  his  Answer  to  the  8th  Interrogatoiy"" 
he  says,     He  cannot  answer,  save  as  to  the  nine  year^e 
deposed  to  in  his  Answer  to  the  7th  Interrogatory,  that==^ 
during  the  said  years,  the  Compositions  were  made  upocrv 
the  footing  and  calculation  that  a  Thirtieth  only  of  tb^ 
Tithes  of  Greenhall  and  the  other  excepted  Farms  vA 
Lands,  were  due  and  payable,  and  such  Composition 
were  acted  upon  during  the  nine  years,  for  the  reasons 
aforesaid."   There  is  a  great  deal  of  other  Evidencei 
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given  by  the  several  Witnesses,  and  it  appears  from  them 
that  this  mode  of  dividing  the  Tithes,  namely,  by  letting 
the  Incumbent  receive  only  either  the  Thirtieth,  or  the 
Thirty-first  part,  in  case  of  the  Com  being  in  a  more 
matured  state  for  carrying  away,  has  been  acted  on  for 
several  years ;  and  it  appears  also  that  the  Lands  in 
question,  were  known  by  the  name  of  the  Thirtiethable 
Lands. 

It  was  insisted  that,  notwithstanding  this  Evidence, 
there  ought,  at  once,  to  be  a  Decree  for  Tithes  according 
to  the  Prayer  of  the  Bill,  because  of  the  general  right 
which  the  Plaintiff,  as  Rector  of  the  I^arish,  has  by 
Law.  It  must  be  observed,  however,  that  no  Evidence 
whatever  has  been  entered  into  by  the  Plaintiff.  His 
general  right  then  stands  opposed  by  this  Evidence ;  and 
the  question  is  whether,  without  further  Inquiry,  it  is 
the  Plaintiff's  right  to  have  a  Decree  for  an  Account. 

It  is  unquestionable  Law,  upon  all  the  Authorities, 
that  an  Account  for  Tithes  is  only  given,  in  this  Court, 
«8  a  consequence  of  the  Title  of  the  Plaintiff  being 
clearly  made  out,  and,  if  there  is  any  reasonable  doubt 
of  the  extent  of  his  Legal  Right,  that  this  Court  will  not 
«ct  until  the  Right  be  established  at  Law.  It  has  been 
«aid  that,  where  a  Defence  of  this  nature  has  been  set 
^,  it  is  necessary  either  to  produce  the  original  Grant 
^hich  severed  the  Tithes,  or  to  give  Evidence  of  the 
Grant  I  think  that  a  considerable  degree  of  obscurity 
ksbeen  thrown  upon  that  doctrine  by  the  Judgment  of 
lord  Ncrthingtonj  in  the  Case  of  Fanshaw  v.  Rotheram, 
in  3d  Gwillim,  but  which  is  more  fully  reported  by 
Mr.  Eden.  But,  even  in  the  Case  of  Fanshaw  v. 
tkeram,  though  the  Proposition  seems  to  be  so  laid  down 
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by  Lord  Northington^  yet  it  is  manifest  that  he  admitted 
Evidence  of  Possession  as  being  satisfactory  that  there 
had  been  a  Grant,  although  there  was  no  Grant  pro- 
duced, nor  any  Evidence  given  of  the  existence  of  any 
Grant  at  any  time,  other  than  that  which  might  be 
drawn,  by  inference^  from  the  fact  of  long  Possession. 
A  great  variety  of  Cases  were  referred  to  in  the  Argu- 
ment, which  it  is  not  necessary  to  travel  through :  they 
are  all  to  be  found  stated  in  the  last  Case  of  Bacon  v. 
Williams,  which  first  came  before  Sir  J.  Leach,  V.  C, 
and  afterwards  before  Lord  JEldon,  C. :  and  the  result  of 
all  the  Cases  seems  to  me  to  be  this,  that,  if  there  has 
been  an  adverse  Retainer  of  Tithes  grounded  upon  an 
Allegation  of  Title,  to  which  Title  colour  is  given  by  the 
production  of  old  Instruments,  this  Court  will  not  inter- 
fere, even  on  behalf  of  a  Spiritual  Rector,  without  he 
proves  his  Title  at  Law.    In  the  Case  of  Bemey  v. 
Harvey  J  Lord  Eldon,  speaking  of  the  Case  of  /iw- 
shaw  V.  Rotheraniy  says  :  "  That  was  the  Case  of  a  Lay 
Impropriator :  the  Defendant  was  a  Person  not  pre- 
scribing in  rum  decimando,  but  claiming  Title  to  the  Tithed 
in  pernancy ;  and  the  Doctrine  of  the  Court  in  that  Cas^ 
also  was  that  a  mere  Retainer,  unexplained  by  any 
Deed  or  Instrument  asserting  Title,  not  merely  to  retain^ 
but  to  enjoy,  is  not  a  Defence  against  a  Spiritual  Persoa 
or '  a  Lay  Impropriator.    If,  on  the  other  hand,  it  ap- 
peared, in  the  Case  of  a  Lay  Impropriation,  that  the 
Defendant  had  Lands  which  never  paid  Tithes,  and 
had  made  them  the  subject  of  Lease  or  Conveyance 
under  colour  of  Title,  coupling  the  fact  of  Retainer  and 
the  colour  of  Title,  they  considered  that  a  sufficient 
Ground  for  sending  it  to  Law:  but,  if  no  more  was 
alleged  than  a  mere  Case  of  Retainer  and  Prescription 
in  non  decimando,  they  would  not  send  that  to  Law." 
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That  appears  to  me  to  be  a  clear  Statement  of  the  1832. 
doctrine  to  be  deduced  from  the  Cases  which  were    '  ' 
quoted.    In  addition  to  the  Case  of  Fanshaw  v.  JKo-  Hughes 
theram  (which  was  a  Case  of  Thirtiethable  Lands),  there 
is  the  subsequent  Case  of  Foxcroft  v.  Parris  (o),  which 
was  a  Case  of  Thirtiethable  Lands  also.    In  that  Case, 
Lord  Alvanley,  M.  R.,  refused  to  make  a  Decree  for  an 
Account  until  the  Title  was  proved  at  Law.    The  same 
doctrine,  in  other  words,  is  to  be  found  in  what  Lord 
Eldon  said  in  giving  Judgment  in  the  Cases  of  Norbury 
V.  Meade,  Cherry  v.  Legh,  and  Bacon  v.  Williams. 
The  Case  of  Bacon  v.  Williams  seems  to  be  entitled  to 
most  weight  in  this  particular  Case,  because  it  was  said 
there,  as  an  Answer  to  the  Plaintiffs  claim,  that  Mr. 
Pkillipps  was  entitled  to  a  certain  annual  Sum  of  4s.  10  d. 
as  a  Modus  for  the  Tithes  of  Cliff  Slade ;  and  it  appears 
that  there  was  no  Deed  produced  which  showed  the 
severance  of  the  Modus,  if  it  were  a  Modus,  from  the 
Spiritual  Rector :  but  the  first  item  of  proof  that  was 
adduced  was  a  Deed  dated  in  1G70,  by  which  the  Rate 
Tithe,  as  it  was  called,  was  conveyed  to  an  Ancestor  of 
Mr.  Phillipps :  but  that  Conveyance,  followed  by  some 
other  Deeds,  and  coupled  with  the  Oral  Evidence  that 
there  always  had  been  that  Payment  made,  to  Mr. 
fkUUpps  and  his  Ancestors,  as  the  Persons  rightfully 
^titled  to  it  as  a  portion  of  Tithes,  was  sufficient  to 
induce  a  Jury  to  hold  that  he  was  entitled  to  that  Modus, 
^  a  portion  of  Tithes,  although  there  was  no  original 
Grant  produced,  nor  any  Evidence  produced,  other  than 
what  was  mere  matter  of  inference  from  those  facts, 
that  there  ever  had  been  any  Grant  which  severed  the 
Tithes  from  the  Spiritual  Rector. 


(0)  5  Ves.  221. 
B  b3 


352 


CASES  IN  CHANCERY^ 


1833. 


Hughes 
Davies. 


Lord  Cliv€y  therefore,  having  produced  this  Deed  of 
the  year  1659,  and  also  subsequent  and  anterior  Con- 
veyances speaking,  in  a  general  way,  of  the  Hthes  of 
Llanfyllin,  and  having  got  this  Evidence,  namely,  that 
the  Rector  himself  has  admitted  that  he  was  entitled, 
in  respect  of  this  and  some  other  Lands,  to  the  Thirtieth 
only,  at  the  time  that  he  was  asserting  his  Title  to  the 
Tithes  of  the  rest  of  the  Parish,  in  full,  I  should  not 
I  think  be  justified  in  making  a  Decree  for  an  Account, 
until  the  Plaintiff  has  proved  his  Title  at  Law.  There- 
fore the  Order  I  shall  make  is  that  this  Bill  be  retained 
for  12  Months,  with  liberty  for  the  Plaintiff,  to  bring 
such  Action  as  he  shall  be  advised,  touching  the  Matters 
in  question :  And,  in  case  the  Plaintiff  shall  not  proceed 
to  Trial  in  such  Action,  within  that  time,  that  the  Bill 
be  dismissed  with  Costs :  but,  if  he  shall  proceed  to 
Trial  within  that  time,  then  that  the  consideration  of 
Costs  and  Further  Directions  be  reserved  in  the  mean 
time:  and,  in  either  event,  the  Parties  are  to  be  ai 
liberty  to  apply  to  the  Court,  as  there  shall  be  oc- 
casion (p). 


(p)  No  Action  was  brought  by  the  Plaintiff. 
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CROMPTON  v.  WOMBWELL*.  28th  April. 

Henry,  Earl  Fauconlerg,  by  his  Will,  dated  in  Srlw!^ 
November  1801,  devised  all  his  Estates  to  the  Defend-  Compensation. 

ants.  Lord  Melbourne  and  Sir  George  Wombwell  in  Fee,  in   

Trust  to  settle  his  Estates  in  Over  Silton,  Nether  Silton,  ^jj^^^^g^^^^ 
and  certain  other  Places  in  the  County  of  Yorky  on  his  Tithe-free,  to ' 
Daughter^  Lady  -4n»  Wombwell,  and  her  Issue,  in  strict  B.  Afterwards, 
Settlement,  and  his  Estate  at  Kepwick,  in  the  same 
County,  on  Lady  Charlotte  Wynn  Belasyse  and  her  Parish  part  of 
bsue,  in  like  manner :  and  he  directed  that,  in  the  Set-  ^1^®  ^^*fi]ed^ 
tlement  to  be  made  by  the  Trustees,  Powers  of  Sale  and  Bill^for  l  ithes 
Exchange  should  be  inserted,  in  the  usual  form.    The  against  the 
Testator  died  in  March  1802 ;  and  in  January  1806,  anortie^^^^^ 
the  Trustees  put  up  for  Sale  by  Auction  the  Estates  di-  the  Estate,  as 

wcted  to  be  settled  on  Lady  C.  Wynn  Belasyse  and 

.  ^  ^  tuate  m  L. 

her  Issue.    In  the  Particulars  of  Sale,  the  Kepwick      agreed  that 

Estate  was  stated  to  be  chiefly  Tithe-free,  and  the  Out-  part  of  the  Pur- 
goings  of  it  were  described  as  follows  :  "  Outgoings  gjjQui^ 
from  a  part  of  Kitson's  Farm,  12  Z. :  a  Modus  from  the  apart,  as  an  In- 

Township  of  Kepwick,  13  s.  4rf.:  a  Modus  to  Cowsby,  demnity  toB. 

against  tne 
Claim  made  by 

♦  See  Crompton  v.  Wombwell,  ante,  Vol.  IV.  p.  628.         (j^ .  which  was 

accordingly 

done,  and  B.  paid  the  remainder  of  his  Purchase-money,  and  took 
a  Conveyance  of  the  Estate.  C.  died,  and  his  Suit  was  dismissed  for 
want  of  prosecution,  but  the  Indemnity  fund  was  not  transferred  to 
A.  One  of  C.'s  Successors  instituted  a  fresh  Suit  for  the  Tithes  of 
the  same  Lands.  Pending  these  Proceedings  it  was  discovered  that 
those  Lands  were  situate  in  the  Parish  of  S,  and  were  titheable  to 
the  Rector  of  S.,  and,  on  proof  of  those  facts,  the  latter  Suit  was  dis- 
missed at  the  hearing.  Held  that  B.  was  entitled  to  a  Compensa- 
tion out  of  the  Fund,  for  the  Tithes  of  the  Land  situate  in  S> 
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'       '       '     16/.  15*.  4rf." 
Crompton 

Lord  Joseph  Swift,  who  had  been  employed  to  value  the 

Melbourne.  Kepwkk  Estate  for  the  Plaintiff,  with  a  view  to  his 
purchasing  it,  received  one  of  the  Particulars  firom  the 
Agent  of  Mr.  Wynn  Belasyse,  the  Husband  of  Lady 
C.  W.  Belasyse ;  and,  in  making  his  Valuation,  he  had 
regard  to  the  Contents  of  the  Particular,  and  valued  the 
whole  of  the  Estate  as  being  Tithe-free,  except  so  far  a* 
it  was  subject  to  the  Moduses  and  Outgoings  mentioned 
in  the  Particular;  and  he  sent  his  Valuation  to  the 
Plaintiff.  The  Kepwkk  Estate  not  having  been  sold  by 
Auction,  the  Trustees,  by  Indentures  of  the  2d  and  3d 
of  May  1805  settled  that  Estate  on  Lady  Charlotte 
Wynn  JSelasysey  and  her  Issue,  pursuant  to  the  Direc- 
tions of  the  Will;  and,  on  the  4th  of  May  1806,  they, 
together  with  Mr.  and  Lady  C.  Wynn  Belasyse,  entered 
into  an  Agreement,  in  writing,  with  the  Plaintiff,  for  the 
Sale  of  the  Estate  to  him  for  29,500  which  exceeded 
Swift's  valuation.  The  Agreement,  after  describing  the 
Estate  particularly,  proceeded  thus :  "Which  said  Manor, 
Messuages,  Lands,  Tenements,  Hereditaments  and  Pre- 
mises hereinbefore  particularly  mentioned,  are  situate  and 
being  in  the  several  Towns, Townships,  Precincts  or  Terri- 
tories of Kepwick  aforesaid,  and  Cowsby  and  Nether  SiltoHf 
or  in  the  Parishes  of  Leak  and  High  Siltony  in  the  said 
County  of  York,  and  were  late  the  Estate  of  the  late  Earl 
of  Fauconberg,  w[id  are  free  from  all  Incumbrances  what- 
soever, other  than  and  except  the  yearly  Sum  of  ISs.  4i 
payable  to  Warcup  Consett,  his  Heirs  and  Assigns  for  ever, 
as  and  for  a  Modus  for  and  in  lieu  of  all  the  Tithes,  as  well 
Gi'eat  as  Small,  arising  and  renewing  within  such  parts  or 
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part  of  the  said  Messuages,  Lands  and  Tenements  as  are 
situate  and  being  within  the  Township  or  Territories  of 
Kepwkk  aforesaid  9  and  in  the  Parish  of  Leaky  and  also 
excepting  the  yearly  Sum  of  2Z.  payable  for  ever  to  the 
Eector  for  the  time  being  of  Cowshy  aforesaid,  as  and 
for  a  Modus  for  and  in  lieu  of  the  Tithes,  as  well  Great 
w  Small,  arising  and  renewing  within  such  parts  of  the 
said  Hereditaments  and  Premises  as  are  situate  and  being 
within  the  Township,  Precincts,  Territories  or  Parish  of 
Cawsby  aforesaid,  and  also  excepting  the  yearly  Sum  of 
a/.  2s.  payable  to  the  Vicar  for  the  time  being  of  Leak, 
^Eks  and  for  a  Modus  for  and  in  lieu  of  all  the  Tithes,  as 
well  Great  as  Small,  arising  or  renewing  within  such  part 
or  parts  of  the  said  Messuage,  Farm  and  Lands  now  in 
tie  Occupation  of  the  said  James  Weighilly  as  are  situate 
ajid  being  in  the  Town,  Township  or  Territories  of 
Aether  Silton  aforesaid." 

After  the  Agreement  was  signed,  it  was  discovered  that 
JSTifjow's  and  WeighiW^  Farms  were  situate  partly  in  the 
1*ownship  of  Kepwick  and  partly  in  the  Township  of 
^^ether  Silton;  upon  which  a  question  arose,  whether 
^ke  parts  situate  in  the  latter  Parish,  passed  under  the 
I^evise,  in  Lord  Fauconberg*s  Will,  in  favour  of  Lady 
C^.  Wynn  Belasyse  and  her  Issue,  or  under  the  Devise 
favour  of  Lady  Ann  Wombwell  and  her  Issue  :  pre- 
"^^ously,  however,  the  whole  of  those  Farms  had  been 
Considered  as  passing  under  the  former  Devise.    In  con- 
^^(pence  of  this  Doubt  it  was  agreed  that  4,000  /.,  the 
Estimated  Value  of  the  Premises  affected  by  it,  should 
deducted  from  the  Purchase -money,  and  that  the 
Performance  of  the  Contract,  as  to  those  Premises, 
should  be  suspended  until  the  question  could  be  de^ 
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1 832.        cided,  but  should  be  proceeded  with  as  to  the  Remaindec 
of  the  purchased  Estate. 

Crompton 

V. 

l^QJ^J^  In  Michaelmas  Term  1808,  and  after  that  arrange^ 

Melbousnk*  T^Gnt  had  been  made,  Daniel  Addison,  Clerk,  the  Vicaa 
of  Leak,  filed  a  Bill  for  Tithes  against  several  of  tb^ 
Tenants  of  the  Lands  not  afiected  by  the  doubt,  whidi 
were  situated  in  the  Township  of  Kepwick  and  Pariib 
of  Leak.  By  Indentures  of  the  9th  and  10th  of  Jans 
1808,  after  reciting  Lord  Fauconberg^%  Will,  and  that 
the  Trustees  had  contracted  with  the  Plaintiff  for  the 
Sale  to  him  of  the  Inheritance  in  Fee  Simple  in  Poi- 
session  of  and  in  the  Lordship  or  Manor  of  Kepvaiif 
and  all  the  Lands,  Tenements  and  Hereditaments  sitmle 
or  being  within  the  said  Manor,  Town  or  Township  or 
Territories  of  Kepunck,  within  the  Parish  of  Leak,  M 
thereinafter  described  (being  parcel  of  the  Premiseswhidi 
were  comprised  in  the  Indentures  of  May  1805)  fi« 
from  all  Incumbrances,  except  and  subject  as  therein- 
after mentioned,  at  or  for  the  price  or  sum  of  25,500/i: 
It  was  witnessed  that,  in  consideration  of  10,000/.  toil 
1,500/.  padd  to  Lord  Beauchamp  and  another  Mortgi^ 
of  the  Estate,  and  of  14,000  /.  paid  to  the  Trustees^  the 
Manor  of  Kepivick  and  all  the  other  Hereditaments 
comprised  in  the  Agreement,  except  those  parts  of 
fVeighilTs  and  Kitson's  Farms  as  to  which  the  doubt 
was  entertained  (the  Hereditaments  not  excepted  being 
mentioned  to  be  situated  in  the  Towns,  Townships,  Pre- 
cincts or  Territories  of  Kepwick  or  Cowsby,  and  in  tbn 
Parish  of  Leak)  were  conveyed  to  the  Plaintiff  in  Fee, 
subject  to  the  payment  of  ISs.  4d.  to  Waraqi  CmuM 
his  Heirs  and  Assigns,  as  and  for  a  Modus,  and  in  lien  of 
all  the  Tithes  of  such  parts  of  the  Lands  thereby  convejed 


CASES  IN  CHANCERY. 


367 


8  were  situate  in  the  Manor,  Township  or  Territories 
tKepwickj  and  also  subject  to  and  chai^eabie  with  the 
early  Sum  of  2  /.  payable  to  the  Rector  of  Cowsby, 
I  and  for  a  Modus  in  lieu  of  the  Tithes  of  such  parts  of 
e  Lands  thereby  conveyed  as  were  situate  in  the  Town, 
iwnshipy  Precincts  or  Territories,  or  Parish  of  Cowshy : 
d  those  Moduses  were  excepted  in  the  Covenant 
unst  Incumbrances.  The  parties  having  agreed  to 
iemniiy  the  Plaintiff  against  the  claim  made  by 
*•  Addison^  a  Memorandum  dated  the  22d  of  June 
)8,  and  signed  by  the  Plaintiff,  Mr.  and  Lady  C. 
jfiM  Belasyse  and  the  Trustees,  was  endorsed  on  the 
lease  of  June  1808,  by  which  it  was  declared  that^ 
bough  the  Sum  of  14,000/.  was  mentioned,  in  the 
lenture  and  in  the  Receipt  endorsed  thereon,  to  be 
1  Consideration  Money  paid,  by  the  Plaintiff,  to  the 
istees,  it  was  understood  between  them  that  the  Sum 
10,400/.  only  had  in  fact  been  paid,  the  Sum  of  3,600/. 
ring  been  laid  out,  by  the  Plaintiff,  with  the  consent 
1  approbation  of  Mr.  and  Lady  C  Wynn  Belasyse, 
the  purchase  of  5,255/.  9  s.  Three  per  cent.  Bank 
muities,  in  the  Names  of  the  Trustees  and  Samuel 
vmpUm  the  Younger,  which  Sum  it  was  agreed  should 
aain  in  their  Names  pending  the  Suit  which  had  lately 
en  instituted  by  Daniel  Addison  claiming  a  right  to 
5  Vicarial  Tithes  of  the  Estates  conveyed  by  the 
dentures  of  the  9th  and  10th  of  June  1808,  and  which 
d  been  sold  Tithe-free,  save  the  Moduses  before 
aitbned :  and  that  it  was  also  understood  and  agreed 
It,  until  the  Suit  should  be  decided,  the  Dividends  of 
1 5,255/.  9s.  Stock  should  be  accumulated,  and  that 
*  accumulated  Fund  should  be  disposed  of  according 
the  Trusts  thereof  to  be  declared  by  a  Deed  intended 
be  forthwith  prepared,  and  which  the  Parties  respec- 
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tively  agreed  to  execute.  In  June  1808,  Mr.  Hirst,  who 
who  was  employed,  by  the  Plaintiff,  as  his  Solicitor  10 
the  Purchase,  waited  upon  Lord  Beauchamp,  the  fim 
Mortgagee  of  the  Kepwick  Estate,  at  his  house  in  ibm 
Country,  for  his  execution  of  the  Conveyance  to  thi 
Plaintiff;  and  a  few  days  afterwards,  his  Lordship^ 
SoUcitor  in  London  delivered,  to  Mr.  Hirst,  a  Box  coo. 
taining  the  Title-deeds  of  the  Estate,  which  he  took 
with  him  into  the  Country,  without  examining  its  coih 
tents.    Previously,  however,  to  September  1808,  Mr. 
Hirst  found,  amongst  the  Title-deeds,  the  Copy  of  • 
Decree  of  the  Court  of  Chancery  made  in  1626,  in  a  Sdt 
in  which  the  Master,  Fellows  and  Scholars  of  Trimif 
College  Cambridge  were  Plaintiffs  and  Thomas  I/flim 
(under  whom  Lord  Fauconberg  and  his  Ancestors  claimed 
the  Kepwick  Estate)  and  other  persons,  were  Defendants, 
and  in  which  it  was  stated  that  the  greater  part  of  that 
Estate  was  situate  in  the  Parish  of  Over  Silton  (of  whidi 
Parish  the  College  were  Rectors  and  entitled  to  the  Tithes), 
and  the  remainder  in  the  Parishes  of  Leak  and  Gnodjf* 
The  Fauconberg  Family  had  been  Lessees  of  the  Tithes 
of  Over  Silton  for  a  considerable  number  of  years  dowi 
to  Michaelmas  1819.    By  a  Deed-poll  of  tlie  21st  of 
October  1808,  executed  by  the  Trustees,  the  Plaintiff 
and  Mr.  and  Lady  C.  TVi/nn  Belasyse,  it  was  declared 
that,  until  the  Suit  instituted  by  Mr.  Addison  shouldhe  J 
finally  decided  or  determined,  the  Trustees,  and  SawMd  | 
Crompton  the  Younger  should  accumulate  the  Diri- 
dends  of  the  Stock,  and  that,  in  case  the  said  Suit  to 
then  pending  as  aforesaid,  should  be  finally  determined 
against  Mr.  Addison  in  respect  of  the  Tithes  claimed  by 
him,  the  accumulated  Fund  should  be  transferred  to  the 
Trustees ;  but  if,  on  the  final  decision  and  determination 
of  the  said  Suit,  either  the  whole  or  any  part  of  the 
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Lands  comprised  in  the  Deeds  of  June  1808,  should  be 
decreed  to  be  subject  to  the  payment,  to  the  said  Vicar 
of  leak,  of  any  Tithes  whatsoever,  that  then  the  whole, 
or  so  much  of  the  Fund  as  should  be  a  Compensation  to 
tke  Plaintiff  for  such  Tithes  and  for  his  Costs,  should 
be  transferred  to  him.  In  November  1808,  Mr-  Hirst, 
wbo  was  also  employed  by  Messrs.  Cocker  of  London^ 
the  Solicitors  for  the  Defendants  in  Mr.  Addison's  Suit, 
to  act  as  their  Agent  in  the  Country  and  to  collect  and 
furnish  them  with  Evidence  on  behalf  of  those  Defen- 
dants, sent  to  Messrs.  Cocker  a  Copy  or  Extract  from 
the  Copy  of  the  Decree  found  as  before  mentioned  :  but 
he  did  not  inform  the  Plaintiff  of  its  contents  until  some 
time  in  the  year  1810. 

Mr.  Addison  having  died,  his  Suit  was  not  proceeded 
with,  and  his  Bill  was  ultimately  dismissed  for  want  of 
Prosecution.  Dr.  Byam  succeeded  Mr.  Addison ,  but 
did  not  institute  any  fresh  Suit  respecting  the  Tithes. 
Prior  to  March  1811,  several  applications  were  made 
to  the  Plaintiff's  Solicitor,  by  and  on  behalf  of  Mr.  and 
lady  Charlotte  Wynn  Belasyse,  first  for  payment  of  the 
Divideuds  of  the  Indemnity  Fund,  and  afterwards  for 
the  transfer  of  the  Capital :  but  those  applications  were 
iK)t  complied  with,  the  Plaintiff  insisting  that  the  Fund 
should  remain  as  an  Indemnity  to  him,  until  all  ques- 
tions as  to  the  Tithes  of  the  Kepwick  Estate,  should  be 
finally  settled.  In  November  1814,  Mr.  Warrington 
SQcceeded  Dr.  Byam  in  the  Vicarage  :  and  in  Michael- 
nuks  Term  1818  he  filed  a  Bill,  in  the  Exchequer,  against 
the  Tenants  of  the  Farms  which  had  been  occupied  by 
the  Defendants  in  Mr.  Addison  s  Suit,  claiming  Tithes 
of  the  same  nature  as  had  been  claimed  by  Mr.  Addison. 
The  Defendants  in  that  Suit  pleaded  that  they  did  not 
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^^3^-  occupy  any  Lands  within  the  Parish  of  Leak,  On  t3 
Crompton  February  1825  the  Cause  was  heard;  and  tft 

^  Defendants  having  given  in  Evidence  the  Decree  mod 

Lord  other  proceedings  in  Trinity  College  v.  hepton  ad 
Melbourne.  Others  (of  which  they  had  not  been  able  to  procne 
Office-copies  until  some  time  in  the  year  1822,  oirog 
to  the  difficulty  that  was  experienced  in  discovermg 
where  the  originals  were  deposited)  the  Bill  was  <b- 
missed  with  Costs.  In  1817  Trinity  QMege  leased  the 
Tithes  of  Over  Silton  to  two  Persons  named  Sndtk  9si 
Horner :  in  1820  Lord  Melbourne  purchased  the  remaih 
der  of  their  Term,  and  afterwards  sold  his  interest  in  Ae 
Lease  to  the  Trustees  of  Lord  Fauconberg^s  Will,  whoa 
1826  took  a  Renewed  Lease. 

In  April  1826  the  Trustees  of  Lord  Faucanberg's  Will 
filed  a  Bill  against  the  Plaintiff  and  Samuel  Cnmft» 
the  Younger,  praying  that  the  Indemnity  Fund 
be  transferred  to  them. 

The  Bill  in  this  Cause  was  filed  in  November  I8i6, 
alleging  that  the  Plaintiff  contracted  to  purchase  tk 
Kepwick  Estate  upon  the  representations  made  to 
him,  by  the  Vendors,  that  it  was  situate  within  the 
Parishes  of  Leak  and  Cowsby^  and  was  exempt  from 
Tithes,  and  was  subject  only  to  the  Moduses  befcie 
mentioned  :  that,  until  after  the  Estate  had  been  con* 
veyed  to  him,  and  after  the  execution  of  the  Deed-pol 
of  October  1808,  he  had  no  notice  of  the  Decree  oriB| 
of  the  proceedings  in  the  Suit  of  Trinity  CoUege  t. 
Lepton  and  Others,  or  that  the  whole  of  the  Estate  irt* 
not  within  the  Parishes  of  Leak  and  Cowsby,  or  tbit 
there  was  any  ground  for  any  claim  by  the  College  cc 
any  other  Person,  for  any  Tithes  of  the  Estate,  except 
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be  Claim  of  the  Vicar  of  Leaky  and  the  Moduses.  The 
ffll  prayed  that  it  might  be  declared  that  the  Plaintiff 
ras  entitled  to  a  Compensation  in  respect  of  the  Tithes 
f  that  part  of  the  Estate  which  was  within  the  Parish 
r  Over  SUton ;  and  that  the  amount  of  such  Compen- 
ition  might  be  ascertained  and  paid  to  him»  out  of  the 
idemnity  Fund. 
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The  Defendants,  in  their  Answers,  insisted  that,  ac- 
)Tding  to  the  true  construction  of  the  Memorandum  of 
18  22d  of  June  1B08,  the  Plaintiff  was  not  entitled  to 
ny  relief,  unless  he  could  make  out  that  he  was  not 
ound  by  the  result  of  Mr.  Addison's  Suit,  or  that  the 
art  of  the  Keptcick  Estate  which  was  in  the  Parish  of 
jtaky  was  liable  to  the  payment  of  Tithes  to  the  Vicar 
if  that  Parish. 


Sir  E.  SugdeUy  Mr.  PepySy  Mr.  Temple ^  Mr.  Koe^ 
Mr.  Barber  J  Mr.  Blunt  ^  Mr.  Bet  hell  and  Mr.  R.  Atkin- 
»«,  were  Counsel  in  the  Cause  (a). 

The  Vice-Chancellor,  after  stating  the  facts  of 
the  Case,  continued  as  follows : 

Notwithstanding  the  precise  language  which  was  con- 
fined in  the  Memorandum  of  June,  and  in  the  Deed- 
poll  of  October  1808,  the  mere  fact  that  Mr.  Addison's 
^  had  failed,  and  Dr.  Byam  had  not  instituted  any 
Joit,  was  not  considered,  by  any  of  the  Parties,  as  ter- 
tuoating  the  question  really  in  existence  between  them  : 
ind,  notwithstanding  the  interval  that  took  place  from 
he  death  of  Addison  till  November  1818,  the  Trust  Fund 

(a)  The  Reporter  was  prevented,  by  Illness,  from  attending 
1  Court,  during  the  Argument. 
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was  allowed  to  go  on  accumulating.  It  was  not  until  N 
vember  1818,  that  Mr.  Warrington  filed  his  Bill 
which  Pleas  were  put  in  averring  that  the  Lands 
question  were  not  in  the  Parish  of  Leak.  Issue  vri 
taken  on  the  Pleas,  and  the  truth  of  them  being  made 
out  by  production  of  Office-copies  of  the  proceedii^ 
in  Trinity  College  v.  Lepton  and  Others^  the  Bill  m 
dismissed  with  Costs,  on  the  1st  of  February  1825. 
One  of  the  documents  in  the  Box  of  Deeds,  which  was 
delivered  to  Mr.  Hirst  between  the  months  of  June  and 
September  1808  was  a  copy  of  the  final  Decree  in  thit 
Cause.  It  seems  that  there  was  considerable  difficulty 
experienced  in  ascertaining  where  the  whole  of  the  Oii- 
ginals  of  these  proceedings  were  deposited,  and,  with- 
out Copies  of  them  nothing  could  be  done ;  but,  in 
1822,  a  portion  of  the  Documents  was  discovered,  by 
Mr.  Cocker  (the  Solicitor  who  managed  the  Defence)  in 
the  Rolls  Chapel,  It  was  not,  therefore,  until  1822  that 
there  was  any  capability  existing  of  proving  the  &ct 
which  was  represented  upon  the  copy  of  the  Decree 
which  was  found  in  the  Box.  Mr.  Hirst  had  been  the 
Solicitor  for  Mr.  Crompton  at  the  time  of  the  Purchaae, 
but  Messrs.  Cocker  were  the  Solicitors  who  managed 
the  Defence  in  Mr.  Warrington's  Suit,  and  Mr.  Htrd 
was  merely  employed  by  them,  as  their  Country  Agent, 
and  Mr.  Smith,  a  different  Person,  is  the  Solicitor  for 
Mr-  Crompton  in  this  Suit.  The  proceedings  in  Triuif 
College  v.  Lepton  and  Others,  show  that  the  Demesne 
Lands  of  Kepwick  consist  of  820  Acres,  of  which  680 
Acres  are  in  the  Parish  of  Over  Silton,  120  Acres 
in  the  Parish  of  Cowsby  and  120  Acres  in  the  Parish  of 
Leak.  Several  Instruments  were  discovered  in  I830f 
in  the  Muniment  Room  of  the  late  Lord  Fauconbergf 
of  which  an  Abstract  has  been  made ;  they  were  Deeds 
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jfhxch  manifest  that  the  Title  which  Lepton  had  to  the 
Kepwick  Estate,  was  deduced,  from  him,  to  the  Ancestor 
under  whom  Lord  Fauconberg  claimed.  The  question 
then  is,  upon  this  state  of  facts,  whether  Mr.  Crompton 
is  entitled  to  the  relief  he  asks  by  his  Bill. 

It  is  perfectly  plain  that  the  transaction  has  never 
been  completed  ;  for  the  Purchase-money  has  not  been 
paid.  It  was  said  that  I  am  to  consider  the  transaction 
as  if  the  Purchase-money  had  been  paid.  But  it  is 
clear,  as  a  matter  of  fact,  that  the  Purchase-money  is 
not  in  the  hands  of  the  Vendors ;  because  they  have 
themselves  filed  their  Bill  to  have  the  Fund  transferred 
to  them.  It  is  also  perfectly  plain  that  the  Parties  them- 
selyes  never  considered  that  the  Vendors  were  entitled 
to  the  Money;  because  they  allowed  the  matter  to 
deep,  subject  to  such  questions  as  might  be  raised, 
em  after  the  death  of  Addison,  And  then  the  ques- 
tion is,  whether  the  original  obligation  on  the  part  of 
the  Vendors,  to  make  good  their  representation,  can  be 
considered  as  having  been  destroyed,  merely  because 
the  Parties  have,  in  ignorance  of  the  real  fact,  under- 
taken to  take  a  special  Indemnity  out  of  the  Purchase- 
nioney.  Now  suppose  that  there  had  been  no  Agree- 
inent  at  all  with  respect  to  the  Indemnity,  and  a  portion 
of  the  Money  had  been  retained  by  Mr.  Crompton ;  it 
appears  to  me  that,  if  a  portion  of  the  Money  had  been 
i^etained  by  him  simply,  he  would,  beyond  all  question, 
have  had  a  right  to  this  Indemnity.  The  Cases  of  Cator 
V.  Lord  Pembroke  {b)  and  Thomas  v.  Powell  (c)  were 
cited.  In  the  Case  of  Cator  v.  Lord  Pembroke  the 
Court  refused  to  give  relief,  because  the  whole  Purchase- 

(*)  1  Bro.  P.  C.  301  ;  and  2  Bro.  P.  C.  282.    (c)  2  Cox,  394. 
Vol.  V.  c  c 
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money  had  been  paid  to  the  Trustees  for  the  Vend 
and  they  had  laid  it  out  upon  Trusts  for  other  Perso 
and  not  upon  particular  Trusts  for  the  Purchaser.  1 
Lords  Commissioners^  first,  and  Lord  TkurUnOf  afl 
wards,  held  that  the  transaction  was  completed,  ai 
consequently,  that  a  Court  of  Equity  could  not  relic 
but  only  because  the  transaction  was  completed  :  ai 
in  the  Case  of  Thomas  v.  Powell,  the  whole  point  w 
what  was  the  meaning  of  the  stipulation,  when  a  Pi 
chaser  pays  his  Money  into  Court,  that  it  shall  not 
paid  out  without  Notice.   It  was  said  that  the  r 
meaning  of  it  was  only  to  secure,  to  the  Purchaser 
proper  Conveyance;  and,  inasmuch  as  the  Purchai 
in  that  Case,  had  taken  his  Conveyance,  and  taken  p< 
session  and  paid  his  Purchase-money  into  Court,  it  n 
held  that  he  could  not  be  relieved,  because  the  transi 
tion  was  completed.    In  the  Case  of  HiU  v.  Sucklejfi 
(which  was,  I  think,  the  first  Case  of  the  kind  that  cm 
before  a  Court  of  Equity)  a  Purchaser  filed  a  Bill,  i 
to  be  relieved  from  a  Contract,  but  to  adopt  the  Cc 
tract,  so  far  as  it  could  be  carried  into  effect,  and  th 
to  have  Compensation  for  the  defect  arising  from  misi 
presentation.    It  was  strongly  contended,  in  that  Cai 
that  no  relief  ought  to  be  given ;  but  Sir  Grm 
M.  R.  thought  that  there  ought  to  be  a  deduction  fire 
the  unpaid  Purchase-money,  so  as  to  put  the  Purchas 
in  that  situation  in  which  he  ought  to  have  stood,  pr 
vided  the  nature  and  extent  of  the  Property  had  be< 
properly  represented  to  him  at  first.    Here  the  Pn 
chase-money  has  not  been  paid;  and  I  think  tbi 
unless  it  can  be  made  out  that  the  Purchaser  is  pr 
eluded  by  the  terms  of  the  Memorandum  of  June  at 


((/)  17  Ves.  394. 


CASES  IN  CHANCERY. 


365 


the  Deed  of  October  1808,  he  is  entitled  to  the  relief 
lie  asks.   Then  what  are  those  terms  in  effect?  Why 
all  Parties  bdng,  as  I  believe,  ki  utter  igncnrance  of  the 
real  fiicts  of  the  Case,  (for  I  never  can  suppose  that  the 
transactioa  could  have  proceeded  in  the  way  that  it  did, 
if  Sir  Creo.  WombweU^xA  Lord  Melbourne,  or  their  Agents 
liad  really  known  the  true  state  of  the  Case,  and  it  is 
perfectly  manifest  that  Mr.  Cramptcn  did  not  know  it) 
acted  upon  the  supposition  that  there  was  nothing  what- 
ever to  defeat  the  representation  thatthe  Estate  was  Tithe- 
free,  except  the  probability  that  the  Vicar  of  Leak  might 
succeed  in  the  Claim  that  he  had  set  up.   What  they 
tteaat  to  do,  in  substance,  was  to  provide  that  Mr.  Cromp- 
Urn  should  receive  an  Indemnity,  in  case  the  Vendor's  re* 
preaei^tion  should  prove  to  be  fallacious.  But  they  were 
Bustaken  about  the  mode  of  giving  the  Indemnity :  they 
meant  to  give  the  Indemnity^  and  they  did  not  exactly 
understand  the  subject,  or  the  mode  in  which  the  In- 
demnity ought  to  be  given,  merely  because  they  did  not 
trnderstand  the  facts  of  the  Case.  I  mention  this,  because 
it  was  argued  that  Mr.  Hirst j  before  the  Indemnity  was 
eiecuted,  knew  what  the  real  state  of  the  Case  was.  It 
is  to  be  observed  that,  even  if  he  had  learnt,  in  the  most 
correct  manner,  the  contents  of  that  part  of  the  last  por- 
tion of  the  proceedings  in  Trinity  College  v.  Lepton  and 
O^s,  which  was  in  the  Box,  it  would  not  decide  the 
Case;  that  Copy  alone  would  not  decide  it;  for,  upon 
looking  at  the  Decree,  I  find  that  a  vast  quantity  of 
Evidence  was  produced ;  so  that,  after  all,  what  Hirst 
luid  in  his  possession,  was  a  mere  Notice  to  him  that 
tiiere  might  be  some  Evidence  which  might  go  to  make 
out  the  Case  on  the  part  of  the  Defendants  in  the  Suit 
institated  by  the  Vicar  of  Leak.  I  cannot  therefore  think 
that,  if  Mr.  Crompton  had  been  himself  apprised  of  it 
c  c  2 
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before  the  Deedrpoll  of  October  1808  had  been  execntp-  ^ 
that  could  be  considered  as,  in  the  least,  depriving  l^^^. 
Cramptan  of  the  relief  which  he  asks.    It  appears  tjoo 
that  a  great  deal  of  Correspondence  passed,  and  tbut 


Crompton 
Lord 

Melbourne.  diflSculty  was  found  in  gettmg  up  the  Evidenoe 

which  was  required  to  support  the  Pleas. 


It  was  said  that  the  Parties  have  not,  by  the  Trust  Deed 
or  the  Memorandum,  provided  that,  in  case  it  should  ap- 
pear that  any  other  Person  was  entitled,  there  should  be 
no  Indemnity.    It  is  absurd  to  suppose  that  they  cooid 
do  so ;  and  J  apprehend  that,  unless  there  were  negative 
words  (which  it  is  quite  absurd  to  suppose  anybody 
would  have  used  unless  under  peculiar  circumstances) 
the  Case  comes  to  this:  the  Parties  meaning,  in  pomtof 
justice,  to  provide  an  Indemnity  against  a  Claim  vbich 
they  thought  might  be  enforced,  set  apart  a  portion  of 
the  Fund.    It  turns  out  that  the  Person  whom  they 
expected  might,  by  possibility,  succeed,  was  defeated, 
and  that  another  Person  is  entitled.    Now,  with  respect 
to  that  other  Person,  the  facts  tell  most  strongly 
against  the  Vendors,  not  however  so  as  to  affect  the 
character  of  any  Party.   The  facts,  as  they  appear  upon 
the  Evidence  and  admissions,  are  that,  for  a  long  series 
of  years.  Trinity  College  had  made  Leases  of  the  Tithe* 
of  Over  Silton  to  Lord  Fauconberg.   The  last  Lease 
was  allowed  to  expire  in  1819,  because  the  Devisees  in 
Trust  of  Lord  Fauconberg  thought  they  were  not  bound 
to  renew  the  Lease;  and  the  consequence  was  that 
Trinity  College,  in  1817,  granted  a  Lease  to  two  Person* 
named  Homer  and  Smith.    That  must  have  been  a  000* 
current  Lease.   In  1820  Sir  George  Wombwell  purchased 
the  remainder  of  the  Lease  from  Smith  and  the  Execu- 
tors of  Homer.    He  subsequently  sold  his  Interest  i^ 
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the  Lease  to  the  Trustees  of  Lord  Fatuxmberg's  Will ; 
and,  in  1826,  the  Lease  was  renewed,  to  Lord  Melbourne 
and  Sir  George  Wombwell,  as  such  Trustees.  If  then 
there  is  a  question  who  is  to  be  bound  by  the  posses- 
sioQ  of  Documents,  the  obligation  must  fall  much  more 
upon  the  Vendors,  who  have  them,  than  upon  any  other 
Person ;  and  the  Documents  which  would  have  made 
out  the  whole  of  this  Case,  were,  in  fact,  in  the  posses- 
sion of  the  Vendors*  So  far  therefore  from  there  being 
any  doubt  on  this  Case,  it  is  a  perfectly  plain  one ;  and 
1  have  no  doubt  whatever  that  Mr.  Crompton  is  entitled 
to  have  it  referred  to  the  Master  to  ascertain  what  is  the 
amount  of  Compensation  that  he  ought  to  receive  in 
respect  of  Tithes  being  payable  to  Trinity  College  for  so 
much  of  the  Farm  as  is  proved  to  be  in  Over  Silton. 
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17th  and  18th 

July. 
'  .  * 

Tithes. 

Modus, 
Evidence. 
Terriers. 

In  a  Suit  for 
Tithes  by  an 
Ecdesiiistical 
Rector  against 
the  Occupiers, 
a  Terrier  signed 
by  the  Vicar, 
Churchwardens 
and  Inhabitants, 
and  which  was 

DeSnSwM  a  D^ree  for  an  Account  of  the  Agistment  Tithe 

rejected.  Old  in  the  Township  of  Kirby ;  and  an  Issue  was  directed 
foundin^e  ^  ascertain  whether  he  was  entitled  to  that  Tithe  in  the 
Custody  of  the  other  Townships.    The  Issue  was  tried,  at  the 

Personal  Repre-  Spring  Assizes  for  the  County  of  For*,  in  the  year  18S9» 
sentative  of  a 
deceased  Tithe 
Collector  of  a 
former  Rector, 
were  received, 
although  there 
was  no  Evi- 
dence to  show 
by  whom  they 
were  made  out. 
The  Defendants 
set  u] 


HARCOURT  V.  PEIRSON. 

The  Plamtiff  was  the  Rector  of  the  Parish  of  Kbrklj 
in  Clevelandy  otherwise,  Kirkby-cum-BraughUm,  otbe^ 
wise,  Kirby  in  the  County  otYark.  The  Parish  is  divided 
into  the  five  Townships  or  Hamlets  of  Kirby  Propery 
Great Braughton,  Little Broughton,GrreatJ>ranumbymd 
Little  Dromanby.  The  Defendants  were  occupiers  of 
Lands  in  the  four  last-mentioned  Townships.  The  Ree- 
tory  is  Ecclesiastical ;  and  the  Vicarage  is  in  the  Gift 
of  the  Rector.  In  1824  a  Suit  was  instituted,  in  tlie 
Court  of  Exchequer,  by  Mr.  WiUis,  the  Vicar,  agaiwt 
several  Occupiers  of  Lands  in  the  five  Townships 
claiming  Agistment  and  other  Tithes.    Mr.  WiUis  ob- 


when  a  Verdict  was  found  for  the  Plaintiff.  A  net 
Trial,  however,  was  directed ;  and,  at  the  Spring  Assbes 
for  1830,  a  Verdict  was  found  for  the  Defendants:  and 
on  the  17th  of  July  in  the  same  year,  the  Bill,  softr 
as  it  sought  an  Account  of  the  Tithes  of  Agistment 
within  the  four  Townships,  was  dismissed  with  Cost8(a). 

(a)  See  WHlis  v.  Farrer,  2  Youn.  &  Jer.  217 ;  and  3  Yoon. 


set  up  a  Modus  *  J^r.  364,  381. 
of  IL  171.  gd. 

as  covering  the  Tithes  of  Four  Townships  in  a  Parish,  which  were 
claimed  bv  the  Plaintiff.  The  latter  proved,  by  Documents  older  than 
those  produced  by  the  Defendants,  that  separate  Moduscs,  amount- 
ing to  1  /.  17  J.  9^.,  had  been  paid  for  separate  portions  of  the  Four 
Townships.    Held  that  the  Modus  pleaded,  was  bad. 
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le  Bill  in  this  Cause  was  filed  in  November  1830, 
ng  for  an  Account  and  Payment  of  the  Tithes  of 
and  Agistment  within  the  four  Townships.  The 
idants  pleaded  a  Modus  of  1 2.  lis.  9(2.  to  be  pay- 
to  the  Rector,  for  the  Tithes  claimed,  on  Good 
J  in  each  year,  by  the  Occupiers  of  Lands  in  the 
Townships. 

e  Evidence  for  the  Plaintiff  consisted  of  Extracts 
the  Nana  Roll,  Pope  Nicholases  Taxation,  and 
Ecclesiastical  Survey,  26  Hen.  8,  and  of  several 
STB,  dated  in  1685,  1716  and  1727,  some  of  which 
signed  by  the  Vicar  and  Churchwardens,  and 
s  by  the  Vicar,  Churchwardens  and  some  of  the 
>itants;  and  also  of  Modus  Accounts  and  Receipts 
I  in  the  custody  of  the  Personal  Representative  of 
hreenside,  who  had  been  Tithe  Collector  to  a  former 
>r,  and  some  of  which  were  in  his  own  hand- 
ig,  and  others  were  signed  by  Persons  who  were 
d  to  have  been  his  Predecessors.  The  two  earliest 
2rs  stated  that  the  Composition  Money  was  pay- 
to  the  Rector  yearly,  on  Good  Friday,  for  Tithe 
throughout  the  Parish,  except  Kirby,  and  was 
ed  to  amount  to  between  305.  and  405.  per 
n.  The  Terrier  of  1716  stated  a  customary  Rent 
s.  Sd.  per  annum  to  be  paid^  to  the  Rector,  in  lieu 
the  Hiny,  in  Great  and  Little  Dromonby;  Ss.Sd. 
nnum,  in  lieu  of  the  same  Tithe^  in  Little  Brought 
and,  in  Great  Broughton,  4  s.  per  annum,  in  lieu  of 
Tithe  Hay  for  all  the  Grange  Land,  3  d.  per  Ox- 
in  lieu  of  Tithe  Hay  for  the  Land  on  the  King's 
I,  and  1  d.  per  Oxgang  in  lieu  of  the  same  Tithe  for 
^d  on  St,  John's  Hold,  and  Id.  per  Cottage, 
c  c  4 
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The  Terrier  of  1727  was  as  follows : — "  Item,  Pr^ 
scription  Money  paid  upon  Good  Friday  in  JBr& 
Church  Porch  in  lieu  of  Tithe  Hay  throughout  the  who^ 
Parish,  except  Kirhhy  ;  which  said  Prescription  Mon^ 
is  8  5.  3  d.  in  Little  Braughtan,  and  1  s.  the  Bli| 
Tithe  per  annum,  and  in  Great  Broughton,  3(L  per 
Oxgang  for  that  on  the  King's  Hold,  and  1(L  per 
Oxgang  for  that  on  St.  John's  Hold,  and  id.  per  Cot- 
tage. 


The  Counsel  for  the  Defendants  objected  to  the  admis- 
sibility of  such  of  the  Modus  Accounts,  as  were  dated 
prior  to  Greenside  being  appointed  Tithe  Collectofi  OQ 
the  ground  that  there  was  no  Evidence  to  show  who  the 
Persons  were  whose  Names  were  subscribed  to  them,  or 
that  those  Accounts  had  ever  been  in  Greenside's  pos- 
session. 


But  the  Vice-chancellor  said  that  the  Papers 
admitted  to  have  come  out  of  the  possession  of  the 
Personal  Representative  of  a  Person  who  had  been  the 
Tithe  Agent  of  the  Rector ;  and  that  Papers  of  tbe 
description  which  they  appeared  to  be,  coming  out  of 
such  Custody,  ought  to  be  received  in  Evidence ;  be- 
cause a  subsequent  Tithe  Collector  was  the  naturJ 
depositary  of  Papers  which  showed  the  Receipt  of  the 
Tithes  by  Persons  at  an  earlier  period. 

The  Papers  in  question  were  accordingly  read:  the 
Payments  mentioned  in  them  tallied  with  those  rx^^ 
tioned  in  the  Terriers,  and  amounted  to  1  /.  17  5.  9(/« 
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The  Eridence  for  the  Defendants  consisted:  Ist^  Of 
the  Depositions  in  Willis  v.  Farrer(b),  in  which  the  Wit- 
nesses deposed  to  the  Modus  being  payable  as  pleaded 
in  the  Answer,  both  from  their  own  knowledge,  and 
fimn  what  they  had  heard  from  deceased  Inhabitants  of 
the  Parish.  2dly,  Of  three  Terriers  dated  in  1764, 
1770  and  1777,  and  signed  by  T.  Murgatroyd,  Rector, 
W,  Ellis,  Vicar,  and  by  the  Churchwardens  and  some 
of  the  Inhabitants,  and  which  stated  that  a  Modus  of 
\L  lis.  9  J,  or  thereabouts,  was  payable,  on  Good 
Friday,  in  Kirby  Church  Porch,  for  the  Tithe  of  Hay 
throughout  the  whole  Parish,  except  within  the  Town- 
ship of  Kirby.  3dly,  Accounts  from  1740  to  1812,  in 
the  hand-writing  of  Greenside  and  other  Tithe  Agents 
of  the  Rectors  for  the  time  being,  which  were  headed  as 
Accounts  how  the  Modus  in  lieu  of  Tithe  Hay  and 
Grassing  Ground,  or  Tithe  Hay  and  Agistment,  had 
l)een  paid  in  Kirby  Church  Porch,  every  Good  Friday, 
time  out  of  mind,  and  which  contained  the  Names  of  the 
Occupiers  and  the  small  Sums  payable  by  them  seve- 
ndly,  which  amounted,  in  the  whole,  to  iZ.  17  5.  9d. 
4thly,  A  Book  in  Mr.  Murgatroyd's  hand-writing,  and  an 
Order,  signed  by  him,  dated  13  July  1770,  and  direct- 
ing Greenside  to  pay,  to  Mr.  Ellis,  the  1  /.  lis.  9d. 
^kich  Greenside  had  received  for  Murgatroyd,  on  Good 
Friday  then  last,  and  a  Receipt  for  the  same  Sum, 
signed  by  Ellis. 
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Other  Terriers  were  tendered  by  the  Defendants,  some 
of  which  were  signed  by  the  Vicar,  Churchwardens  and 
Inhabitants,  and  the  rest  by  the  Churchwardens  and 


ih)  These  Depositions  were  read  by  agreement  between  the 
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Inhabitants  alone.  The  Plaintiff's  Counsel  objected 
their  admissibility,  on  the  ground  that  they  were  i 
signed  by  the  Rector,  and,  therefore,  ought  not  to  be  uf 
against  him.  The  Counsel  for  the  Defendants  cited  P< 
V.  JDurant  (c)  and  Illingworth  v.  Leigh  (d).  The  Pli 
tiff^s  Counsel  replied  that,  in  this  Case,  the  Vicar  Ii 
claimed  adversely  to  the  Rector ;  that,  in  PotU  v.  2>icfa 
the  Rector  was  a  Party  to  the  Record,  not  as  Rector,  ( 
as  a  Proprietor  of  Lands  in  the  Parish;  that,  acooidii 
to  the  Rules  of  Pleading,  the  Rector  would  not  ha^ 
been  a  proper  Party,  as  Rector ;  that  here  the  Recti 
was  a  proper  Party  to  the  Record,  in  that  charactei 
that,  in  IlUngwcrth  v.  Leigh,  the  Terrier  was  tendere 
on  behalf  of  the  Vicar ;  that  a  Terrier  was  not  Eyidenc 
of  Reputation,  but  as  a  Declaration  by  a  Party  in  jw 
Jure ;  and  that  it  was  a  Statement  made  for  the  purpoi 
of  being  Evidence,  and  did  not  flow  from  the  mind  c 
the  Party,  in  the  ordinary  course  of  his  life,  and  wIm 
he  has  no  motive  to  speak  anything  but  the  Truth. 

The  Vice-Chancellor  : 

I  think  that,  on  Principle,  these  Terriers  ought  not  ii 
be  received.  In  Questicnis  of  Pedigree,  Narratives  a* 
admitted  as  being  Representations  made  by  a  Vuxtj 
who  has  no  bias  on  his  mind,  as  to  the  state  of  U 
family.  But  Terriers  are  made  under  such  circu 
stances  as  that  there  must  be  a  bias  of  mind  either  01 
one  side  or  the  other ;  and  it  would  be  extraordinar] 
that  a  Person  who  is  absent  from  the  Declaratioa 
should  be  bound  by  it,  as  it  is  not  made  in  the  way  01 
casual  conversation,  but  for  the  express  purpose  oi 
adjudicating  on  the  Rights  of  the  absent  Party,  b 


(c)  3  Anst.  789.  {d)  Gwill.  1615. 
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this  case,  where  the  Rector  is  a  Spiritual  Rector^  the 
reason  for  rejecting  the  Terriers  is  stronger  than  where 
ie  is  a  Lay  Impropriator;  for  a  Spiritual  Rector  is 
bound  to  reside,  and,  therefore,  may  be  presumed  to 
baTe  been  on  the  spot ;  and,  consequently,  his  Signa- 
ture onght  not  to  be  dispensed  with. 

Sir  E.  Stigden,  Mr.  Knight,  Mr.  Boteler  and  Mr. 
Faber,  for  the  Plaintiff,  said  that  all  the  old  Documents 
mentioned  Tithe  Hay  only,  as  being  covered  by  the 
Modus ;  that  the  modem  Evidence  extended  it  to  Agist- 
aent,  which  was  clearly  an  Encroachment;  that  it 
appeared  that  1  cL  was  payable  for  every  Cottage ;  but 
thai  Payment  could  not  be  any  Part  of  the  Modus  of 
U  17«.  9cf.  which  was  alleged  to  be  payable  for  Tithe 
of  Hay  and  Agistment ;  that  the  Sums  mentioned  in 
the  Accoimts  produced  by  the  Defendants,  could  not  be 
tiie  Proportion  which  each  Individual  contributed  to 
the  alleged  Modus,  according  to  the  Extent  of  his 
Lands,  for  3  d,  per  Oxgang  was  payable  for  the  Land 
<tt  the  King's  Hold,  and  1  d.  per  Oxgang  for  the  Land 
Ok  iS^  John^s  Hold,  and  it  appeared  that  a  Person,  who 
W  a  large  Proprietor,  paid  1  d.,  and  a  Cottager  paid 
ItLalso;  that  the  Defendants  had  pleaded  one  entire 
Modus  as  covering  the  whole  of  the  four  Townships, 
hat  that  it  was  proved  that  separate  Sums  were  payable 
separate  Parts  of  the  Townships;  and  consequently 
that  the  Defendants  had  not  supported  their  Modus  as 
laid. 

Sir  C.  Wetherell,  Mr.  Simpkinsan  and  Mr.  Wright, 
for  the  Defendants,  said  that  the  Heading  of  the 
Accounts,  and  the  Receipts  which  the  Defendants  had 
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given  in  Evidence^  showed  that  the  Modus  was 
entire  Modus^  though  it  was  afterwards  subdivided  J^j 
the  Occupiers,  as  amongst  themselves,  and  that 
covered  the  Tithe  of  Agistment,  as  well  as  of  Hay; 
and  that  that  Evidence  was  corroborated  by  the  Depo- 
sitions :  that  there  were  many  Cases  in  which  the  strid; 
natural  meaning  of  words  used  in  Instruments  similar 
to  those  produced  for  the  Plaintiff,  had  been  controlled 
by  usage,  and  in  which  a  Modus  for  the  'Hthe  of  Hty, 
had  been  held  to  cover  the  Tithe  of  Agistment,  Manif 
v.  Lodge  (e),  Pritchett  v.  Haneybarfieif),  Gibson 
Peacock,  {g),  Willis  v.  Farrer{h),  Stuart  v.  Greesr 
alHi):  that  the  Defendants' Terriers  showed  thatooe^ 
entire  Sum  was  paid  as  a  Modus,  and  Mwrgatrojit 
Order  showed  that  he  adopted  it :  that  the  Parties  wlio 
set  up  an  aggregate  Modus,  were  not  bound  to  show 
more  than  that  the  aggregate  Sum  had,  in  some  Axft 
or  other,  been  paid  for  the  whole  District  which  it  was 
alleged  to  cover,  and  that  they  were  not  bound  to 
account  for  the  Apportionment  of  the  Sum  amongst  the 
Occupiers :  that  the  Documents  produced  by  the  Plain- 
tiff were  not  inconsistent  with  the  Modus  as  laid ;  and 
that,  at  all  events,  the  Defendants  had  made  out  a  suffi- 
cient Case  to  entitle  them  to  an  Issue. 


The  Vice-Chancellor,  after  stating  the  object  of 
the  Bill,  and  the  Modus  as  laid  in  the  Answer,  proceeded 
thus : — In  support  of  the  Modus  so  laid,  the  Defendants 
have  entered  into  Evidence,  which  partly  consists  of 
the  Depositions  in  Willis  v.  Farter,  and  partly  of  three 

(0  9  Price,  231.  (A)  Ubi  supra, 

(jO  1  Youn.&  Jer.  135.       (1)  y  Price,  106. 
(g)  1  Youn.  184. 
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Terriers  dated  in  1764,  1770,  and  1777,  in  all  of  which, 
without  any  material  variation,  it  is  stated  that  there  is 
a  Modus  of  iLlls.  9d,  or  thereabouts,  yearly  to  be 
paid  upon  Good  Friday,  in  Kirkby  Church  Porch,  for 
the  Tithe  Hay,  throughout  the  whole  Parish,  except 
within  the  Township  of  Kirkby.  The  Defendants  have 
produced  a  great  quantity  of  other  Documentary  Evi- 
dence to  show  that,  from  1740,  various  Sums  have  been 
received  for  Tithe  Hay  and  Agistment,  which,  in  the 
aggregate,  amount  toll.  11$.  9  d.,  and  therefore  there 
seems  to  be  some  precision  given  to  the  Payment  of  the 
12.  lis.  9d.  beyond  what  is  stated  in  the  Terriers.  It 
is  observable  that,  in  the  Accounts,  1  d.  is,  in  some 
instances,  mentioned  to  be  payable  in  respect  of  a  Cot- 
tage. I  quite  agree  with  the  Defendants'  Counsel  that, 
ifihere  were  nothing  more  in  this  Case,  it  would  be 
a  matter  of  course  not  to  decide  against  the  Defend- 
ants; but,  if  the  Rector  pressed  for  an  Issue,  to  grant  it, 
and,  if  he  did  not,  to  dismiss  his  Bill. 


1832. 


Harcourt 
r. 

Peirson. 


'  The  Modus  which  is  laid,  is  a  Modus  of  1  Z.  17  5.  9  d., 
payable  by  the  Occupiers,  for  the  Tithes  of  Hay  and 
Agistment  in  the  four  specified  Hamlets.  The  Plaintiff 
andertakes  to  show  the  origin  of  this  alleged  uniform 
Hyment,  and  to  make  out  that,  though  there  had  been 
tlos  continued  payment  of  iZ.  lis.  9d.,  it  was  not 
a  Payment  of  the  gross  Sum  for  the  Tithe  of  Hay  and 
Agistment  for  the  four  Townships,  but  that  it  is  to  be 
attributed  to  a  collection  of  ancient  customary  Payments 
fflade  in  respect  of  Great  Dromonby,  Little  Dromonby 
^  Little  Broughton,  and,  in  Great  Broughton,  for  the 
^Jnmge,  the  Lands  on  King's  Hold  and  St.  John's 
Hold,  and  in  respect  of  Cottages.    And,  if  the  Plaintiff 
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can  show  that  the  1  /•  175.  9d.  is  to  be  referred  to 
a  collection  of  customary  Payments,  in  respect  of  Din- 
sions  of  Lands  such  as  I  have  mentioned,  that  would  be 
utterly  inconsistent  with,  and  destructive  of  the  Modu 
as  laid  in  the  Answer;  and  then  1  should  not  be  at 
liberty  to  direct  an  Issue  to  try  the  truth  of  the  Case 
which  he  makes  out,  because  the  Defendants  have  not 
attempted  to  meet  that  Case.    But,  instead  of  laying  j 
the  Modus  separately  for  distmct  Lands,  the  Defimdants  ! 
have  laid  a  Modus  of  one  entire  Sum  for  the  whole  four 
Townships. 

The  Question  then  to  be  considered  is,  what  Evidence 
the  PlaintiiF  has  produced  to  prove  the  exist^ice  of 
these  separate,  ancient  Payments,  which  might  lutie 
given  rise  to  the  one  annual  Payment  of  12.  llL^i 
The  Plaintiff  produces  a  Terrier  of  1686,  in  which  its 
stated  that  the  Composition  Money  payable  to  tbe 
Rector,  for  Tithe  Hay  throughout  the  Parish  exoqit 
Kirkby,  is  reputed  to  amount  to  between  208.  and  40t 
All  that  can  be  collected  from  this  Document  is,  fliaft 
the  Parties  who  signed  it  were  not  agreed  as  to  the 
exact  Amount  of  the  Composition  Money.  But  tbefl^  { 
the  Terrier  of  1716  mentions  that  a  customary  Rent  of 
128.  Sd.  per  annum  is  paid  to  the  Rector,  in  lien  oftbe 
Tithe  Hay  in  Great  and  Little  Dromonbyj  &c.  Sec.  So 
that,  if  there  were  any  Documents  which  would  shot 
the  number  of  Oxgangs  on  King's  Hold  and  St.  JM^ 
Hold,  and  the  number  of  Cottages,  means  would  k 
supplied  by  which  the  Amount  of  the  customary  P*J^ 
ments  mentioned  in  the  Terrier,  might  be  ascertained* 
The  Terrier  of  1727  coincides,  to  a  certain  extent,  witk 
the  Terrier  of  1716 ;  and,  if  it  could  be  shown  that  there 
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were  payments  made  such  as  this  Terrier  of  1727  repre- 
mts,  they  would  be  inconsistent  with  the  Modus  as  laid 
by  the  Defendants. 

It  is  hardly  worth  while  to  make  observations  upon 
tie  Nana  Roll  and  the  Ecclesiastical  Survey  of  Henry 
Ike  8th ;  but,  as  far  as  they  go,  they  appear  tb  support 
flie  Plaintiff's  Case,  though  I  do  not  consider  them  of 
much  weight. 

The  next  body  of  Evidence  produced  by  the  Plaintiff, 
IB  a  set  of  Papers  which  were  admitted  to  have  come 
OBt  of  the  possession  of  the  Personal  Representative  of 
die  Tithe  Agent  of  the  Rector  of  the  Parish.  Those 
Papers  tend  to  show  that  the  divided  payments,  which 
ire  stated  in  the  Terriers  of  1716  and  1727,  were  actually 
lade ;  because,  in  some  of  them,  payments  are  mentioned 
toliavebeenmade  for  the  Lands  in  Crrea^i>roiiion2y;  and 
others  of  them  mention  payments  to  have  been  made  in  re- 
spect of  the  Lands  in  Little  Dramonby,  which  payments 
together  would  amount  to  the  128.  Bd.  which  the  Ter- 
lierof  1716  shows  to  have  been  payable  for  Great  and 
Uttk  Dromonby.  Then  there  is  a  Paper,  signed  by 
Skkird  Appletm,  in  the  following  words : — "  Received 
(A  Ck)od  Friday,  being  March  Slst,  1738,  of  the  Inhabi- 
tants of  Great  and  Little  Braughtan^  their  ancient  Modus 
itcimandif  or  immemorial  Custom  Money  paid  in  lieu 
tf  Tithe  Hay  on  the  old  Grassing  Part,  namely,  the 
Modus  for  Little  Broughton,  Ss.  2d.,  the  Modus  for 
Great  Broughton  Change^  4 and  for  the  Remainder 
rftheOxgangs  of  the  King's  Hold,  9«.  3ci.,  and  for 
the  Oxgangs  of  St.  John's  Hold,  19  d.j  and  for  the  Cot- 
tages, 2«.  I  say  received  as  aforesaid  for  the  whole 
Constablery,  1 Z.  5  s.  1  d.,  by  me  Richard  Appleton. 
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And  received  also  at  the  same  time  and  place,  and  b) 
the  same  order,  the  Sum  of  12  s.  Qd.,  being  the  ancieo^ 
Modus  for  both  Dromonbys''   Then  the  12 8(2.  ad- 
ded to  the  iLbs.ld,  makes  the  aggregate  of  1  /.  17s.  9d, 
Then  there  is  another  Modus  Paper,  which  is  in  these 
words: — Little  Broughton,  Bs.  Sd.,  Grange,  4$.,  Re- 
mainder of  King's  Hold  Oxgangs,  9s.  3d.;  totel, 
1/.  6f.  Id.    Both  Dromonby's  12 s.  Sd. — £.1.  17.9. 
total  Modus." 

This  Evidence  is  good  Evidence  for  the  Defendtnts 
to  show  that  there  was  a  payment  of  1  /.  17  «.  9(1;  bit 
it  is  also  Evidence  for  the  Plaintiff  to  explain  of  wfaat 
Items  the  payment  of  1/.  17 «.  9d.  was  composed. 
Then  there  is  another  Paper  dated  in  1737,  and  whidi 
is  as  follows : — "  Whereas  the  immemorial  Custom,  or 
Modus  decimandi,  whereby  the  Inhabitants  withiathe 
Constablery  of  Broughtan,  have  ever  paid  to  the  Rector 
or  his  Order,  in  the  Church  Porch  of  Kirkbg,  on  e?e!y 
Good  Friday,  as  followeth : — ^The  Grange  Modus,  being 
for  16  Oxgangs  of  Land  in  King's  Hold,  4  s.;  (or  J7 
Oxgangs  of  the  King's  Hold,  at  3  d.  per  Oxgang,  piid 
by  the  Possessors  thereof,  9s.  Sd.;  for  24  Cottages  in 
Cfreat  Broughton,  at  1  d.  per  Cottage,  2  s. ;  for  19  Ox- 
gangs of  St.  John's  Hold,  at  1  d.  per  Oxgang,  withia 
the  Lordship  of  Great  Broughton,  Is.  Id.:  at  the  same 
time  and  place,  by  the  Inhabitants  and  Possessors  of 
and  for  the  Lordship  of  Little  Broughton,  Ss.  9dJ* 
And  these  same  Payments  are  mentioned  in  other  PapflS 
produced  by  the  Plaintiff,  ail  of  which  are  anterior  is 
date  to  the  year  1740;  and  they  satisfactorily  make  out 
that,  consistently  with  the  Defendant's  Case  of  the  Pay- 
ment of  an  annual  Sum  of  1  /.  lis.  9d.,  there  had  been 
the  prior  practice  of  paying  the  several  different  Sums 
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that  I  have  mentioned,  and  which  are  stated  in  the 
Terrier  of  1716,  not  in  respect  of  the  whole  four  Town- 
ships together,  but  in  respect  of  the  Dromonbys  and 
IMU  Broughton,  and  those  separate  Portions  of  Great 
Broughton,  which  are  called  the  Grange,  the  King's 
Hdd  and  St.  John's  Hold,  and  also  the  24  Cottages. 
I  think,  therefore,  that,  quite  consistently  with  the  De- 
fendant's Case,  which  rests  upon  the  fact  that  there  has 
been  a  long-continued  annual  Payment  of  1  Z.  lis.  9 d., 
Ae  Plaintiff  shows  that  that  Payment  ought  not  to  be 
refened  to  a  Modus  in  respect  of  the  whole  four  Town- 
ahips,  but  to  a  collection  of  Payments  which,  for  a 
greater  or  less  length  of  time  antecedent  to  the  year 
1740,  have  been  paid,  in  several  Sums,  in  respect  of 
KTeral  Portions  of  Land,  then,  perhaps,  well  known,  but 
not  now  to  be  ascertained,  and  also  in  respect  of  Cottages. 
Consequently,  this  is  not  a  Case  in  which  there  is  any 
conflict  of  Evidence;  but  the  Plaintiff's  Case  is  con- 
sistent with  the  Defendant's;  and  the  Plaintiff  has  not 
displaced  the  matter  of  fact  which  constitutes  the 
Defendant's  Case,  but  has  only  explained  how  the  De- 
fendant's Case  appeared  to  be  such  as  it  is :  and  my 
opinion  is  that  this  is  not  a  Case  in  which  I  ought  to 
■end  any  matter  to  be  inquired  of  by  a  Jury ;  for  it  is 
perfectly  plain  that,  though  there  has  been  a  long- 
continued  annual  Payment  of  1  /.  lis.  9d.,  it  cannot  be 
referred  to  a  Modus  in  respect  of  the  four  Townships : 
^1  if  this  Case  went  before  a  Jury,  and  they  should 
that  there  is  such  a  Modus,  it  would  be  my  duty 
^  grant  a  new  Trial.  I  am  of  opinion,  therefore,  that 
Defence  has  totally  failed,  and  that  there  must  be  a 
Decree  for  Tithes,  with  Costs. 
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1833: 
20th  June. 

Account* 
Master*  Debt. 

Where  under 
the  usual  De- 
cree for  an 
Account  of  a 
Testator's 
Debts,  a  Claim 
is  made  in  re- 
spect of  a  Debt 
the  Amount  of 
which  is  not  as- 
certained, the 
Master  ought 
to  take  the  ne- 
cessary Ac- 
counts for  ascer- 
taining the 
Amount. 


BAKER  V.  MARTIN. 

Messrs.  Horn  &  Jackson  having  been  declared 
Bankrupts^  under  a  Commission  dated  the  26th  of  July 
1806y  James  Baker  and  Randle  Hopley  were  chosen 
their  Assignees^  and  the  usual  Assignment  was  made  to 
them,  on  the  26th  of  August  1806,  by  which  they  cove- 
nanted, for  themselves,  their  Executors  and  Admim- 
strators,  with  the  Commissioners,  to  account  for  and  pay 
to  them  all  Monies  which  they,  the  Assignees,  shooM 
receive  from  the  Estate  of  the  Bankrupts,  to  the  end 
that  the  same  might  be  distributed  amongst  the  Credi- 
tors.   On  the  18th  of  August  1811,  Baker,  who  was 
the  sole  acting  Assignee,  exhibited  his  Account  befiw 
the  Commissioners.  On  the  Credit  side  of  the  Accoonti 
there  were  various  Items  to  the  amount  of  2,723  L,  whidi 
'  the  Commissioners  refused  to  allow  until  they  had  been 
submitted  to  a  meeting  of  the  Creditors,  for  their  appro- 
bation ;  but  they  permitted  Baker  to  retain  the  amount 
in  his  hands,  in  the  mean  time.    Baker  died  in  Jvij 
1822,  having  appointed  his  Sons,  TVUliam  and  Joh, 
and  Charles  Martin,  his  Executors.   No  meeting  of  the 
Creditors  was  called,  in  Baker's  lifetime,  in  pursuance 
of  the  Resolutions  of  the  Commissioners,  and  the  2,723^ 
remained,  at  his  death,  disallowed  by  them  as  before 
mentioned.    On  the  1st  of  July  1828,  S.  Vackett  was 
appointed  an  Assignee  in  Baker's  place,  and,  on  the 
same  day,  the  outstanding  Estate  of  the  BankruptSi 
was  assigned  to  him  and  Hopley.    Some  time  afte^ 
wards,  Jokn  Baker,  having  been  examined,  before  the 
Commissioners,  touching  his  late  Father's  Accounts, 
stated  that  he  knew  nothing  of  them.    In  February 
1830,  the  Commissioners  authorized  Hopley  VacheU 
to  institute  a  Suit  against  the  Executors  of  James  Bakefj 
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for  recovering  the  Balance  due  from  him,  at  hisdeath,  1832. 
to  the  Estate  of  the  Bankrupts ;  and,  in  March  1830, 
a]  Bill  was  filed  accordingly.  William  and  John  Baker 
stated,  in  their  Answers  to  it,  that,  before  they  were  Martin 
informed  of  the  Claim,  they  had  divided  the  whole  of 
their  late  Father's  Estate,  amongst  the  Persons  entitled 
tmder  his  Will,  with  the  exception  of  5,872  /.  Three  per 
CSents,  which,  on  the  9th  of  March  1829,  they  had  trans- 
ferred into  this  Court,  in  trust  in  the  Cause  of  Baker  v. 
UarAi,  The  Assignees,  having  made  inquiries  respect- 
ing that  Suit,  discovered  that,  on  the  5th  of  May,  1830, 
a  Decree  had  been  made  in  it,  directing  the  usual 
Accounts  to  be  taken  of  James  Baker's  Personal  Estate, 
and  cf  his  Funeral  and  Testamentary  Expenses,  Debts 
and  Legacies.  Vackell,  who  had  survived  Hapley,  caused 
a  Charge  to  be  prepared  for  the  2,723  /. ;  but,  owing  to 
Us  iUness,  and  to  his  death  in  July  1831,  the  Charge 
was  not,  as  had  been  intended,  carried  in  under  the 
Decree.  Sir  G.  Wikon,  the  surviving  Commissioner 
^er  the  Commission,  having  ceased  to  act  as  a  Com- 
nussioner,  a  renewed  Commission  was  issued  on  the 
17th  of  November  1830,  under  which  P.  fV.  Mure  was 
chosen  Assignee;  and,  on  the  17th  of  January  1832, 
*  Charge  was  carried  in  before  the  Master,  on  his  behalf, 
claiming  to  be  admitted  as  a  Creditor  under  the  Decree, 
fcr  the  2,723  /.  The  Master  declined  to  proceed  on  the 
Q^arge,  stating  that  the  Debt  sought  to  be  proved, 
depended  upon  the  result  of  Jcmes  Baker's  Accounts, 
Ba  Assignee,  and  that  he  had  no  authority,  under  the 
I^ecree,  to  take  those  Accounts.  In  May  1832,  the  Bill 
filed  by  Hopletf  and  Vachell,  was  dismissed. 

Mr.  Knight,  and  Mr.  Lovat,  for  Mure,  now  moved 
hat  the  Master  might  be  directed  to  admit  him,  as 
D  d2 
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Assignee,  and  Sir  G.  Wilson^  as  the  surviving  Cornxszis 
sioner,  or  one  of  them,  to  go  in  before  him  under  (J^ 
Decree,  to  prove  such  Debt  as  they  or  he  should  be  uhk 
to  establish  to  be  due  from  the  Testator  James  BaHeTf 
to  the  Estate  of  the  Bankrupts ;  and^  if  necessary,  Hat 
the  Master  might  be  directed  to  take  an  Account  of  the 
Testator's  Receipts  and  Payments,  as  Assignee.  Thejr 
said  that,  where  the  amount  of  a  Debt  claimed  to  be  doe 
from  a  Testator's  Estate,  could  not  be  ascertained  with- 
out taking  an  Account,  it  was  the  Master's  duty  to  take 
it.    Paynter  v.  Houston  (a). 

The  Solicitor^eneral,  Mr.  Pepys  and  Mr.  James  Rf»- 
sell,  for  the  Parties  in  the  Cause,  contended  that  the 
Assignees  had  been  guilty  of  laches  and  acquiescence, 
and  that  the  Debt  sought  to  be  established,  became 
a  simple  Contract  Debt,  at  the  Testator's  death,  and, 
therefore,  was  barred  by  the  Statute  of  Limitations. 

Mr.  Knight  J  in  reply,  said  that  under  the  Covenant  in 
the  Assignment  of  August  1806,  the  Debt  was  a  Sped-  , 
alty  Debt,  and  that  Sir  G.  Wilson  was  a  Trustee  fof  | 
Mure^  under  that  Covenant.  ' 

The  Vice-Chancellor: 
The  Testator  was  in  the  situation  of  a  Trustee  for  the 
Creditors  of  the  Bankrupts.  How  then  can  the  lapse  of 
time,  either  in  his  lifetime,  or  since  his  death,  affect  the 
Debt  ?  I  cannot  but  think  that  I  ought  not  to  deprive 
the  Bankrupts'  Estate  of  the  Benefit  that  may  arise 
from  this  Claim  being  carried  in  before  the  Mastery  and 
that  the  Master  was  wrong  in  refusing  to  take  the  Accoont 

• 

Ordered  according  to  the  Notice  of  Motion. 
{a)  3  Mer.  297. 
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TROTTER  V.  TROTTER.  « : 

25th  June. 

The  Defendant  having  refused  to  allow  Evidence  to  Practice, 

be  given  before  the  Master  by  Affidavit,  the  Plaintiff  Evidence  before 

had  examined  Witnesses,  on  Interrogatories,  under  the  j^^ti^Q^ders 

Decree,  and  Publication  had  passed  by  Warrant  taken   

out  by  the  Plaintiff,  and  Copies  of  the  Depositions  had  discretion 
L       J  1-       J        t    t         '  1       -i  t  n       1     given  to  the 

been  delivered  to  both  Parties,  and  read  before  the  Master,  by  the 

Master.    The  Plaintiff  then  took  out  a  Warrant  on  pre-  ^gth  P>"der,  to 

paring  the  Report,  which  was  prepared  accordingly,  ^g^^^^^^' 

The  Plaintiff  afterwards  tendered  an  Affidavit,  made  by  voce,  cannot  be 

a  Person  named  Varyon.    The  reception  of  this  Affida-  f^ercised  after 
...  ,        ,,,  1       1     issuing  theWar- 

▼it  bemg  objected  to,  the  Master,  conceiving  that  the  ^^nt  on  prepar- 

^hof  Lord  Lyndhurst's  Orders  gave  him  power,  at  ing  his  Report, 
his  discretion,  to  examine  any  Witness  viva  voce,  pro- 
ceeded to  examine  Varyon,  and  took  down  his  Depo- 
sition. 


Mr.  James  Russell  now  moved  that  the  Deposition 
might  be  suppressed  for  Irregularity,  contending  that, 
both  in  respect  of  Publication  having  passed,  and  also 
under  the  67th  Order,  the  Master  could  not,  in  that 
stage  of  the  proceedings  in  the  Cause,  receive  any  fur- 
ther Evidence. 


Mr.  Knight  and  Mr.  Phillimore,  contrd,  said  that  the 
Master  took  the  Examination  of  Varyon  for  his  own 
^faction,  and  that  when,  looking  [at  ^the]  previous 
Evidence,  he  came  to  the  conclusion  that  it  J  was  de- 
sirable that  further  Evidencejshould  be  gone  into,  he 
power  to  obtain  it  under^the  69th  Order,  thoughjit 
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would  have  been  too  late  for  any  of  the  Parties  to 
require  him  to  enter  into  it  on  their  behalf. 

The  Vice-Chancellor  held  that  the  Master  had  no 
power,  in  the  existing  state  of  the  Proceedings,  to  go 
into  further  Evidence,  and  ordered  the  Deposition  to  be 
suppressed ;  but,  as  it  had  been  taken  at  the  suggestion 
of  the  Master,  whose  misapprehension  had  occasioned 
the  Motion,  His  Honor  did  not  make  any  Order  as  to 
Costs. 


183a: 

23d  July. 

*  -« 

fViU. 
Construction, 
Foreclosed 
Mortgage, 

Testator  having 
a  foreclosed 
Mortgage  in 
Fee,  of  certain 
Fams  in  Lan^ 
cashirCf  gave, 
amongst  other 
things,  to  his 
Wife,  for  Life, 
"  the  Interest  or 
Proceeds  of  cer- 
tain Farms  in 
the  County  of 
Lancaster^ 

mortgaged  to  me  for  2,500/.  and,  after  her  decease,  "  one  Third 
Part  of  the  Sum  of  2,500/.  principal  Money  disposed  of  in  mortgage 
of  the  Farms  aforesaid  **  to  his  Daughter  Harriet ;  and  he  declared 
that,  after  his  Wife's  decease,  his  Daughter  Elizabeth  should  inherit 
and  enjoy  the  Bequests  aforesaid  in  the  same  proportion  as  her  Sister 
Harriet ;  and  that  his  Son  should  in  like  manner  inherit  and  enjoy 
one  Third  Part  of  the  aforesaid  BequestSy  upon  the  same  conditions  as 
his  Daughters :  Held  that  the  Farms  passed,  as  Real  Estate,  to  the 
Testator  s  Wife,  for  Life,  with  Remainder  to  his  Son  and  Daughters,  as 
Tefiants  in  Common  in  Fee, 


LE  GROS  V.  COCKERELL. 

By  an  Indenture,  dated  the  26th  of  March  1776,  WHliaM 
Barton  assigned  to  Trustees  the  Sum  of  4,000  /.,  to  which 
he  was  entitled,  but  which  then  was  in  the  bands  of  his 
late  Father's  Executors,  in  Trust  to  pay  the  Sum  of 
2,000  part  thereof,  to  his  Wife  Harriet  Barton,  or  as  she 
should  appoint,  and  the  remainder  to  his  two  Daughters, 
Harriet  and  Elizabeth,  at  21  or  marriage.  The  4,000 /. 
was  not  paid  to  the  Trustees,  but,  by  the  order  of  Wd- 
liam  Barton^  was  received  by  his  Brother,  Jtwutf 
Barton. 

By  Indentures  of  the  22d  and  23d  of  April  1790, 
James  Barton  mortgaged  certain  Freehold  Farms  situ- 
ate at  Farrington  in  the  County  of  Lancaster,  to  WiUim 
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trioH  in  Fee^  for  securing  the  Repayment  with  Inte- 
ty  of  2y500  If  part  of  the  4^000  Z.  The  Interest  being 
urrear,  William  Barton,  on  the  12th  of  November 
n,  filed  a  Bill  of  Foreclosure  in  this  Court,  against 
mes  Barton,  and  obtained  a  Decree,  which  was  made 
dute  on  the  29th  of  July  1795. 

William  Barton,  who  was  residing  at  Copenhagen, 
de  his  Will  dated  the  15th  of  March  1798,  and 
ich  was  executed  and  attested  so  as  to  pass  Freehold 
tates,  and  was,  partly,  as  follows : 

'  I  now  proceed  to  will  and  bequeath  all  the  Pro- 
ty  I  may  die  possessed  of  after  first  paying  my  legal 
bts  and  Funeral  Expenses,  as  follows;  viz.  I  will 
I  bequeath  to  Harriet  my  Wife  for  her  natural  life 
Interest  of  my  Property  in  the  English  Funds, 
281  /•  15  s.  6d.,  in  Trust  at  this  present  time,  with^ 

m  for  her  natural  life  the  Interest  or  Proceeds  of 
tain  Farms  in  the  County  of  Lancaster,  mortgaged 
me  for  2,500/.,  the  Documents  whereof  are  now  in 
I  possession  of* 

m  for  her  natural  Life,  the  use  and  residence  of  my 
ivelling-house.  No.  19,  Devonshire-place,  London, 
lue  to  me  3,400  the  Documents  whereof  are  now 
the  hands  of* 

Item  all  her  Paraphernalia  with  Plate,  Household 
miiture,  Coach,  &c.  in  London  at  her  own  free  dis- 

*  Blanks  were  left  in  these  places,  in  the  Will. 
D  D  4 
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posal.  It  may  be  taken  for  granted  that  the  aforesud 
Bequests  to  Harriet  my  Wife  are  ample  and  libotl 
when  it  is  considered  she  will  at  my  decease  come  into 
the  possession  of  the  whole  of  the  Interest  of  a  capital 
Sum  in  Bengal  which  by  certain  Deeds  was  settled  upon 
Harriet  my  Wife  and  my  Daughters  Harriet  ond  EUzar 
beth.  And  I  hereby  declare  it  to  be  my  Will  that  all 
the  Bequests  aforesaid,  with  exception  to  the  Articles 
left  to  the  free  disposal  of  Harriet  my  Wife  shall  after 
her  demise  be  disposed  of  in  manner  following :  to  my 
Daughter  Harriet  Silberschildt  one  Third  part  of  my 
Property  in  the  Enghsh  Funds  as  aforesaid  the  Principal 
Money  to  be  so  settled  and  secured  upon  Harriet  and 
her  Children  lawfully  begotten  as  to  put  it  out  of  the 
power  of  her  Husband  Captain  Jacob  Frederick  Silbert' 
childt  to  touch  a  Shilling  of  it.  Item  one  Third  part  of  tke 
value  of  my  Dwelling-house  in  London,  when  sold  without 
restriction.  Item,  one  Third  part  of  the  Sum  of  2,600i 
Principal  Money  disposed  of  in  Mortgage  of  the  Farm 
aforesaid  in  like  manner.  To  my  Daughter,  ElizabtA 
Le  Gros  I  hereby  declare  it  to  be  my  Will  she  shall 
inlierit  and  enjoy  after  the  demise  of  Harriet  my  Wife 
all  the  Bequests  aforesaid  in  the  same  proportion  and 
upon  the  same  Conditions  as  granted  to  her  Sister  HoT" 
riet  Silberschildt  with  this  special  difference  only  that 
as  my  Daughter  Elizabeth  has^  as  yet  no  Child  or  Chil*  : 
dren  nor  likely  to  have  I  hereby  Will  that  on  her  demise  { 
without  Child  or  Children  by  William  Le  Gros  the  oofi 
Third  aforesaid  in  the  English  Funds  shall  revert  to  and 
become  the  Property  of  my  Heirs  at  Law ;  but  in  case 
my  said  Daughter  is  disposed  to  take  a  second  Husband, 
the  said  one  Third  shall  be  settled  and  secured  in  lil^ 
manner  as  above  with  Reversion  to  her  second  Husband 
for  his  natural  life  and  their  Children  lawfully  begotten 
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and  that  in  default  of  Children  to  revert  to  my  Heirs  at 
Law.  And  I  hereby  declare  it  to  be  my  last  Will  that 
my  Natural  Son  William  Haldane  Barton^  shall  in  like 
mamier  inherit  and  enjoy  one  Third  part  of  the  aforesaid 
Bequests  upon  the  same  Conditions  as  to  my  Daughters 
Harriet  and  Elizabeth  with  this  only  difference  that  his 
Third  part  of  the  said  Bequests  shall  be  at  his  own  free 
disposal  when  18  years  of  age." 

The  Testator  afterwards  made  five  Codicils  to  his 
Will.  The  second  was  dated  Copenhagen^  21st  of  April 
1798y  and  was  signed  by  the  Testator,  but  not  attested. 
It  was  partly  as  follows :  "  I  hereby  cancel  and  do  away 
tU  the  several  Bequests  made  to  Harriet  my  Wife  in 
the  body  of  this  my  last  Will,  and  I  further  will  and 
direct  by  this  Codicil  that  the  said  Bequests  go  to  my 
Heirs  at  Law.'' 

The  Third  Codicil  was  dated  Harochholm,  1st  July 
[    1798,  and  was  also  signed  by  the  Testator,  but  not  at- 
tested.   It  was,  partly,  as  follows :  "  1  declare  it  to  be 
I   iny  Intention  and  Instruction  that  the  Bequests  to  my 
Daughter  Elizabeth  in  the  body  of  this  my  last  Will 
left  at  her  free  disposal  with  a  view  that  her  Husband 
>h(mld  personally  benefit  by  them  shall  by  this  my 
'Diird  Codicil  be  done  away,  that  is  to  say  the  said  Be- 
qoests  to  be  laid  under  the  same  restriction  with  the  rest 
^  particularly  specified  in  the  body  of  my  last  Will  ; 
ttd  it  is  my  deliberate  Intention  and  Instruction  that 
[    o»y  Nephew  and  Son-in-Law  William  Le  GroSj  be  cut 
!    off  as  to  everything  that  concerns  him  personally." 

The  Testator  died,  at  Copenhagen,  on  the  24th  of 
April  1829,  leaving  his  Wife  and  two  Daughters  sur- 
ming  him.    They  afterwardii  died ;  and  the  Suit  was 
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instituted,  in  February  1832,  by  Richard  Le  Gro$^  the 
Personal  Representative  of  both  Mr.  and  Mrs.  Le  GroSf 
against  the  Persons  who  claimed  to  be  interested,  under 
the  Parties  named  in  the  Will,  in  the  Farms  of  which 
a  Mortgage  had  been  made,  to  the  Testator,  for  2,500/.| 
but  which  he  afterwards  foreclosed.  The  object  of  the 
Suit  was  to  have  the  Rights  and  Interests  of  the  sevenl 
Parties,  in  the  mortgaged  Property,  ascertained  and  de- 
clared, some  of  them  contending  that  it  was  to  be  con- 
sidered as  part  of  the  Personal  Estate  of  the  Testator, 
and  others,  that  it  was  to  be  considered  as  part  of  hit 
Real  Estates  (a). 

Mr.  Pepys  and  Mr.  Walker,  for  the  PlaintiflP,  who 
was  the  Personal  Representative  of  Mr.  and  Mrs.  U 
GroSf  said  that  the  Testator  had  a  right  to  consider  the 
mortgaged  Estate  as  Personal  Property,  if  he  chose  so 
to  do :  that  it  appeared,  by  the  manner  in  which  he 
spoke  of  it  in  his  Will,  and,  by  his  contemplating  that 
William  Haldane  Barton  would  have  power  to  dispose 
of  it  at  the  age  of  18,  that  he  did  choose  to  consider  the 
Estate  as  personal  Property ;  and  that,  it  being  compe* 
tent  to  the  Testator  to  revive  the  Debt  in  the  nature  of 
a  Charge,  the  effect  of  the  Will  was  only  to  dispose  of 
a  Charge  upon  the  Estate. 

Sir  £.  Sugden,  Mr.  Treslove,  Mr.  Knight,  Mr.  Looaif 
Mr.  Wray,  Mr.  Kindersley,  Mr.  CockereU,  Mr.  Ruvdif 
Mr.  HaU  and  Mr.  B.  Anderdon  appeared  for  the  several 
Defendants. 

(a)  The  question  in  this  Cause  was  decided  by  Sir 
Grant,  M.R.  in  SUberschildt  v.  Schiott,  3  V.&  B.  45:  hut, 
as  the  Decree  in  that  Cause  was  not  drawn  up,  it  was  consi- 
dered useful  to  report  the  Judgment  of  the  Vioe-Ckancdkr 
upon  the  same  question. 
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e  course  of  the  Argument,  The  Vice'Chancellor 
'hether  the  Settlement  of  March  1776,  was  before 
Grant:  the  Counsel  for  the  PlaintiflF  answered 
was  not.  His  Honor  afterwards  observed  that 
1  was  made  in  direct  defiance  of  the  Settlement 
^  as  it  gave  the  2,500/.  to  the  Testator's  Son  and 
ers,  in  Thirds. 

e  Vice-Chancellor  : 

Testator,  by  the  Order  made  in  the  Foreclosure 
came  the  absolute  Owner  of  the  Farms  in  ques- 
id  he  did  not  do  any  act  by  which  the  Foreclo- 
18  opened.  It  is  quite  clear  that  he  was  not 
B  the  English  Language,  or  in  the  use  of  Law 
Being  then,  at  the  date  of  his  Will,  seised  in  Fee 
?arms,  he  first  gives  his  Funded  Property  to  his 
r  her  Life ;  and,  in  the  next  Sentence,  he  uses 
which  clearly  give  her  a  Life  Interest  in  the 
►f  which  he  was  so  seised  in  Fee.  He  next  gives 
lis  Dwelling-house  in  London^  and  some  other 
;  and  he  then  says :  "  And  I  hereby  declare, 
t  appears  that  he  meant  to  make  a  distinction 

the  mode  in  which  the  one  Third  of  his  Pro- 
the  Funds,  and  the  one  Third  of  the  produce  of 
illing-house,  should  be  enjoyed  by  his  Daughter, 
,  and  that  she  should  take  the  former  subject  to 
)n,  and  the  latter  without  restriction.  I  think 
natural  construction  of  the  Sentence,  requires 
Words  "  in  like  manner,"  should  be  taken  as 
the  Sentence  which  gives  the  one  Third  part  of 
)0L  to  Harriet y  and  that  they  mean  "  abso- 

What  then  is  given?  Shall  the  Testator  be 
give  that  which  he  had,  or  that  which  he  had 
t  is  more  likely  that  he  intended  to  describe  that 
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1832.  which  did,  than  that  which  did  not  exist;  and  I  ^ 
that  the  words :  "  one  Third  part  of  the  Sum  of  2, 
Principal  Money  disposed  of  in  Mortgage  of  the  I 
CocKERELL  ^.foresaid,"  are  quite  sufficient  to  describe  the  one ' 
of  the  Farms  in  which  he  had  previously  given  a 
Interest  to  his  Wife.  The  Testator  then  declares  thi 
Daughter,  Elizabeth  Le  Gros,  shall  inherit  and  e 
after  the  demise  of  his  Wife,  all  the  Bequests  afon 
Now  one  of  the  subjects  of  those  Bequests,  was  8 
Interest  in  the  Farms,  which  he  had  given  to  his  \ 
and  it  is  something  in  favour  of  the  construction  v 
I  think  ought  to  be  put  upon  the  expressions  in  the 
that  the  Testator  has  used  the  word  "  Inherit." 

Declare  that  the  Estate  in  question  was  Real  E& 
and  that  it  passed,  under  the  Will  of  the  Testator,  i 
Widow  for  Life,  with  remainder  to  his  Daugh 
Harriet  Siiberschildt  and  Elizabeth  Le  Gros,  and 
Natural  Son,  IVilliam  //.  Barton,  as  Tenants  in  Comi 
in  Fee. 
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SMITH  V.  BIGGS.  1832 : 

6th  July. 

The  Plaintiffs  weref  the  Assignees  of  T,  C.  Biggs  an  Evidence 
uncertificated  Bankrupt;  and  the  object  of  the  Suit  was  Bankrupt. 
to  recover  from  the  Defendants,  certain  Bills  of  Ex-     ^  g^f^b  tl 
change  and  Shares  in  an  Assurance  Company,  which  Assignees  of  an 
the  Bankrupt,  in  contemplation  of  his  Bankruptcy,  had  uncertificated 
delivered  and  transferred  to  them,  in  satisfaction  of  ^i^reco^^ 
Debts  alleged  to  be  due  to  them.   The  Plaintiffs  read.  Property  frau- 

as  part  of  their  Evidence,  the  Examination  of  Elizabeth  dulently  deliver- 

,  .     ed  by  him  to 

Biggsy  one  of  the  Defendants,  taken  under  the  Commis-  the  Defendants, 

■on.  After  they  had  read  her  Examination  on  one  Plaintiffs 

day,  they  proposed  to  stop,  and  not  to  read  her  Exa-  ^inadon  of^ne 

nunation  on  a  subsequent  day.    But,  to  this,  the  De-  of  the  Defend- 

fcndant's  Counsel  objected.  f « 

fore  the  Com- 
missioners on 

And  the  Vtce-Chancellor  ruled  that  the  Examination  j^^e  first  D^*^ 
taken  on  the  subsequent  day,  was  a  continuation  of  the  ^g^j  ^j^^ 
first  day's  Examination,  and  therefore  that  the  Plaintiffs  mination  taken 
must  read  the  whole  of  it. 

that  the  whole 
must  be  read. 

A  Witness  had  been  examined  in  chief,  for  Woodman,  ^  plaintiff  can- 

<>Qe  of  the  Defendants,  and  the  Plaintiffs  had  cross-  not  read  the 

examined  him.    The  Plaintiffs'  Counsel  were  proceed-  Cross-examina- 

tion  of  one  of 
the  Defendant's 

Witnesses,  if  the  Defendant  declines  to  read  the  Examination  in  chief. 

The  consent  of  the  Creditors  of  a  Bankrupt  to  the  institution  of 
a  Suit  by  his  Assignees,  though  filed  amongst  the  Proceedings  in  the 
Bankruptcy,  must  be  proved. 

The  Evidence  of  a  Bankrupt  which,  in  one  respect,  is  in  his  own 
favour,  but,  in  another  respect,  against  himself,  is  receivable. 
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ing  to  read  the  Cross-examination;  but  the  Counsel  for 
Woodman  objected,  saying  that  he  did  not  intend  to 
read  the  Examination  in  chief. 

The  Vice-Chancellor  said  that  nothing  was  r^rded 
as  Evidence  in  this  Court,  but  what  was  read ;  and,  if 
it  was  not  read,  it  was  not  noticed  in  the  Decree;  and 
that,  if  the  Defendant  did  not  intend  to  read  the  Exami- 
nation in  chief,  the  Plaintiffs  were  not  entitled  to  read 
the  Cross-examination. 


In  the  course  of  the  Ai^ument,  the  Defendants'  Coofi- 
sel  asked  whether,  the  consent  of  the  Creditors  to  the 
institution  of  the  Suit,  had  been  obtained  pursuant  to 
6  Geo.  4,  c  16,  s.  88.  On  referring  to  the  proceedings 
in  the  Bankruptcy,  it  appeared  that  the  proper  Consent 
had  been  obtained.  The  Defendant's  Counsel  then  re- 
quired that  fact  to  be  proved ;  but  the  Plaintiffs'  Counsel 
said  that  such  Proof  was  rendered  unnecessary,  by  the 
96th  Section  of  the  Act  (a). 

(a)  This  Sect,  is  as  follows :  And  be  it  Enacted  that,  in  ail 
Commissions  issued  afler  this  Act  shall  have  taken  effect,  do 
Commission  of  Bankruptcy,  Adjudication  of  Bankruptcy  by 
the  Commissioners,  or  Assignment  of  the  Personal  Estate  of 
the  Bankrupt,  or  Certificate  of  Conformity,  shall  be  received 
as  Evidence  in  any  Court  of  Law  or  Equity,  unless  the  vusit 
shall  have  been  first  so  entered  of  record  as  aforesaid,  and  the  | 
Person  so  appointed  to  enter  matters  of  record  as  aforesakl 
shall  be  entitled  to  receive,  for  such  entry  of  every  such  Com' 
mission,  Adjudication  of  Bankruptcy,  Assignment  or  Order 
for  vacating  the  same  respectively,  having  die  Certificate  of 
such  Entry  indorsed  thereon  respectively,  the  Fee  of  3  ^ 
each,  and  for  the  entry  of  every  Certificate  of  Conformitj, 
having  the  like  Certificate  indorsed  thereon,  6<.;  andertfj 
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Vtce^ChanceUor  held  that  it  was  necesary  for  the  183a. 
ffs  to  prove  the  Consent;  and,  on  their  undertak-    '  " 
to  do,  the  Cause  proceeded.  Smith 

———————  BiGOS. 

Bankrupt  having  been  examined  as  a  Witness  for 
ifendants,  in  order  to  prove  the  vaUdity  of  the 
y  to  them  of  the  Bills  of  Exchange,  the  Plain- 
!oiusel  objected  to  the  admissibility  of  his  Evi- 
on  the  ground  that  it  tended  to  take  away  Pro- 
irom  Creditors  who  could  not  sue  him,  and  give 
ireditors  who  could  sue  him.  The  Defendants' 
d  contended  that  the  Evidence  of  the  Bankrupt 
to  be  received,  because  it  tended  to  diminish  his 


le  Vice-Chancellor  : 

Evidence  of  the  Bankrupt,  the  tendency  of  which 
stablish  the  validity  of  the  delivery  of  the  Bills, 

strument  shall  be  so  entered  of  record  upon  the  appli- 
f»  or  on  behalf  of  any  Party  interested  therein,  and, 
lent  of  the  several  Fees  aforesaid,  without  any  Peti- 
writing  presented  for  that  purpose ;  and  the  Lord 
lor  may,  upon  Petition,  direct  any  Depositions,  Pro- 
i  or  other  matter  relating  to  Commissions  of  Bank- 
0  be  entered  of  record  as  aforesaid,  and  also  appoint 
3  and  Reward  for  the  Labour  therein  of  the  Person  so 
id  as  aforesaid  as  the  Lord  Chancellor  shall  think 
>le,  and  all  Persons  shall  be  at  liberty  to  search  for 
he  matters  so  entered  of  record  as  aforesaid :  Pro- 
at  on  the  production  in  Evidence  of  any  Instrument 
ted  to  be  entered  of  record,  having  the  Certificate 
purporting  to  be  signed  by  the  Person  so  appointed 
the  same,  or  by  his  Deputy,  the  same  shall,  without 
»f  of  such  Signature,  be  received  as  Evidence  of  such 
ent  having  been  so  entered  of  record  as  aforesaid/* 
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by  him,  to  the  Defendants,  is,  in  one  respect, 
himself,  and,  in  another  respect,  in  his  own  favoi 
by  proving  the  vahdity  of  the  Transaction,  he  wi 
nish  the  Amount  of  the  Demand  for  which 
having  obtained  his  Certificate,  may  be  sued 
Defendants ;  and,  so  far,  the  Evidence  will  be 
favour ;  but  he  will  also  diminish  the  amount 
Surplus  that  there  may  ultimately  be  of  his  Estat 
so  far,  the  Evidence  will  be  s^ainst  him.  I  think 
fore,  that  his  Evidence  ought  to  be  admitted. 


Mr.  Knight,  Mr.  G,  Richards  and  Mr.  Bh 
peared  for  the  Plaintiffs :  and  Sir  E.  Sugden,  Mr, 
Mr.  Koe  and  Mr.  Rolfe,  for  the  Defendants. 
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COTTINGHAM  ».  LORD  SHREWSBURY.  '832: 

5th  July. 

This  was  a  Bill  filed  by  a  Mortgagor,  to  redeem 

Beyeral  successive  Mortgagees.   The  first  Mortgagee  Eefhidant 

did  not  appear  at  the  hearing,  and  a  Decree  Nisi  was  Decree, 

obtained  against  him.    Messrs.  Praed,  Mackworth  &  Mortgage. 

Fane  were  subsequent  Mortgagees ;  and  the  Decree,  jf^    a  Suit  for 

as  is  usual  in  like  Cases,  directed  that  an  Account  Redemption 

should  be  taken  of  what  was  due  to  them,  as  well  as  ^^essive^^™ 

to  the  other  Mortgagees,  and  that  the  Amount  should  Mortgagees,  the 

be  paid  by  the  Plaintiff.  Mortgagee 
^       ^  does  not  appear 

at  the  hearing, 

Mr.  Rolfcy  for  the  Defendants,  Praed,  Mackworth  &  a  subsequen^^^^ 
F(m6,  now  moved  for  leave  to  serve  a  Subpoena  on  the  be^JiJo'J^  to' 
first  Mortgagee,  to  show  cause  why  the  Decree  Nisi  make  the  De- 
obtained  in  this  Cause  should  not  be  made  absolute  absolute 

against  him. 

against  bim. 

Motion  granted. 


PAGE  AND  OTHERS  v.  TOWNSEND.  1^3^  : 

5th  July. 

The  Bill  stated  that,  for  a  considerable  time  past, 
the  Plaintiffs,  Theophile  la  Fuite  &  Adolphe  Goubard, 
had  published,  and  still  continued  to  publish,  periodi- 
cally, in  Paris,  for  their  mutual  benefit,  aWork  entitled  2 Sr^cf  off 

Le  FoUet  Courrier  des  Salons,"  a  part  of  which  con-  Abroad,  but 
listed  of  Prints  or  Engravings  representing  the  Fashions  published  here, 
^Dresses  in  Paris,  and  which  work  was  also  pub-  edTfrom l^hra^^ 

Pleading, — Plaintiffs. — Persons  not  having  a  common  Interest  ia 
the  subject  of  the  Suit,  cannot  be  joined  as  Co-plaintifis. 
VoL.V.  EK 
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lished,  in  London,  by  the  Plaintiffs,  James  P 
Geo.  Frederick  Garden,  for  their  mutual  benefit 
that  such  Prints  and  Engravings  were,  from  ti 
time,  made  from  original  Designs  and  Plates, 
and  made,  expressly  for,  and  at  the  proper  Cosi 
Charges  of  all  the  Plaintiffs :  That  Page  &  ( 
had  also,  for  a  considerable  time  past,  publishec 
odically,  in  London,  for  their  mutual  Benefit,  a 
intituled  "  The  Lady's  Magazine,"  and  into  whic 
introduced,  as  a  part  thereof,  the  same  Prints  < 
gravings  as  were  published  in  the  work  callec 
FoUet  Courrier  des  Salons,"  or  such  of  them  w 
and  Garden  thought  fit  to  introduce :  That  the  PI 
were  all  jointly  interested  in  the  Plates  or  Desigi 
which  the  said  Prints  or  Engravings  were  takei 
that,  in  order  to  preserve  their  several  Copyrif 
the  Designs,  Plates,  and  Engravings,  La  Fuite  8 
bard  had,  from  time  to  time,  made  the  usual  c 
of  Impressions  taken  from  the  Plates,  in  the 
offices  in  Paris,  and  had  transmitted  Copies  or  I 
sions,  from  all  of  such  Plates  and  Designs,  to  1 
Garden,  who  had,  from  time  to  time,  made  the 
Publication  of  such  Prints,  in  order  to  secur 
Copyright  in  Great  Britain,  and  had  also  s 
Impressions,  from  such  of  the  Designs  and  Plj 
they  had  thought  fit,  for  another  Work  or  Pub 
belonging  to  them,  intituled,  "  The  Lady's  Magi 
That,  although  Impressions  from  the  Designs  and 
were  so  first  taken  at  Paris,  the  same  were,  ne 
less,  not  published  until  a  day  or  two  after,  or 
same  day  on  which  the  Prints  from  the  same  I 
and  Plates  were  published  in  London,  so  as  to 
the  publication  of  the  same  Prints  and  Engravi 
nearly  contemporaneous  in  Paris  and  London^ 
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cumstances  would  admit,  but  that  the  same  were  never  1832. 
pul)Iished  in  Paris  otherwise  than  contemporaneously  * 
with,  or  after  the  publication  of  the  same  in  London:  Page 
That,  in  April,  1832,  La  Fuite  &  Gotdmrd  printed,  ^^^O'^"*" 
&x>m  two  Designs  or  Plates  prepared  for  them  ex-  Townsenh, 
pressly,  two  Prints  or  Engravings,  marked  with  the 
letters  E  and  D,  each  containing  two  Female  Figures, 
and  immediately  transmitted  Impressions  of  the  said 
Designs  from  the  said  Plates  to  Page  &  Garden  in 
LondcfUy  who  published  the  same  there  on  the  13th  of 
April  1832 ;  and  La  Fuite  8c  Goubard  published  the 
said  Prints  or  Engravings,  in  PariSj  on  the  15th  of 
April,  and  they,  in  the  same  month,  also  printed  from 
a  Design  or  Plate  prepared  for  them  expressly,  a  cer- 
tain other  Print  or  Engraving  marked  F,  also  contain- 
ing two  Female  Figures,  and  also,  immediately  there- 
after, transmitted  Impressions  of  the  said  Design  from 
the  said  Plate,  to  Page  &  Garden  in  London^  who  pub- 
lished the  same  there  on  the  20th  of  the  same  month, 
and  La  Fuite  8c  Goubard  published  their  said  Prints 
or  Engravings,  in  Paris,  on  the  22d  of  the  same  month  : 
That,  immediately  upon  the  publishing  the  said  Prints 
or  Engravings  at  Paris,  La  Fuite  8c  Goubard  caused 
Copies  thereof  to  be  severally  deposited  in  the  proper 
offices  at  Paris,  and  did  all  other  Acts  that  were  neces- 
sary, according  to  the  Laws  of  France,  to  secure  to 
tiiem  the  Copyright  in  the  Designs  or  Plates  and  the 
frints  or  Engravings  taken  therefrom ;  and  that  Page 
&  Carden  did  also,  upon  the  publishing  the  said  Prints 
or  Engravings  in  London,  cause  the  same,  or  some 
<)fthem  to  be  duly  entered  at  Stationer's  Hall,  and 
ttat  La  Fuite  8c  Goubard  prepared,  or  caused  to  be 
prepared  for  Uiem  all  the  several  Designs  and  Plates, 
at  a  considerable  Expense,  and  for  their  joint  and  mutual 
E  E  2 


3DB 


CASES  IN  CHANCERY. 


1832. 


Page 
AND  Others 

V. 

Town  SEND, 


Benefit:    Tliat  the  Defendant  did  on  the  Ist  day  oi 
May  1832,  without  the  consent  of  the  Plaintiflfe,  prirx* 
and  publish,  in  London,  divers  Prints  or  Engravings* 
either  exactly  similar  to,  or  being  close  Imitations  o'f 
the  several  Prints  or  Engravings  so  printed  and  pul>— 
lished  by  the  Plaintiffs,  and  either  copied  from, 
closely  imitating  their  said  Prints  or  Engravings,  an^ 
that  he  had  derived  considerable  Profit  from  th« 
sale  thereof :  that  the  Defendant,  though  he  ad  — 
mitted  that  the  Prints  and  Engravings  published  hy 
him,  were  Copies  or  close  Imitations  of  the  Plaintiffs'^ 
Prints  or  Engravings,  pretended  that  he  copied  or  imi- 
tated the  same  from  the  Prints  or  Engravings  published 
by  La  Fuite  &  Goubard  at  Paris,  and  that  he  was  jus- 
tified in  so  doing ;  whereas  the  Plaintiffs  charged  that^ 
even  if  the  Defendant  did  copy  or  imitate  the  Prints  or 
Engravings  so  printed  and  published  by  him,  from  th^ 
Prints  or  Engravings  published  by  La  Fuite  &  Gaubani 
at  Paris,  yet  that  he  had  no  right  so  to  do,  for  that  the 
Plaintiffs  were  all  jointly  interested  in  the  Designs  and 
Plates  from  which  such  Prints  or  Engravings  wer^ 
taken;  and  that  the  Copyright  therein  was  protected^ 
equally,  for  the  Benefit  of  all  the  Plaintiffs,  and  tha^ 
whether  the  Copies  or  Imitations  made  and  pubUshecS- 
by  the  Defendant,  were  taken  from  the  Prints  or  En—' 
gravings  published  in  Paris,  or  in  England,  it  wa^ 
equally  a  fraud  upon  the  Plaintiffs. 


The  Bill  pmyed  for  an  Account  of  the  Profits  of  th^ 
Sale  of  the  Prints  and  Engravings  so  copied  or  imi-' 
tated  fi-om  the  Prints  or  Engravings  of  the  Plaintiffs, 
which  had  been  printed  and  published  by  the  Defendant, 
and  for  an  Injunction  to  restrain  the  Defendant  from 
printing,  engraving,  publishing  or  selling  any  other 
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Copies  of  the  Prints  or  Engravings  pirated  from  the 
Plaintiffs. 

TThe  Defendant  demurred,  generally,  to  the  Bill. 

Mr.  Z.  Lofvndes  in  support  of  the  Demurrer : 

First:  There  is  no  joint  interest  in  the  English  and 
French  Plaintiffs.   The  Bill  states  that  the  Plaintiffs, 
ha  Fuite  &  Goubard,  publish,  in  Paris,  for  their  mutual 
Benefit,  a  Work  intituled     La  FoUet  Courrier  des 
Salons;'*  and  that  the  two  other  Plaintiffs,  Page  & 
Carden,  publish,  in  London,  a  Work  under  the  same 
Title,  for  their  mutual  Benefit ;  but  the  Bill  does  not 
allege  that  the  foreign  Plaintiffs,  have  any  interest  in 
the  Work  published  in  London,  or  in  the  Publication  of 
tie  Prints  and  Engravings  there.  Delondre  v.  Shaw  (a). 
Tk  King  of  Spain  v.  Machado  (b). 

Secondly:  The  Acts  of  Parliament  by  which  the 
Property  in  Prints  is  secured  to  the  Inventors  and 
Engravers,  are  8  Geo.  2,  c.  13;  7  Geo.  3,  c.  38;  and 
17  Geo.  3.  c.  67  (c).   These  Acts  were  intended  for 

(a)  AntCy  Vol.  II.  p.  237. 
(h)  4  Russ.  235. 

(c)  The  following  Sections  of  the  above  Acts  were  referred 
to  in  the  course  of  the  Argument. 

The  8  Geo.  a,  c  13,  s.  i,  after  reciting  that  divers  Persons 
by  their  own  genius,  industry,  pains  and  expense,  in- 
dented and  engraved,  or  worked  in  Mezzotinto,  or  Chiaro* 
^^ro,  sets  of  Historical  and  other  Prints,  in  hopes  to  have 
^^aped  the  sole  benefit  of  their  labours,  and  that  Printsellers 
^  other  Persons  had  of  late,  without  the  consent  of  the 
^▼enters,  Designers  and  Proprietors  of  such  Prints,  fre- 
quently taken  the  liberty  of  copying,  engraving  and 
Publishing,  or  causing  to  be  copied,  engraved  and  published, 
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183a.       the  Protection  not  of  Foreign,  but  of  British  Interest, 
Ingenuity  and  Labour.    They  all  relate  to  the  same 
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base  Copies  of  such  Works,  Designs  and  Prints,  to  the  very 
Tow  N  SK  N  D  ET^^  P^^i  udice  and  detriment  of  the  Inventors,  Designers  and 
Proprietors  thereof ;  for  remedy  thereof,  and  for  preventing 
such  practices  for  the  future,  enacts  that,  from  and  afler  the 
24th  of  June  1735,  every  Person  who  should  invent  and  design, 
engrave,  etch  or  work  in  Mezzotinto  or  Chiaro  oscurot  or, 
from  his  own  Works  and  Inventions  should  cause  to  be  de- 
signed and  engraved,  etched  or  worked  in  Mezzotinto  or 
Chiaro  oscuro,  any  historical  or  other  Print  or  Prints,  should 
have  the  sole  right  and  liberty  of  printing  and  reprinting  the 
same  for  the  term  of  14  years,  to  commence  from  the  day 
of  the  first  publishing  thereof,  which  shall  be  truly  engraved 
with  the  Name  of  the  Proprietor  on  each  Plate,  and  printed 
on  every  such  Print  or  Prints ;  and  that  if  any  Printseller  or 
other  Person  whatsoever,  from  and  afler  the  said  34th  of 
June  1735,  within  the  time  limited  by  the  Act,  should  en- 
grave, etch  or  work  as  aforesaid,  or  in  any  other  manner  copy 
and  sell,  or  cause  to  be  engraved,  etched  or  copied  and  sold, 
in  the  whole  or  in  part,  by  varying,  adding  to  or  diminishing 
from  the  main  design,  or  should  print,  reprint  or  import  for 
sale,  or  cause  to  be  printed,  reprinted  or  imported  for  sale, 
any  such  Print  or  Prints,  or  any  Parts  thereof,  without  the 
consent  of  the  Proprietor  or  Proprietors  thereof  first  had  and 
obtained  in  writing,  signed  by  him  or  them  respectively,  in 
the  presence  of  two  or  more  credible  witnesses,  or  knowing 
the  same  to  be  so  printed  or  reprinted  without  the  consent  of 
the  Proprietor  or  Proprietors,  should  publish,  sell  or  expose 
to  sale,  or  otherwise,  or  in  any  other  manner  dispose  of,  or 
cause  to  be  published,  sold  or  exposed  to  sale,  or  otherwise 
or  in  any  other  manner  disposed  of,  any  such  Print  or  Prints, 
without  such  consent  first  had  and  obtained  as  aforesaid,  then 
such  Offender  or  Offenders  should  forfeit  the  Plate  or  Plates 
on  which  such  Print  or  Prints  were  or  should  be  copied,  and 
all  and  every  Sheet  or  Sheets  (being  part  of  or  whereon  such 
Print  or  Prints  were  or  should  be  so  copied  and  printed)  to 
die  Proprietor  or  Proprietors  of  such  original  Print  or  Prints- 


CASES  IN  CHANCERY. 


401 


Sabject,  and  therefore  must  be  all  construed  together. 
It  clearly  appears  by  the  17  Geo.  3,  c.  67,  that  the 

who  should  forthwith  destroy  and  damask  the  same;  and  fur-* 
tfaer,  that  every  such  Offender  or  Offenders  should  forfeit  5  s. 
for  every  PHnt  which  should  be  found  in  his,  her  or  their 
custody,  either  printed  or  published  and  exposed  to  sale,  or 
otherwise  disposed  of,  contrary  to  the  true  intent  and  mean- 
ing of  the  Act,  the  one  Moiety  thereof  to  the  King,  and  the 
other  Moiety  thereof  to  any  Person  or  Persons  that  should 
sue  for  the  same. 

The  7  Geo.  3,  c.  38,  s.  1,  after  reciting  the  before-men- 
tbned  Act,  and  that  it  had  been  found  ineffectual  for  the 
purposes  thereby  intended,  enacts  that  from  and  after  the 
I8t  of  January  1767,  all  and  every  Person  and  Persons  who 
ihould  invent  or  design,  engrave,  etch,  or  work  in  Mezzotinto 
or  Chiaro  oscurOj  or,  from  his  own  work,  design  or  invention, 
should  cause  or  procure  to  be  designed,  engraved,  etched  or 
worked  in  MezzoHnto  or  Chiaro  oscuroy  any  historical  Print  or 
Prints,  Of  any  Print  or  Prints  of  any  Portrait,  Conversation, 
Landscape  or  Architecture,  Map,  Chart  or  Plan,  or  any  other 
Print  or  Prints  whatsoever,  should  have  the  benefit  and  pro- 
tection of  the  said  Act,  and  this  Act,  under  the  restrictions 
•nd  limitations  thereinafter  mentioned. 

Sect.  2  enacts  that,  from  and  after  said  ist  of  January 
1767,  all  and  every  Person  and  Persons  who  should  engrave, 
etch  or  work  in  Mezzotinto  or  Chiaro  oscuro^  or  cause  to  be 
engraved,  etched  or  worked  any  Print,  taken  from  any 
Fictore,  Drawing,  Model,  or  Sculpture,  either  ancient  or 
modem,  should  have  the  benefit  and  protection  of  the  said 
Act  and  this  Act,  for  the  term  hereinafter  mentioned,  in  like 
nttnner,  as  if  such  Print  had  been  graved  or  drawn  from  the 
or^nal  design  of  such  Graver,  Etcher  or  Draftsman,  and  if 
ttiy  Person  should  engrave,  print  and  publish,  or  import  for 
8ale,  any  Copy  of  any  such  Print,  contrary  to  the  true  intent 
•nd  meaning  of  this  and  the  said  former  Act,  every  such 
Person  should  be  liable  to  the  Penalties  contained  in  the  said 
Act 
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1832.       Legislature  did  not  intend  to  Protect  any  Prints,  except 

'      "  such  as  should  be    Engraved,  Etched,  Drawn  or  De- 
Page 

LND  Others  r.^      ,  ^    .              ,      ,       ,    .  i.       .  ,^  ^ 

^  The  7th  Section  enacts  that  the  sole  right  and  liberty  of 

Town  send,  printing  reprinting  intended  to  be  secured  and  protected 
by  the  said  former  Act  and  this  Act,  should  be  extended, 
continued,  and  be  vested  in  the  respective  Proprietors,  for  the 
space  of  28  years,  to  commence  from  the  day  of  the  first 
publishing  of  any  of  the  Works  respectively  thereinbefore  and 
in  the  said  former  Act  mentioned. 

The  17  Geo.  3,  c.  57,  after  reciting  the  two  former  Acti, 
and  that  the  said  Acts  had  not  effectually  answered  the  pur- 
poses for  which  they  were  intended,  and  tliat  it  was  neces- 
sary, for  the  encouragement  of  Artists,  and  for  securing  to 
them  the  Property  of  and  in  their  Works,  and  for  the  ad- 
vancement and  improvement  of  the  aforesaid  Arts,  that  sodi 
further  provisions  should  be  made  as  were  thereinafter  con- 
tained; enacts  that  from  and  after  the  24th  of  June  1777)  if 
any  Engraver,  Etcher,  Printseller  or  other  Person,  should 
within  the  time  limited  by  the  aforesaid  Acts,  or  either  of 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be 
engraved,  etched,  or  worked  in  Mezzotinto  or  Chiaro  otcurOt 
or  otherwise,  or  in  any  other  manner  copy  in  the  whole,  or  in 
part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,  or  should  print,  reprint,  or  import  for  sale,  or  cause  or 
procure  to  be  printed,  reprinted,  or  imported  for  sale,  or 
should  publish,  sell  or  otherwise  dispose  of,  or  cause  or  pro- 
cure to  be  published,  sold  or  otherwise  disposed  of,  any  Ct>py 
or  Copies  of  any  historical  Print  or  Prints,  or  any  Print  or 
Prints  of  any  Portrait,  Conversation,  Landscape,  or  Architec- 
ture, Map,  Chart  or  Plan,  or  any  other  Print  or  Prints  what- 
soever, which  had  been,  or  should  be,  engraved,  etcbedi 
drawn,  or  designed,  in  any  part  of  Great  Britain^  without  the 
express  consent  of  the  Proprietor  or  Proprietors  thereof,  first 
had'  and  obtained  in  writing  signed  by  him,  her,  or  them 
respectively,  with  his,  her,  or  their  own  hand  or  haadsy 
in  the  presence  of  and  attested  by  two  or  more  credible 
Witnesses,  then  every  such  Proprietor  or  Proprietors  should) 
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ligned  in  any  part  of  Great  Britain.''  Here,  the  Cop-  1832 
»er  Plates  are  not  sent  to  this  Country,  and  the 
mpressions  then  struck  off ;  but  the  Impressions  are 
ikea  in  Paris,  and  sent  to  this  Country ;  so  that  no 
•abonr  or  Ingenuity  are  bestowed  in  this  Country.  Town  send. 
le  Plaintiffs  are  merely  Vendors  of  a  Foreign  Publi- 
fctioo.  The  mere  entering  of  a  Foreign  Work  at  Sta- 
oner's  Hall,  does  not  confer  a  Copyright  in  it ;  the 
opyright  in  the  Prints  in  question  is  in  Foreigners  : 
id  the  Statutes  referred  to,  were  not  intended  to  Pro- 
eta  Foreign  Copyright,  dementi  v.  Walker  (rf). 

[The  Vice-chancellor: — According  to  the  Statements 
this  Bill,  the  Plaintifis,  Page  &  Garden,  are  not  the 
iginal  Inventors  of  the  Prints.] 

Mr.  Lowndes: — ^The  Second  Section  of  7  Geo.  3, 
38,  precludes  me  from  taking  that  Objection. 

Mr.  Knight  and  Mr.  Girdlestone,  in  support  of 
the  Bill : 

Though  all  the  Expense  of  engraving  Prints  has 
5«n  incurred  Abroad,  yet,  if  the  Inventor  publishes 
icm  in  this  Country,  he  is  entitled  to  the  Protection  of 
le  Statutes.  The  Act  of  the  17  Geo.  3  extends  the 
Wisions  of  the  two  former  Acts,  and  gives  a  remedy 
y  Action,  to  the  Proprietors  of  Prints  engraved  in 
Srem^  Britain ;  but  it  leaves  the  two  former  Acts  in 

lod  might  by  and  in  a  special  Action  upon  the  Case,  to  be 
Tou^t  against  the  Person  or  Persons  so  offending,  recover 
ich  Damiiges  as  a  Jury,  on  the  Trial  of  such  Action,  or  on 
le  execution  of  a  Writ  of  Inquiry  thereon,  should  give  or 
sen,  together  with  double  Costs  of  Suit. 
{ti)  2  Barn.  &  Cress.  8G1. 
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183a.  full  force.  Our  Case  falls  within  those  two  Acts;  and 
the  only  question  is^  whether  a  £ri^A  Subject,  being  in 
Partnership  with  a  Foreigner,  is  not  entitled  to  the  Pro- 
tection of  those  Acts.  The  Case  stated  in  this  Bill,  is 
Town  SEND.  ^  Case  of  Publication  in  London^  before  Publication  in 
Paris.  If  the  Publication  takes  place  here  first,  it  is 
immaterial  where  the  Work  was  Composed.  ClmaA 
v.  Walker  has  nothing  to  do  with  the  present  question. 
There  the  Work  was  first  published  Abroad.  Dehndre 
v.  Shaw  was  a  Case  of  Misjoinder:  this  is  a  Case  of 
Partnership. 

The  Vice-Chancellor  : 

The  Act  of  the  8  Geo.  2,  protected  the  Property  in 
Prints,  for  14  years,  by  Penalty.  The  Act  of  the 
7  Geo.  3  extended  the  Protection  given  by  the  former 
Act,  to  other  Works,  and  for  the  Period  of  28  years. 
The  Act  of  the  17  Geo.  3  gives  a  new  Remedy,  namely, 
by  Action.  (His  Honor  here  read  the  Act.)  Tbe 
general  Objects  of  all  these  Acts,  was  the  same,  namelyy 
to  protect  the  Artist :  they  must  all  be  considered  tf 
being  in  pari  materia.  The  question  then  is,  whether 
the  Words  found  in  the  17  Geo.  3,  are  not  to  be  sup- 
plied in  the  other  Acts. 

It  is  plain  that  the  object  of  the  Legislature  was  to 
protect  those  Works  which  were  Designed,  Engraredf 
Etched  or  Worked  in  Great  Britain,  and  not  those 
which  were  Designed,  Engraved,  Etched  or  Worked 
Abix)ad,  and  only  published  in  Great  Britain, 

The  Case  of  Clementi  v.  Walker  is  not  in  point  with 
respect  to  the  Law  of  this  Case,  but  the  reasoning  ^ 
the  Learned  Judge  is  applicable  to  the  present  Case. 
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For  though  such  Words  were  not  found  in  the  Act  on  183a. 

which  that  Case  was  decided,  as  occur  in  the  17  Geo.  3,  '  ' 
yet  the  Learned  Judee  considered  that  the  weaker  j!^*'' 
Words  extended  only  to  Works  published  in  Great  ^ 

hntain]  and,  therefore,  I  am  of  opinion  that  this  Town  send. 
Demurrer  must  be  allowed. 

The  Demurrer  must  also  be  allowed  upon  the  other 
ground.  There  are  here  four  Plaintiffs,  and  two  of 
them  only  have  an  Interest  in  the  subject-matter  of  the 
Sait ;  for  the  Publishers  in  Paris  are  not  represented 
as  having  any  Interest  in  the  Work  published  in  Great 
Britain. 


PENFOLD  V.  NUNN. 

The  Bill,  which  was  filed  in  June  1832,  stated  that,  in 
1820,  the  Plaintiff  accepted,  for  the  accommodation  of 
J»S.  Penfold,  his  Relation,  several  Bills  of  Exchange, 
drawn  by  him,  which  he  assured  the  Plaintiff  should  be 
duly  provided  for  and  paid  by  him,  when  at  matu- 
rity: that  one  of  the  Bills  was  dated  21st  September 
1829,  for  300  /.,  payable  three  Months  after  Date,  and 
t^hich  J.  S.  Penfold  delivered  to  the  Defendant,  to 
^  discounted  by  him :  that  it  never  was  discounted  by 
the  Defendant,  or  by  any  other  Person,  nor  was  any 
Suable  Consideration  given  for  it  to  Penfold :  that  he. 


1832  : 
24th  July. 


Defendant, 
Pleading, 
Parties, 

In  order  to  dis- 
pense with  a 
Person  being 
made  a  Defend- 
ant, it  is  not 
sufficient  to  al- 
lege that  he 
absconded  a 
year  before  the 
Bill  was  filed. 


Pleadinor. — Demurrer, — Parties, — The  Drawer  of  an  Accommo- 
dation Bill  is  a  necessary  Party  to  a  Suit,  by  the  Acceptor  against 
the  Holder,  to  have  the  Bill  delivered  up  to  be  cancelled. 

A  Demurrer  admits  the  Allegations  in  the  Bill  as  against  the 
demurring  Party  only. 
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having  become  embarrassed  in  his  Circumstances,  is 
Jmie  1831,  absconded  from  the  Country^  leaving  the  KU 
in  the  Defendant's  hands ;  and  that  the  Defendant  hadi 
lately,  commenced  an  Action  on  the  Bill,  against  the 
Plaintiff.  The  Bill  charged  that  the  Bill  of  Exchange 
was,  when  due,  in  PenfolcTs  hands,  and  was  never  pre- 
sented, to  the  Plaintiff,  for  Payment,  or  discounted  by 
the  Defendant ;  and,  as  Evidence  thereof,  that,  in  a  Bill* 
account,  a  copy  of  which  was  annexed  to  the  Bill,  Bent 
by  the  Defendant,  in  May  1831,  to  Penfold  or  Ui 
Agent,  no  mention  was  made  of  the  Bill,  nor,  at  iM 
time,  had  any  Sum  been  paid  or  advanced,  by  thei% 
in  respect  thereof :  that  Bills  for  the  Balance  of  the 
Account,  were  given,  by  PenfoUTs  Father,  to  the  Defen* 
dant,  and  thereupon  all  the  Bills  mentioned  in  the  Ao* 
count,  and  which  were  all  the  Bills  in  respect  of  which 
any  claim  was  made  by  the  Defendant,  were  deliveied 
up,  to  PenfokTQ  Father,  to  be  cancelled :  that,  althoQ^ 
the  Bill  accepted  by  the  Plaintiff,  became  due  in  De- 
cember 1829,  no  Claim  was  made  in  respect  thereof,  until 
after  one  of  the  Bills  accepted  as  last  aforesaid,  had  been 
dishonoured :  that  the  Defendant  alleged  that  the  Bill 
accepted  by  the  Plaintiff,  was  held  by  him,  as  a  col- 
lateral Security  for  any  Claim  he  might  eventually  hifc 
against  Penfold:  that,  if  any  such  arrangement  was 
made,  it  was  without  the  knowlege  of,  and  was  not 
binding  on  the  Plaintiff,  and  such  Bill  was  retained  by 
the  Defendant,  without  any  Consideration  having  been 
given  for  it,  and  such  arrangement  was  made  after  the 
Bill  had  arrived  at  maturity :  that  a  regular  interchange 
of  Bills  and  Acceptances  took  place,  before  Sept  iW 
between  Penfold  and  the  Defendant,  and  various  Bilb 
drawn  by  the  Defendant,  were  accepted  by  Penfold 
the  accommodation  of  the  Defendant ;  and  so  it  woald 
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appear  if  the  Defendant  would  set  forth  a  particular    ^  ^832. 

Account  of  all  the  Bills,  at  any  time  since  182G,  drawn 

'        ^  '  Pen FOLD 

by  Penfold  and  accepted  by  the  Defendant,  and  also 
of  all  Bills,  at  any  time  since  the  time  aforesaid,  drawn  Nunn. 
by  the  Defendant  and  accepted  by  Penfold,  and  also 
in  account  of  all  Bills,  at  any  time  since  the  time  afore- 
Mid,  indorsed  over  by  one  of  the  said  Parties  to  the 
other,  and  the  Dates  of  each  of  such  Bills,  and  the 
Sums  for  which  the  same  were  drawn  and  accepted 
restively,  and  the  Names  and  Residences  of  each  of 
the  Indorsees  upon  such  Bills,  and  the  times  when  each 
of  such  Bills  was  drawn,  accepted,  indorsed  and  paid  : 
that,  if  the  Accounts  between  Penfold  and  the  Defen- 
iant  were  taken,  a  Balance  would  be  found  due,  from 
the  Defendant  to  Penfold:  that  it  had  been  agreed 
between  them,  that,  if  the  Plaintiff  should  succeed  in 
Us  Action,  a  part  of  the  Money  recovered  should  be 
paid  over  by  him  to  Penfold :  that  the  whole  proceed- 
ing was  a  collusion  and  design  to  defraud  the  Plaintiff, 
18  nothing  was  due  from  Penfold  to  the  Defendant,  nor 
any  consideration  paid  for  the  Bill.  The  Bill  prayed 
for  a  Discovery  and  an  Injunction  to  restrain  the  Action, 
MKi  that  the  Defendant  might  deliver  up  the  Bill  of  Ex- 
change to  be  cancelled. 

The  Defendant  demurred  because  Penfold  was  not  a 
Party  to  the  Bill. 

Mr.  Barber,  in  support  of  the  Demurrer : 

Where  a  Plaintiff  seeks  to  have  a  Bill  of  Exchange 
Idivered  up  to  be  cancelled,  the  Drawer  is  a  necessary 
f^arty.  To  dispense  with  his  being  a  Party,  it  must 
^charged  that,  at  the  filing  of  the  Bill,  he  was  resident 
*ttt  of  the  jurisdiction  of  the  Court.   This  Bill  states 
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1832.        merely  that  he  absconded  in  June  1831^  and  not  tiuU 
he  is  now  out  of  the  jurisdiction. 

Pen FOLD 

^  ^'  Mr.  Knightf  in  support  of  the  Bill : 

If  the  Drawer  were  within  the  jurisdiction^  he  would 
not  be  a  necessary  Party,  Davies  v.  Dodd  (a) ;  MaoaBri" 
ney  v.  Graham  (b) ;  Hodgson  v.  Murray  (c).  It  append 
by  the  allegations  in  the  Bill,  that  Penfold  has  no  Ib* 
terest  in  the  Bill  of  Exchange  sought  to  be  deliveied 
up.  But,  independently  of  that,  it  is  sufficiently  alleged 
that  he  is  out  of  the  jurisdiction,  as  it  is  stated  that  he 
has  absconded :  and,  if  we  prove  that,  at  the  hearing 
the  Plaintiff  must  show  that  he  has.  returned  to  thii 
Country. 

The  Vice-Chancellor  : 

With  respect  to  the  Allegation  that  a  Person  is  onlrf 
the  jurisdiction,  the  way  to  prove  it,  is  to  ask  the  Wit- 
nesses whether  the  Party  is,  at  the  time^  out  of  the 
jurisdiction.  It  is  consistent  with  the  Allegation  tint 
Penfold  absconded  in  1831,  that  he  may  be  now  in  the  i 
Country :  and,  therefore,  that  Allegation  is  not  sufi- 
cient  to  dispense  with  his  being  made  a  Party  to  the 
Bill. 

With  respect  to  the  other  Point :  if  the  facts  alleged  \ 
against  Penfoldy  should  be  proved  at  the  hearing,  the  I 
Plaintiff  will  be  entitled  to  his  Equity.  But  i  cannot,  ■ 
on  the  Demurrer  of  another  Defendant,  take  the  bf^  | 
to  be  true  as  against  an  absent  Party.  The  Demurrer  • 
admits  the  facts  as  against  the  Demurring  Party  only- 
Demurrer  allowed,  with  liberty  to  amend* 


(a)  4  Price  176.     (fi)  Ante,  Vol.  II.  p.  285.    (c)  Ibid.  S^^ 
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THE  Plaintiff  having  amended  his  Bill  br  making  iB^s: 

J.  S.  Penfold  a  Defendant,  the  Defendant  Nunn,  now  .  Nov. 

iiw?ed  that  the  Plaintiff  might  be  ordered  to  produce,  Pen  fold 

for  his  inspection,  the  Bill-account,  a  Copy  of  which  v, 

was  annexed  to  the  Bill,  and  also  the  Bills  of  Exchange  Nunn. 

irhichiVtnin  delivered  up  when  he  furnished  the  Ac-  Practice- 

SOBDt ;  and  that  further  time  might  be  allowed  him  for  Production  of 

Kitting  in  his  Answer.   The  Motion  was  supported  by  J^oaments. 

Affidavit,  in  which  Ntam  deposed  that  he  believed  The  Court  will 

iat  all  the  before-mentioned  Documents  were  in  the       ??  Motion 
n  1         '    m     i  •  •  11     1    by  a  Defendant, 

mssession  of  the  Plaintiff  or  his  Solicitor,  and  that  he  compel  a  Plain- 
odd  not  put  in  his  Answer  without  an  inspection  of  ^i^ produce 
1^  Documents  in 

his  possession, 
although  the 

Mr.  BarheTy  for  the  Defendant  NunUy  said  that  the  Defendant 

Jill  contained  several  searching  Interrogatories  as  to  f^ears  that  an 

.        .  ®  ®  mspection  of 

he  Dates,  Considerations,  and  other  particulars  of  the  them  is  neces- 

Bilb  of  Exchange :  that  the  Account  was  annexed  by  sary  to  enable 

fty  of  Schedule  to  the  Bill,  and  the  Defendant  was  the^BUl?^''^^ 

isk^  whether  it  was  correct ;  that  injustice  was  done 

4>  the  Defendant,  because  he  was  deprived  of  the  means 

rf  showing  what  was  the  Consideration  for  the  Bill  of 

Exchange  on  which  the  Action  was  brought,  Pickering 

r.  Righy  (a) ;  The  Princess  of  Wales  v.  Lord  Liver- 

Pool{b). 

The  Vice-Chancellor  : 

If  the  Defendant  wanted  to  prove,  in  the  Action 
wluch  he  has  brought,  the  Consideration  given  for  the 
Bill  of  Exchange  which  the  Plaintiff  now  seeks  to  have 
ddivered  up,  he  ought  to  have  filed  a  Bill,  against  the 

[a)  18  Ves.  484.    See  the  Judgment. 

(b)  1  Swanst.  114.    See  also  Jones  v.  Lewis,  2  Sim.  &  Stu. 
but  see  Spragg  v.  Corner ,  2  Cox.  109. 
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V 


1832.  PlaintifTy  for  a  discovery  of  the  Documents  which 
asks  to  have  produced.  The  Defendant  now  says  tl 
he  cannot  put  in  his  Answer  without  an  inspection 
NuNN  those  Documents.  He  is,  however,  at  liberty  to  ca 
upon  the  Plaintiff  to  produce  them ;  and,  if  the  Plainti] 
refuses,  he  cannot  complain  that  the  Answer  is  insd 
ficient  If  the  Defendant  requires  them  for  the  purpose: 
of  his  Defence  in  this  Suit,  he  ought  to  file  a  Cross  Bill 
against  the  Plaintiff,  for  a  discovery  of  them. 

I  never  understood  the  reasoning  upon  which  tk 
decision,  in  Princess  of  Wales  v.  Lord  Liverpot^ 
proceeded,  and  I  cannot  accede  to  it. 

Motion  refused. 


1833: 
a7th  July, 

Practice. 
Charity 
Petition  Act. 

Under  the  Cha- 
rity Petition 
Act,  where  one 
Order  has  beeu 
made  on  Peti- 
tion, a  subse- 
quent Order 
may  be  obtain- 
ed on  Motion. 


In  re  CHIPPING  SODBURY  SCHOOL 

A  PETITION  had  been  presented  for  regulating  ttt 
Charity,  under  62  Geo.  3,  c.  101.  An  Order  had  been 
made,  upon  Petition,  for  the  Payment  of  a  Sum 
Money  to  the  Schoolmaster,  and  a  Motion,  was  no^ 
made  for  a  short  Order  to  enforce  its  execution. 
question  was,  whether  the  Order  could  be  obtained  by 
Motion,  or  whether  a  Petition  was  not  necessary. 

Mr.  Knight  J  for  the  Motion,  cited  In  re  Slewri^jt*^ 
Charity  (a). 

Mr,  Pepys  contra. 

The  Vice-Chancellor  considered  that,  as  it  had  been 
decided  that,  under  the  Friendly  Society  Act  Q)i 

(fl)  3  Merr.  707.  (6)  10  Ves.  287. 
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Application  might  be  made  by  Motion ;  so  the  Order 
sought  to  be  obtained  in  this  Case,  might  be  made  upon 
Motion  also. 

Motion  granted. 


1832^ 

/«  re 
Chipping 

SODBURY 

School. 


PILE  V.  SALTER.  1832  : 

27th  July. 

JOSIAH  WALLIS  made  his  Will,  dated  the  25th  of  ^^^^ 

April  1798,  and  which  was,  partly,  as  follows :     And  Construction* 

afterpayment  of  my  just  Debts  and  Funeral  Expenses,  ^  — ^ 

I  give  and  bequeath  to  my  kind  and  affectionate  Wife,  queathed 

&raA,  in  trust  for  her  use  as  long  as  she  remains  a  certain  Mo- 

Vidow,  the  Interest  of  all  Monies  I  die  possessed  of  in  "j,^'  ^^-^P  ^'f 
,  .  Wife,  in  Trust 

toe  Stocks,  being,  at  this  time,  1,600/.  Three  per  Cent  for  her  so  long 

Consols,  660  Z.  Four  per  Cent.  Annuities,  and  22/.  10  s.  as  she  remained 

a  Widow  *  and 

per  Annum  Long  Annuities,  with  whatever  Sums  I  may  marrying 
bereafter  accumulate,  together  with  my  Freehold  Estate  again,  he  be- 
at Cookham,  and  Household  Furniture,  Plate,  and  Linen 

'  '        '      .  one  Third  of  all 

therem :  it  is  my  Will  that  the  Estate  and  Furniture  at  his  Property 
Coohham  as  aforesaid,  should  be  at  her  own  disposal  at  J^p*  otherwise  ^ 
^  death  immediately.    I  give  and  bequeath  her  like-  fhe^re^nhig" 
wise  for  life,  the  Rents  and  Profits  of  my  Estate  in  two  Thirds  to 
ArHchoke-lane  and  Redmaid-lane,  Wapping,  and,  on  her  ^^^1^^^^ 
demise,  the  above  Estates  to  my  Nephew,  Joseph  Wii-^  died  unmarried. 

I  bequeath  her,  likewise,  all  Monies  due  or  to  Held  that  she 
come  due  on  Bond,  and  part  of  Hast  India  Ship,  Albion,  ^y^^  Money  in 
^  trust  for  her  so  long  as  she  remains  a  Widmo,  but,  the  Stocks,  for 
«poii  her  marrying  again,  one  Third  of  all  my  Property  J^^a^Tthat"^ 
^t  otherwise  disposed  of,  and  the  remaining  two  on  her  dying 
Thirds  to  be  divided,  equally,  among  my  Nieces,  Eliza-  unmarried,  the 
^h,  Mary,  Kitty  and  Jbby  WlLson,  or  the  Survivors  undisposed  of, 
them,  and,  in  default,  to  my  Nephews :  and  I  nomi- 

VOL.V.  FF 


Pile 

V, 
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183Q.        nate  and  appoint  Mr.  John  Wilkinson  and  my  Brother 
William  Wilson,  Esq.,  Executors  and  Trustees  to  tlifi 
my  Will ;  and,  in  case  of  the  death  of  either,  the  Sii« 
Salter.      vivor  to  appoint  another  from  among  my  Relations  : 
possible.  I  bequeath  to  John  Wilkinson,  as  an  ackno^^ 
ledgment  of  our  friendship,  a  Diamond  Ring."  Tim 
Testator  made  a  Codicil,  dated  the  29th  of  Nov.  17^S; 
which  was  as  follows:    Codicil.    In  consideration  of 
my  Brother-in-law,  WUliam  Wilson  being  settled  so  &r 
from  me,  I  nominate  and  appoint  John  Wilkinson  as 
aforesaid,  and  WUliam  Salter,  sen.,  and  Sarah  WafSs, 
my  Widow,  my  Executors,  and  the  two  former.  Trustees 
to  this  my  Will."   The  Testator  died,  leaiing  his  Wife, 
and  his  Nieces  mentioned  in  his  Will  and  his  Ne[^iv8 
Joseph  Wilson  and  James  Wilson,  his  Next  of  Kin. 
His  Widow  died  without  having  married  again;  aod 
the  Plaintiff  was  her  Executor. 


The  Question  in  the  Cause  was,  what  Interest  ihe 
Testator's  Widow  took  in  the  Property  bequeathed  in 
Trust  for  her. 

Mr.  Boteler  and  Mr.  Letvis  for  the  Plaintiff,  said 
that  the  Testator  intended  that,  if  his  Widow  did  not 
marry  again,  the  Property  in  question  should  become 
her's  absolutely:  that  the  duration  of  the  Trust  wa3 
limited,  but  that  the  duration  of  her  Interest  was  not 
limited :  that  the  Trust  must  continue  until  it  appeared 
whether  she  did  or  did  not  marry  again ;  and,  if  st^ 
did  not  marry,  that  the  Property  was  to  be  at  her  dis- 
posal ;  but,  if  she  did  marry,  she  was  to  have  one  Third 
of  his  Property  not  otherwise  disposed  of :  that  a  gift 
of  the  interest  of  a  Fund,  without  limitation,  will  pas* 
the  Capital :  that  the  Testator  had  fully  disposed  of  hii 
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I  in  Artichoke-lane  and  Wapping ;  and  that  he 
)0  disposed  of  his  other  Property,  in  the  event  of 
idow  marrying  again:  that  as  the  Estate  and 
we  at  Coohham  were  to  be  at  the  Widow's 
il  immediately  on  the  Testator's  death,  so  the 
Property  was  to  be  at  her  disposal  at  a  future 
:  that  the  Testator,  when  he  meant  to  give  his 
i  Life-inter^  only,  had  used  the  words,  for 
that,  though  he  had  appointed  his  Wife  an  Exe- 
he  had  not  appointed  her  one  of  the  Trustees 
Will,  because  he  intended  her  to  take  bene- 
:  that,  if  there  was  an  Intestacy,  the  Widow 
ititled  to  take  beneficially,  under  the  Codicil,  as 
8  not  named  one  of  the  Trustees.  Newland  v. 
ird(a);  Peat  v.  Powell  (J);  Haie  v.  Beck  (c); 
w  Tomkin^  (df) ;  Amknrst  v.  Litton  (e) ;  Skef-- 
Lord  Orrery  (f) ;  fViUiamsy.  Jones  (g). 

Spence  and  Mr.  HeUl^  for  the  Defiendant  Salter , 
e  Nieces  of  the  Testator  named  in  his  Will,  who 
lur  of  his  Next  of  Eon,  gave  up  all  claim  on  behalf 
Defendant  Salter y  as  he  was  named  a  Trustee  in 
xlidl ;  but  they  contended  that,  under  the  Will, 
»f  the  Nieces  became  entitled,  on  the  Widow's 
to  a  Moiety  of  two  Thirds  of  the  Testator's  Resi- 
Estate :  that  the  expression  upon  her  marrying 
'  ought  to  be  construed,  "upon  her  marrying 
3r  dying :"  that,  if  the  Nieces  did  not  take  under 
ill,  they  were  entitled  to  Shares  of  the  Testator's 

iP.  W.  194.  (d)  1  Burr.  234;  and  9 


V 

PiLX 

v. 

Salter. 


imb.  387 ;  and  1  Eden. 


East.  404,  cited. 


{e)  3  Atk.  285,  cited. 


Eden.  229. 


(/)  Ibid.  282. 
(g)  loVes.77. 


F  F  2 
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Estate  as  in  case  of  Intestacy:  and  that,  wbere  one 
Executor  is  appointed  a  Trustee,  they  are  all  Trustees, 
Elton  V.  Sheppard  (A);  Luxford  v.  Cheeke(i)i  Gar- 
don  V.  Adolphus  (h) ;  Mence  v.  Mence  (/) ;  Bawton  v. 
Clarke  (m). 

Sir  E.  Sugden  and  Mr.  Webster  for  Joseph  WUsm 
and  James  WUson,  were  stopped  by  the  Court. 

The  Vice-Chancellor: 

This  is  a  very  plain  Case.   There  are  four  Bequests 
in  this  Will.   The  first  is :  "I  gire  and  bequeath  to 
my  kind  and  affectionate  Wife,  Sarah,  in  Trust  for  ha 
use,  as  long  as  she  remains  a  Widow,  the  Interest  of  aU 
Monies  I  die  possessed  of  in  the  Stocks,  with  whatever 
Sums  I  may  hereafter  accumulate."    It  is  plain  that 
this  is  a  Gift  to  her  as  long  as  she  remained  a  Widow* 
Then  the  Testator  says :  "Together  with  my  FreeholA 
Estate  at  Cookham,  Household  Furniture,  Plate  aiiA 
Linen  therein.   It  is  my  will  that  the  Estate  and  Fut-^ 
niture  at  Cookham  as  aforesaid,  should  be  at  her  ovr^ 
disposal  at  my  death,  immediately."    Under  this  Be- 
quest she  takes  an  absolute  Interest.   Then  he  say^  ' 
I  give  and  bequeath  her  likewise  for  life,  the  Rent^ 
and  Profits  of  my  Estate  in  Artichohe-lane  and  Redmaid — 
laney  Wapping  ;  and,  on  her  demise,  the  above  Estat^^ 
to  my  Nephew  Joseph  Wilson,^'    Then  he  says :  "  ^ 
bequeath  her,  likewise,  all  Monies  due  or  to  come  d\%^ 
on  Bond,  and  part  of  East  India  Ship,  Albion^  in  Tru^*-- 
for  her,  so  long  as  she  remains  a  Widow,  but,  upon 


1832. 

■r 

Pile 

V. 

Salter. 


(A)  1  Bro.C.C.  532. 

(i)  a  Lev.  125. 

(k)  3  Bro.  P.  C.  306. 


(/)  i8Ves.348. 
(m)  Ibid.  247, 
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marrying  again,  I  bequeath  her  one  Third  of  all  my 
Property  not  otherwise  disposed  of."  It  was  contended 
that  the  words,  "  upon  her  marrying  again^"  must  be 
construed,  "  upon  her  marrying  again  or  dyinsr but 
it  would  be  absurd  to  give  her  one  Third  of  the  Pro- 
perty, in  the  event  of  her  death.  In  Gordon  v.  Adol- 
jphuSy  it  was  evident  that  the  Testator  meant  that  his 
Daughter  should  take  his  Estate  in  succession  to  his 
Widow,  in  all  events,  although  he  alluded  only  to  his 
Widow  marrying  again.  Here  the  Testator  has  given 
the  Property  to  his  Wife,  for  her  Widowhood  only,  and, 
on  her  marrjring  again,  he  has  given  her  one  Third  of 
liis  Property  not  otherwise  disposed  of.  It  is  evident 
that,  on  the  Wife  dying  unmarried,  there  was  an  Intes- 
tacy as  to  the  Property  firstly  and  fourthly  given. 

With  respect  to  the  claim  made  for  the  Widow  as 
^Executrix,  here  there  is  an  attempt  to  dispose  of  the 
Residue,  and  therefore  she  could  not  be  entitled  to  it 
in  that  character* 
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1832: 
16th  June. 

Practice. 
Injunction. 

The  Court  will 
not  ^rant  a 
special  Injunc- 
tion against  the 
Assignees  of  a 
Bond,  to  restrain 
an  Action 
brought  by 
them  in  the 
Name  of  the 
Assignor. 


LORD  PORTARLINGTON  v.  GRAHAM. 

The  Plaintiff  was  the  Obligor,  and  the  Defenda 
Graham,  was  the  Obligee  in  a  Bond.  Graham  had  1 
signed  the  Bond  to  the  other  Defendants,  Beddame  { 
Simpson,  who  brought  an  action  on  the  Bond,  against  1 
Plaintiff,  in  Graham's  name,  and  recovered  Judj^iiif  i(. 
The  Bill  prayed  for  an  Injunction  to  restrain  Graht  m 
fix)m  proceeding  in  the  Action,  and  to  restrain  the  otbz^er 
Defendants  from  proceeding  in  the  Action  brought  "Wbj 
them  in  his  Name,  or  from  commencing  any  other  ^^c- 
tion  in  his  Name  on  the  Bond.  None  of  the  Answ^ds 
had  been  put  in,  nor  were  any  of  the  Defendants 
contempt. 


10 


Mr.  Pepys  and  Mr.  Bagshawe,  for  the  Plaintiff,  mow 
moved  for  a  special  Injunction  against  Beddome  gukI 
Simpson,  according  to  the  prayer  of  the  Bill. 

Mr.  Knight,  for  the  Defendants,  stated,  as  a  prelixiu- 
nary  objection  to  the  Motion,  that  it  was  contnuy  ^ 
the  established  practice  of  the  Court  to  move  foX"  ^ 
special  Injunction  to  restrain  proceedings  at  Law. 

Mr.  Fepys  and  Mr.  Bagshawe  said  that  Grakam 
the  nominal  Plaintiff  at  Law :  but  that  Beddame 
Simpson  were,  in  reality,  the  Persons  who  were  p^^ 
ceeding  against  the  Plaintiff :  That  it  was  absurd  tb^^ 
the  Injunction  should  issue  for  want  of  the  Answer 
the  nominal  Plaintiff  at  Law,  when,  according  to  the 
decision  in  Montague  v.  Hill  (a),  his  Answer  could  not 
be  used  for  the  purpose  of  dissolving  the  Injunction, 
(a)  4  Kusb.  128. 
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The  Vice-chancellor: 

According  to  my  apprehension  of  Lord  Lyndhurst's 
decision  in  Montague  v.  Hill,  the  common  Injunction 
ought  to  haye  been  obtained  against  Beddome  and  Simp- 
son, as  well  as  against  Graham.  This  Case  must  have 
frequently  occurred  before;  but  I  never  i-ecollect  a 
similar  application* 

Mr.  Knight  and  Mr.  Lloyd,  for  the  Defendants  Hed- 
djome,  and  Simpson,  said  that  the  common  Injunction 
extended  to  the  Party  sought  to  be  restrained,  his 
CTounsel  and  Agents :  and  that,  in  Montague  v.  HUl, 
the  question  was  whether  the  Answer  of  the  Assignor 
of  a  Bond  could  be  read  against  the  Assignee. 

Mr.  Pepys,  in  reply : 
The  common  Injunction  is  granted  only  against  the 
Party  who  is  Plaintiff  at  Law,  and  not  against  Persons 
who  are  suing  in  his  name.    It  would  restrain  Graham 
^^ti\  his  Answer :  but,  if  he  were  to  admit  the  whole  of 
%  Case  stated  in  the  Bill,  his  Answer  would,  accord- 
^  ^  the  decision  in  Montague  v.  Hilly  go  for  nothing. 
^a^m  has  nothing  to  do  with  the  Action :  why  then 
the  Injunction  be  granted  on  his  default.    If  he 
to  admit  all  the  Equity  in  the  Bill,  according  to 
^^^'^^^^ague  v.  HiM,  it  would  be  no  reason  for  continuing 


the 


Ijijimction. 


The  Vicb-Chancellor  : 

Montague  y.  HiU,  the  course  adopted  was  to  issue 
^^<Mamon  Injunction  against  Hill.    It  appears  to  me 
^  that  was  decided  in  that  Case,  was  that,  where 


tbc  ^^iQQion  Injunction  had  issued  against  the  Party  in 
Vi\iC>^e  name  the  Action  was  brought,  and  he  had  put  in 
W  -Answer,  and  the  Assignees  had  put  in  theirs,  their 


183a. 

^  V  ' 

Lord 
portarling' 

TON 
V. 

Graham. 
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Lord 
poutarling- 

TON 
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1 839.        Answer  was  to  be  read,  and  his  to  be  disregarded.  TK^i 
affords  no  foundation  for  the  proposition  that  a  Plain ti£ 
in  Equity  is  entitled  to  move  for  a  Special  InjuncUoa  to 
restrain  proceedings  at  Law,  before  the  putting  in  of 
any  Answer.    I  think  that,  if  it  were  right  to  grant 
Graham.     Special  Injunctions,  before  Answer,  against  the  As- 
signees of  Ckoses  in  Action,  applications  for  them  wooJd 
have  been  frequent.    But  I  recollect  no  instance  of  soch 
an  Application  :  and  no  inference  arises  from  Montagtu 
V.  Hilly  to  induce  me  to  enlarge  the  Jurisdiction  of  this 
Court  as  to  Injunctions,  which  is  sufficiently  lai]ge 
already. 

Motion  refused. 


ift3Q  :  Graham  being  abroad,  Mr.  Pepys  and  Mr.  Bagdum, 

5th  July.  for  the  Plaintiff,  now  moved  that  service  of  the  Subpoeaa 
Practice  appear  to  and  answer  the  Bill,  on  Beddome,  the  At- 

  tomey  in  the  Action,  might  be  deemed  good  service  00 

The  Assignee  of  Graham. 
a  Bond  brought 

an  Action  on         ii«     x>-  •  t       ^        -r «    «         >      •  1  1  ^1 
the  Bond,  in  the     Mr.  Knight  and  Mr.  Lloyd  contra,  said  that  (jrafuM 

Name  of  the  was  merely  the  nominal  Plaintiff  at  Law :  that  Beddm 

Obligor  fil^a  reality,  his  Attorney  :  that,  as  BeddomvuA 

Bill  gainst  the  Simpson,  the  real  Plaintiffs  at  Law,  were  not  in  default, 

Obligee  and  the  no  Injunction  could  be  granted  on  the  default  of  Cfw- 

Assignee,  to  ,                 .    ,  t^,  .    ./m      11      n        %       1  .f 

restrain  the  nommal  Plaintiff,  and,  therefore,  the  Order,  u 

Action.   The  granted,  would  be  useless, 
former  being 

abroad,  the  nru  \t 

Court  made  the         The  Vice-chancellor  : 

usual  Order  for      If  Beddome  and  Simpson  think  proper  to  bring  an 

Service  of  the  ^^tion  in  the  name  of  Graham,  Graham  must  be  dealt 
aubpocna,  on  ^  '  .     .  l* 

the  Attorney  in  with  as  if  the  Action  had  been  brought  by  him,  in  his 
the  Action.  right. 

Motion  granted. 
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GREENWOOD  v,  ATKINSON,  183'i: 

3d  July, 

OTION  made,  by  the  Defendant  Atkinson,  for 
X)  put  in  a  Supplemental  Answer  to  the  Bill,  is  ^^ppj^^^^^^ 
id,  AntCy  Vol.  IV.  p.  64.    In  addition  to  what  is  Pleading. 
tated,  it  is  necessary  to  mention  that  the  Trusts  Parties. 
Settlement  were  to  pay,  during  the  Life  of  Wil-  Defendant,  in 
\  Lee,  the  Interest  and  Dividends  of  the  Trust-  ^"^^""j 
,  to  him,  or  such  Person  or  Persons  as  he  should       entitled  to 
t,  and,  after  his  decease,  in  case  Maria  Stisanna,  be  reimbursed 
fe,  should  survive  him,  to  pay  such  Interest  and  ^g^^  be^e-^^ 
nds  to  her,  for  her  life,  and,  after  her  decease,  to  creed  to  pay  to 
possessed  of  the  Capital,  for  Lee,  his  Executors,  *^^^^°*£^' 
istrators,  and  Assigns.   The  Prayer  of  the  Bill  ^j^^^ 
it  the  Defendant  might  be  ordered  to  pay,  to  the  necessary  Party; 
flF,  what  should  appear  to  be  due  to  him,  for  the  f^gly^  the^ourt 
>al  and  Interest  of  the  1,000  /.,  or  that  an  Issue,  at  the  hearing, 

e  other  proceeding  at  Law  might  be  directed  to  ordered  the 

-    *  ,         .        ,    ,       .11     Cause  to  stand 

m  what  Damage  the  Plamtin  had  sustamed  by  ^yp^,  with  liber- 

>ss  negligence  of  Bolland  and  the  Defendant,  and  ty  to  amend. 

le  Defendant  might  be  decreed  to  pay,  to  the  STi^SfbJfS 

S,  what  should  be  found  due  for  such  Damage,  a  Supplemental 

aintiff  being:  ready*  upon  such  Payment,  to  deliver,  ^}^^  against  A. 

alone,  praymg 

Defendant,  the  Indenture  of  the  31st  of  December  the  same  relief 

and  the  Bond  of  even  date  therewith.  as  in  the  ori- 

ginal Bill.  The 
two  Causes 

Defendant,  in  his  Answer,  said  that  the  Commission  were  heard  to- 

ikrupt  against  W.  T.  Lee,  was  still  in  force,  and  gether,  when  it 
°  was  objected 

that  the  Plaintiff 

ought  to  have  amended  the  original  Bill,  or  made  the  original 
Defendant  a  Defendant  to  the  Supplemental  Bill.  But  the  ob- 
jection was  over-ruled. 
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that  William  Gar  lick  was  the  sole  Assignee  of  his  Estate, 
and  he  insisted  that  he  was  not  personally  liable  to 
make  good  the  1,000  to  the  Plaintiff,  or  any  Interest 
in  respect  of  the  same :  but,  if  the  Court  should  hold 
that  he  was  so  liable,  then  that  he  was  entitled,  to  the 
extent  of  the  Interest  that  Lee  took  under  the  Settle 
ment,  in  the  1,000 1.  and  Interest,  to  be  reimbursed  whit 
he  should  be  decreed  to  pay  in  respect  of  the  matten 
in  question  in  the  Cause;  and  that  the  Bill  ou^ 
to  hare  been  framed,  and  Lee's  Assignee,  and  Maria 
Susanna,  his  Wife,  ought  to  have  been  made  Paitiei 
to  the  Bill,  so  that  the  Court  might,  at  once,  make  svA 
a  complete  and  perfect  Decree  as  the  justice  of  the 
Case  required,  and  to  the  end  that  the  1,000/.,  if  the 
Court  should  be  of  opinion  that  the  Defendant  wis 
liable  to  make  good  the  same,  might  be  properly  secured 
upon  the  Trusts  of  the  Settlement,  and  directions  giiCD 
for  reimbursing  the  Defendant,  out  of  Lee's  Estate  and 
Interest  under  the  Settlement  in  the  1,000  2L  and  the 
Interest  thereof,  what  the  Defendant  should  be  decreed 
to  pay  in  respect  of  the  matters  in  question  in  the 
Cause, 


The  Cause  having  come  on  to  be  heard,  the  Objection 
raised  by  the  Answer,  for  want  of  Parties,  was  stated; 
and  The  Vtce-Ckancettar,  being  of  opinion  that  it  was 
well  founded,  ordered  that  the  Cause  should  stand  ofefi 
with  Uberty,  to  the  Plaintiff  to  amend  his  Bill,  bf 
adding  Parties* 

The  Plaintiff  did  not  amend,  but  filed  a  Bill  again^ 
Mrs.  Lee  and  Garlick,  (without  making  AtkinM  & 
Party)  praying  that  that  Bill  might  be  taken  as  a  KU 
of  Supplement  to  the  original  Bill,  and  that  the  Plain- 
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light  have  the  same  Rdief  as  he  had  prayed  by  his 
oalBilL 

le  original  and  Supplemental  Suits  now  came  on 
!  heard 

r.  Knight,  Mr.  Brandreth,  and  Mr.  G.  Richards, 
It  Plaintiff. 

Sir      Sugden,  Mr.  Barber,  and  Mr.  J2.  Atkinson, 
for  the  Defendant  Atkinson: 

e  take  the  same  objection  for  want  of  Parties^  as 
id  when  the  Cause  first  came  on  to  be  heard.  Your 
w  ordered  the  Cause  to  stand  over,  with  liberty 
lend  by  adding  Parties,  but  no  amended  Bill  has 
filed.  The  Plaintiff  has  filed  a  Supplemental  Bill 
kflt  Garlick  and  Mrs.  Lee  only.  A  Decree  must 
lade  in  this  Case,  which  will  affect  the  Rights  of 
I  Persons  and  of  Atkinson;  but  he  is  not  a  Party 
e  Supplemental  Bill.  No  Decree  can  be  made  for 
ries  between  Defendants  who  are  not  Parties  to 
tame  Record.  There  is  an  unin^)eached  Order  to 
id ;  and  no  leave  has  been  given  to  file  a  Supple- 
al  Bill.  When  the  end  proposed  can  be  obtained 
lUnendment,  no  Supplemental  Bill  can  be  filed. 
Cause  cannot  proceed  without  Atkinson  being  a 
y  to  the  Supplemental  Suit ;  for  the  Court  cannot 
him  that  Relief  to  which  he  is  entitled  as  against 
P^es  to  the  Supplemental  Bill.  We  have  no 
Ts  in  the  Supplemental  Suit,  and  know  nothing  of 
Where  Persons  take  derivatively  fi'om,  or  by  way  of 
•titution  for  the  Parties  to  the  original  Bill,  they 
properly  brought  before  the  Court  by  Supplemental 
•  But,  here,  the  Parties  to  the  Supplemental  Bill, 


183Q. 

Greenwood 
r. 

Atkinson^ 
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ought  to  have  been  made  Parties  to  the  original  BilL 
At  all  eventSy  Atkinson  ought  to  have  been  made  i 
Co-defendant  to  the  Supplemental  Bill.  For,  where 
the  Parties  to  a  Supplemental  Bill,  have  to  contest  the 
question  raised  by  the  original  Bill,  with  the  Defendant 
to  that  Bill,  they  ought  all  to  be  made  Parties  to  tlie 
same  Record.  If  there  had  been  any  Evidence  in  the 
Supplemental  Suit,  it  could  not  affect  Atkinson,  who  is 
a  Defendant  to  the  original  Suit  only« 

Mr.  Rogers  appeared  for  the  Defendants  GaM 
and  Mrs.  Lee. 

The  Vice-Chancellor: 

I  do  not  consider  it  to  be  a  breach  of  the  Order  to 
amend,  that  the  Plaintiff  has  brought  the  defective 
Parties  before  the  Court,  by  Supplemental  Bill,  instedl 
of  availing  himself  of  the  Order  to  amend  for  that  piff- 
pose.   It  is  no  objection  to  the  course  of  proceediif 
adopted  by  the  Plaintiff,  that  he  has  not  made  AtkiM 
a  Party  to  the  Supplemental  Bill ;  because  it  is  (Id 
for  the  purpose  of  being  heard  with  the  original  RH 
and  of  obtaining,  for  the  Plaintiff,  the  same  Relief  as  if 
prayed  by  the  original  Bill.     Nothing  is  more  usoil 
than  to  file  a  Supplemental  Bill,  for  the  purpose  of 
bringing  a  new  Party  before  the  Court.   Where  a  Sup- 
plemental Bill  is  filed  for  the  purpose  of  putting  in  issoc 
a  new  fact,  or  an  old  fact  newly  discovered,  it  is  rigb 
to  make  tlie  original  Defendants  Pailies  to  it.  Bat 
where  the  Case  consists  of  Facts,  which  existed  fra 
to  the  filing  of  the  original  Bill,  according  to  my  V 
prehension,  the  defective  Party  is  to  be  brought  befo»« 
the  Court,  by  Supplemental  Bill  alone. 


1832. 
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One  Decree  will  be  made  in  both  these  Causes ;  and 
the  Couii  will  give  Mr.  Atkinson  that  Relief  to  which 
be  is  entitled,  in  the  Supplemental  Suit. 


The  Objection  having  been  over-ruled,  the  Cause  was 
letrd.  The  Decree  directed  the  Bill  to  be  retained  for 
.  Twelvemonth,  the  PlaintiflF  to  be  at  liberty  to  bring 
nch  Action,  against  Atkinson,  as  he  should  be  advised, 
1  which  Action  Atkinson  was  not  to  set  up  the  Objec- 
on  that  Bolland  was  a  Partner  with  him  as  an  Attor- 
ey ;  and  the  Action  was  to  be  considered,  as  having 
sen  conmienced  on  the  10th  of  June  1830  (a). 


1832. 
Greenwood 

V, 

Atkinson. 


{a)  The  Bill  was  filed  on  that  day*  Atkinson^  in  his  An- 
fer,  insisted  on  the  Statute  of  Limitations  as  a  bar  to  the 
UntifT's  demand. 

The  Action  was  tried  at  the  Yorkshire  Spring  Assizes 
BSdt  when  the  Plaintiff  was  nonsuited ;  but  leave  was  given 
» Urn  to  move  to  set  aside  the  Nonsuit,  on  certain  legal 
pimds.  Upon  the  Motion  being  made,  a  special  Case  was 
incted  to  be  framed ;  but  before  it  could  be  argued,  the  De- 
fcndant  died;  and  the  Action,  being  for  a  Tort,  terminated. 
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^?32  :  BIGGS  V.  ANDREWS. 

14th  July. 


Conversion.  Indentures  of  the  22d  and  23d  of  August 

  made  between  Richard  BiggSj  of  Bury  St.  JSJk 

tfi'athe  ^de?  Grocer,  of  the  one  part,  and  the  Defendants,  . 

sirous  that  his  Andrews^  and  John  Orbell,  of  the  other  part, 

Real  Estates  reciting  that  Richard  Biggs  was  desirous  that  the 

Sn?eyed  thlm  ^^^^         Copyhold  Hereditaments  therein  desc 

to  Trustees,  in  should  be  sold,  and  that  he  had  requested  Andreti 

Trust  to  sell  or  q^j^u  to  act  as  Trustees  for  hun  in  the  Safe  tl 
mortgage  the 

same,  and  to  Biggs  conveyed  a  Messuage  in  Bury,  in  which  h 

stand  possessed  rfed  on  his  Business,  and  certain  other  Freehold 

be'i^s^^^iY  ditaments,  to  Andrews  and  Orbett  in  Fee  :  and  he 

Trust  for  him,  nanted,  with  the  Trustees,  to  surrender  to  then,  0 

&c  ^B^D  ^^of  *®  Cq)yhold  Hereditamente  therein  described: 

even  Date,  he  was  declared  that  they  should  stand  possesf 

assigned  all  his  the  Freehold  and  Copyhold  Premises  thereby  id 

pCTty'^to  Se '  covenanted  to  be  surrendered,  upon  Trust,  ai 

same  Trustees,  as  conveniently  might  be  after  the  execution  0 

*^,T'y?^i?'^^*™"  Deed,  of  their  own  proper  authority,  and  withov 

self,  his  Execu-  '  ^        r  Jf 

tors,  &c.   By     concurrence  of,  or  any  other  power  or  autnonty 

a  third  Deed,  of  Biggs,  his  Heirs,  Executors  or  Administrators,  in 

reciUn^that  h^        dispose  of,  and  grant,  release,  and  assure,  < 

was  indebted  to 

various  Persons,  and  was  desirous  that  his  Afikirs  should  be  wound 
up,  and  his  Real  and  Personal  Property  converted  into  Money, 
and  his  Debts  paid,  and  that  the  Conveyance  and  Assignments 
were  made  to  enable  his  Trustees,  in  the  first  place,  to  pay  his 
Debts ;  he  declared  that  the  Trustees  should  stand  possessed 
of  the  Money  to  arise  from  the  sale  or  mortgage  of  his  Real  and 
Personal  Property,  in  Trust  to  pay  his  Debts,  and  then  in  Trust  for 
him,  his  Executors,  &c.  The  Trustees  sold  part  of  the  Real  Es- 
tates, and  the  proceeds  were  more  than  sufHcient  to  pav  A.*s 
Debts.  Shortly  afterwards  A,  died  intestate.  Held  that  the  un- 
sold Estates  were  to  be  considered  as  Personalty. 
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ibsolutely  or  by  way  of  Mortgage^  and  either  together  or 
in  Parcels,  and  by  Public  or  Private  Sale,  or  in  such 
other  way  or  manner  as  they  should  think  fit,  all  or  any 
part  of  the  same  Hereditaments,  for  such  Sums  of  Money 
as  they  should  deem  reasonable,  and  to  sign  effectual 
Receipts  and  Discharges  for  the  Purchase-money  to  be 
paid  tor  the  same ;  and  it  was  declared  that  the  Trus- 
tees should  stand  possessed  of  all  the  Sums  of  Money  to 
ime  or  be  produced  by  any  Sale,  Mortgage^  or  other 
Disposition  which  should  be  made  of  the  Heredita- 
Deuts,  and  of  the  Rents,  Issues  and  Profits  thereof  in 
he  meantime,  upon  Trust,,  in  the  first  place,  to  retain 
he  Expenses  incident  to  the  Sale  or  other  disposition 
Ihis  Real  Estate,  and  after  payment  thereof,  in  Trust 
br  BiggSf  his  Executors,  Administrators  or  Assigns. 
Sy  an  Indenture  of  the  2dd  of  August  1827,  Biggs 
laeigned  all  his  Stock  in  Trade,  Goods,  Debts  and  other 
PeiBonal  Property,  to  the  same  Trustees,  upon  Trust, 
IS  to  the  Monies  to  be  produced  thereby,  after  pay- 
Beat  of  the  Expenses  attending  the  same,  for  Biggs, 
^  Executors,  Administrators  and  Assigns.  By  another 
hdenture  of  the  same  date,  after  reciting  that  Biggs 
«B8  indebted  to  his  Sisters  therein  named,  and  to  va- 
rious other  Persons,  and  that  he  was  desirous  that  his 
ASurs  should  be  wound  up,  and  his  Real  and  Personal 
Property  converted  into  Money^  and  the  Debts  due  to 
him  gotten  in,  and  the  Debts  due  firom  him  paid,  with 
u  little  delay  as  possible,  and  that  the  Conveyance  and 
Assignment  before  mentioned  were  made  to  enable  the 
^fendants,  in  the  first  place,  to  pay  his  Debts  out  of 
^  Produce  of  his  Real  and  Personal  Estate :  It  was 
''^tnessed  that  the  Defendants  should  stand  possessed 
the  Sums  of  Money  which  should  be  received  from 
■^y  Sale,  Mortgage  or  other  Disposition  of  the  said 
freehold  Estates  and  Personal  Property,  and  from  the 
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1832.        receipt  and  collection  of  his  Debts,  in  Trust,  to  apply 
'    the  same  in  payment  of  the  Debts  owing  by  him,  and, 
Biggs       ^f^^^  payment  thereof,  in  Trust  for  him,  his  Executors, 
Administrators  and  Assigns.    The  Defendants  sold  all 

2DREWS.  TT  . 

the  Hereditaments  except  the  House  in  Bury :  and,  out 
of  the  Proceeds  and  the  other  Monies  which  came  to 
their  Hands  in  the  execution  of  their  Trust,  they  paid 
all  Biggs's  Debts ;  and,  there  then  remained  in  ther 
hands  a  Balance  of  283 1.  due  to  Biggs.  The  Trustees 
advertised  the  House  in  Burg  to  be  sold,  together  with 
Biggs's  Stock  in  Trade  (that  being  the  most  advanta- 
geous mode  of  disposing  of  it)  :  but  without  success. 
They  afterwards  sold  the  Stock  in  Trade  to  G.  OUvift 
and  offered  to  sell  him  the  House  also ;  but  he  declined 
the  offer,  declaring  that  he  was  not  in  a  situation  to 
purchase  both.  They  therefore,  without  consulting 
Biggs,  granted  Oliver  a  Lease  of  the  House,  for  14 
Years,  at  the  yearly  Rent  of  70  Z.  In  February  18211, 
a  Draft  of  a  Release  was  prepared  for  Biggs  to  execute 
to  the  Defendants,  by  which  their  Trust  would  have 
been  declared  to  be  at  an  end  ;  but  Biggs  died,  Intestate, 
in  April  1829,  before  the  Release  was  ingrossed  foe 
Execution. 


The  Bill  was  filed  by  his  Brother  and  Heir  at  La^^ 
against  the  Trustees,  and  his  Sisters  who  had  taken  ou^ 
Administration  to  him,  charging  that  the  purpose  fo 
which  Biggs  had  directed  his  Freehold  Estates  to 
sold,  was  for  the  payment  of  his  Debts,  which  were  al* 
satisfied  without  there  being  occasion  to  sell  the  Hoos^ 
in  Burg ;  and  that,  if  he  had  lived,  he  would  hafi^ 
required  it  to  be  re-conveyed  to  him. 

The  Bill  prayed  that  it  might  be  declared  that  th^ 
Trusts  of  the  Deeds  were  at  an  end,  and  that  the  Trus-' 
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tees  might  be  decreed  to  convey  the  House  to  the  1831. 
Plaintiff,  in  Fee,  free  from  Incumbrances,  except  the 
lease  to  OHver. 

V, 

Akdrbw». 

The  Trustees,  in  their  Answer,  said  that  they  granted 
the  Lease,  in  exercise  of  their  discretion  as  Trustees, 
for  the  general  Benefit  of  the  Estate,  without  consulting 
Biggs,  and  that  when  he  was  made  acquainted  with 
it  he  did  not  approve  of  it,  but  made  no  objection 
thereto,  and  that  he,  in  general,  approved  of  their 
Conduct :  that,  after  the  Execution  of  the  Lease,  they, 
from  time  to  time,  treated  with  Oliver  for  the  Sale  of 
the  House  to  him,  but  were  unable  to  obtain  what 
they  considered  a  fair  Price  for  it :  that  the  Payment  of 
Biggs^s  Debts,  was  not  the  only  purpose  to  be  effected 
by  the  Deeds,  his  object  being  to  retire  fi*om  Business, 
on  account  of  ill  health,  and  to  have  his  Affairs  managed 
for  him. 


The  Answer  of  the  other  Defendants  was  to  the  same 
effect.  They  insisted  that  the  effect  of  the  Conveyance 
to  the  Trustees  was  to  convert  the  House  into  Personal 
Estate,  absolutely,  as  between  his  Legal  and  Personal 
Representatives ;  and  they  claimed  to  have  the  House 
sold,  and  the  proceeds  paid  to  them. 

WUliam  Kitchener,  the  Solicitor  who  prepared  the 
Deeds,  was  examined  as  a  Witness  for  the  Personal 
Representatives.  He  deposed  that,  at  and  for  some 
before  the  Execution  of  the  Deeds,  Biggs  was  in 
^  a  state  of  health  as  to  render  it  desirable  that  he 
should  be  free  from  the  cares  and  anxieties  attending 
fte Management  of  Property;  and  that  his  object  in 
**ecuting  the  Deeds,  was  to  dispose  of  all  his  Property 

Vol.  V.  G  G 


28 


CASES  IN  CHANCERY. 


1832. 


Biggs 
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to  pay  his  Debts,  settle  his  Affairs  generally,  and  lelin' 
quish  Business,  so  that  he  might  afterwards  life  apoo 
the  Income  of  the  Surplus  of  his  Property. 

Sir  E.  Sugden  and  Mr.  Parker,  for  the  Plaintiff: 
It  appears,  from  the  language  of  the  Deeda^  that  the 
Intestate  did  not  intend  to  convert  his  Real  Estate,  out 
and  out,  into  Personalty,  but  to  leave  it  to  the  discretion  o*' 
his  Trustees,  whether  they  would  raise  Money  suffidenC 
for  the  payment  of  his  Debts,  by  Sale  or  by  Mortgage* 
of  his  Real  Estates.  The  Trustees  sold  what  was  neca^ 
sary  for  that  purpose,  and  they  had  a  Balance  in  haod^ 
Tbey  had  no  authority  to  grant  the  Lease  to  Olmr^ 
That  act  was  inconsistent  with  their  Trust.    Befiire  flir 
Testator  died,  the  object  of  the  Trust  was  satisfied,  ir 
the  Intestate's  Real  Estate  was  converted  into  Penon- 
alty,  there  was  an  end  of  the  character  impressed  npoa 
it,  as  soon  as  the  Draft  of  the  Release  of  1829  was  pre- 
pared.   He  would  have  executed  the  Release,  if  he  hid 
not  died  before  it  was  engrossed.   The  Trustees  caused 
the  Release  to  be  prepared,  because  they  knew  that  it 
was  the  Intestate's  intention  to  take  back  the  Estate* 
They  do  not  say  that  he  did  not  approve  of  the  Rdeiie. 
The  Draft  must  be  taken  as  declaring  the  intention  of 
the  Parties  at  the  time  when  it  was  prepared.    Any  act 
that  amounts  to  a  declaration  of  the  Party  that  he  elects 
to  take  the  Property  as  Real  Estate,  is  sufficient  to  le 
store  it  to  its  original  state.   The  Trust  was  satisfiec' 
and  the  Trustees  had  retired  from  it.  Unless  the 
was  in  the  Trustees  for  the  purpose  of  conversion,  the 
was  an  end  of  its  character  as  Personal  Estate,  Vob 
Harnett  (a),  SAardY.  Shard  (b),  Wright  v.  Rote(e). 


{a)  uj  Ves.  102.     (A)  14  Ves.  348.    (c)  2  Sim.  &  Stu. 
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[The  Vice'Ckancellor : — It  does  not  appear  that  Biggs 
nected  the  Release  to  be  prepared,  but  that  it  was 
eparedy  by  the  Trustees,  for  him  to  execute.] 

IMr.  Knight  and  Mr.  JRolfe,  for  the  Defendants,  the 
ersonal  Representatives  of  RicJiard  Biggs,  said  that  it 
\early  appeared,  from  the  Recitals  in  the  Deeds,  that  it 
was  the  Intestate's  intention  to  wind  up  his  Affairs,  and 
convert  his  Real  Estate  into  Money :  That  the  Trustees 
granted  the  Lease  to  Oliver,  merely  for  the  purpose  of 
raidering  the  Stock  in  Trade  more  saleable:  That  it 
appeared,  by  the  Evidence,  that  the  Trustees,  after 
granting  the  Lease,  treated,  from  time  to  time,  for  the 
Bale  of  the  Premises :  That,  virith  regard  to  the  Draft  of 
tbe  Release,  it  did  not  appear  that  the  Intestate  was  privy 
to  it:  That,  in  Stead  v.  Newdigate (d),  Sir  WiUiam 
Orant,  M.  R.  says :  "  From  the  moment  when  the  Court 
detemiines  that  this  was  turned  into  Personalty,  the  onus 
lies  on  the  Defendant  to  show,  with  reasonable  clear- 
ness, that  the  Testator  meant  to  pass  it  under  a  different 
denommation.  It  is  not  enough  to  fix  upon  an  ambigu- 
<^  expression  or  an  equivocal  direction.*'  Ashby  v. 
folmerie).  Shard  v.  Shard  was  a  Case  in  which 
Money  was  to  be  laid  out  in  Land,  under  a  Parliamen- 
toy  Trust. 


1832. 


Biggs 


ANDaEWS. 


The  Vice-Chancellor  : 

One  cannot  but  obseiTe  that  the  Release  in  Fee  is 
"^cgl^ently  prepared.    It  first  recites  that  Biggs  was 
^Ic^ns  that  his  Real  Estates  should  be  sold,  and  that 
'^chad  requested  Andrews  and  Orhell  to  act  as  Trustees 
him  in  the  Sale.   The  Estates  are  then  conveyed  to 


(<0  3  Mer.  521.  {e)  x  Mer.  296. 
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the  Tru&teesy  in  trust  to  sell  and  dispose  of  the  fluney 
either  absolutely  or  by  way  of  Mortgage;  and  thenthei^ 
Receipts  are  declared  to  be  sufficient  discharges  for  th^ 
Purchase-money,  taking  no  notice  of  the  Money  iha^ 
might  be  raised  by  Mortgage ;  and  it  is  then  deeUred 
that  the  I'rustees  shall  stand  possessed  of  the  Monies  to 
arise  from  any  Sale,  Mortgage,  or  other  disposition 
of  the  Estates,  upon  Trust  to  retain  the  Expenses  of  the 
Sale  or  other  disposition  thereof,  and  then  in  Trust  for 
Biggs,  his  Executors,  Administrators  and  Assigns. 

It  strikes  mc  that  the  intention  of  the  Grantor  to  be 
collected  from  all  the  Deeds  taken  together,  was  to 
create  a  Trust  for  Sale,  and  therefore,  that  there  was  a- 
conversion  of  his  Real  Estates,  out  and  out,  into  Person- 
alty. The  question  then  is,  whether  there  has  beeim. 
such  an  act  done,  by  Biggs,  as  amounts  to  a  manifesta-* 
tion  of  intention  that  the  Property  should  be  reduced  to 
its  original  state.  It  does  not  appear  how  far  the  Pre- 
paration and  Contents  of  the  Rele^e  of  1829,  came  to  hi^ 
knowledge ;  and  it  is  right  to  have  that  matter  farther 
inquired  into,  as  there  may  have  been  such  an  exercise 
of  mind  by  him,  as  amounted  to  a  manifestation  of  hi^ 
intention  to  have  the  Property  reduced  to  its  origiMLl 
state. 

Refer  it  to  the  Master  to  inquire  and  state  whethex- 
Biggs  knew  of  the  Preparation  of  the  Draft  Release, 
and  to  state  what  were  its  Contents,  and  all  Special  Cir- 
cumstances relating  to  it 

*  This  Cause  was  originally  heard  in  January  1833.  The 
above  is  a  Report  of  the  Re-hearing.  Both  the  Dedsioos 
were  substantially  the  same,  except  that  the  first  did  not 
direct  any  Inquiries  as  to  the  Release. 
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WATSON  V.  REED.  ^^3^  ; 

3 1st  July. 


LI  AM  WATSON,  Esquire,  by  his  Will  dated  ^^.^^ 

h  fffovember  1818,  gave  the  Portions  following  to  Construction. 

id  every  of  his  Children,  whether  bora  before  or  ^^gf^y* 

&  Decease,  except  William  Watson,  his  then  only  Testator  gave 

id  such  other  of  his  Children  as  might  become  6,ooo  /.  to  each 

I  to  the  Possession  or  Rents  and  Profits  of  his  Real  Daughterb 

,      ,     ^        .       ,      .    1^  .      ,  thenorthere- 

i,  under  the  Conditions  hereinafter  mentioned;  after  to  be  born, 

I  to  say),  the  sum  of  1,200 1.  to  each  of  his  Sons,  payable  at  21  or 

B  on  their  attaining  21,  the  sum  of  6,000  L  to  each  S^re'cted^that 

Daughters,  payable  at  21  or  Marriage ;  and  he  the  Portions  of 

i  that  the  said  Legacies  to  his  ChUdren  should  such  of  them  as 
,  ^     ,  .  -  -  .  ,     1      .  ,     should  die  be- 

lied for  their  Maintenance  and  Education,  at  the  fore  they  were 

ion  of  their  Guardians  therein  appointed,  the  Sur-  payable,  should 

f  any,  to  be  added  to  their  respective  Portions ;  ^jue "  and  after 

it  the  Portions  of  each  of  them  who  should  die  devising  his 

they  became  payable,  should  fall  into  the  residue  ^,^1  Estates  to 
^  ,  A    t     r      1    .  .      1  .         1  his  Sons  and 

Personal  Estate.    And,  after  devismg  his  Real  Daughters  in 

J  to  his  Sons  and  Daughters,  successively,  in  strict  Settle- 

iettlement,  the  Testator  gave  the  Residue  of  his  ^^^^^i^gj  j^e 

Lai  Estate  to  C.  J).  Purvis  and  S.  Ueerf,  in  Trust  Residue  of  his 

the  same  to  such  of  his  Sons  or  Daughters  as  I'ersonal  Estate 

°  to  Trustees,  in 

Trust  for  such  of 

his  Children  as  should  first  be  entitled  to  his.  Real  Estates.  By 
a  Codicil,  the  Testator  gave  to  each  of  his  Daughters  living  at  his 
Decease,  1,000/.  in  addition  to  the  6,000/.,  mentioned  in  his  Will, 
for  the  same  Uses,  &c.  as  were  mentioned  therein.  Hy  a  second 
Codicil,  which  commenced  and  concluded  with  the  same  words  as 
the  first,  but  did  not  refer  to  it,  the  Testator  gave,  to  each  of  his 
txoo  Daughters,  2,000/.  in  addition  to  the  6,000  /.  mentioned  in  his 
Will,  and  directed  that  tlie  Portions  of  his  Children  who  should  die 
before  they  became  payable,  should  not  fall  into  the  Residue,  but 
go  to  his  Heir.  The  Testator  left  two  Daughters.  Held  that  the 
Legacies  given  to  them  by  the  Codicils,  were  cumulative, 
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should  first  be  entitled  to  the  Possession,  or  to  the 
Rents  and  Profits  of  his  Estates,  by  virtue  of  the  Limi' 
tations  contained  in  his  Will. 

The  Testator,  made  a  Codicil  to  his  Will,  dated  the 
17th  of  May  1824,  in  the  foUowmg  words :  Wheretf 
I,  William  Wattan,  of  North  Seaton,  in  the  County  ol 
NorthvmberlaTidf  have  duly  made  and  published  my  last 
Will  in  writing,  consisting  of  17  sheets  of  paper,  bear- 
ing date  the  24th  day  of  November  1818,  since  whidi 
time  I  have  purchased  several,  various  Real  Estates,  nor 
I  make  and  declare  this  to  be  a  Codicil  to  my  said  Will; 
and  I  hereby  devise  the  said  Real  Estates  which  I  havepur^ 
chased  since  the  time  of  making  my  said  Will,  precisely 
in  the  same  manner,  and  to  and  for  the  same  Uses,  Trusti^ 
Intents  and  Purposes,  and  under  and  subject  to  the  same 
Powers,  Provisoes  and  Declarations  as  are  mentioned, 
expressed  and  declared,  in  and  by  my  said  Will,  of  and 
concerning  the  Real  Estates  which  belonged  to  meatthf 
time  of  making  such  Will :  and  I  also  hereby  give  ao 
bequeath,  unto  each  of  my  Daughters  that  shall  ^ 
living  at  the  time  of  my  Decease,  the  sum  of  l,O00t 
addition  to  the  6,000  /•  mentioned  in  my  aforesaid  ¥ 
for  the  same  Uses,  Trusts,  Intents  and  Purposes, 
subject  to  the  same  Powers,  Provisoes  and  Declara 
as  are  mentioned  in  my  aforesaid  Will.   And  wl 
C.  D.  Purvis  named  in  my  said  Will  as  one  ' 
Trustees  and  Executors,  has  departed  this  Life  sii 
said  Will  was  made,  now  I  do  hereby  nominat 
stitute  and  appoint  Thomas  Purvis,  of  LincobCs 
the  County  o{  Middlesex,  Esquire,  eldest  Son  of 
C.  D.  Purvis,  a  Trustee  and  Executor  of  my  f 
and  of  this  my  Codicil  thereto,  to  act  jointly 
other  Trustees  and  Executors  named  in  my  ; 
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i»>eci8ely  in  the  game  way,  and  with  the  same  Powers  183*2 

Authorities  as  if  the  said  Thomas  Purvis  had  been 
A&de  a  Trustee  and  Executor  in  and  by  my  said 


Watson 


The  Testator  made  another  Codicil,  which  was  in  his 
own  Handwriting,  but  was  neither  dated,  signed  nor 
attested.    From  the  commencement,  down  to  and  in- 
cluding the  disposition  of  the  Estates  purchased  since 
the  date  of  the  Will,  it  was  expressed  precisely  in  the 
same  words  as  the  former  Codicil.    It  then  proceeded 
thus:  "  And  I  also  hereby  give  and  bequeath,  unto  my 
Son,  Y.  T.  Watson,  the  sum  of  4,000  /.,  in  addition  to 
the  12,000/.  mentioned  in  my  said  Will :  and  I  also  give 
and  bequeath,  unto  each  of  my  two  Daughters,  the  sum 
2,000  L,  in  addition  to  the  sum  of  6,000  /.  mentioned  in 
my  said  Will.    And  whereas  it  is  mentioned,  in  my  said 
Will,  that  the  Portions  of  each  and  every  one  of  my 
Children,  who  may  die  before  they  become  payable, 
shall  &11  into  and  become  part  of  the  Residue  of  my 
Pergonal  Property,  now  I  hereby  declare  this  Clause  to 
be  Toid  and  of  none  effect ;  and  my  Will  is  that  such 
Portions  of  my  younger  Children  as  aforesaid,  shall  not 
&11  into  nor  become  part  of  the  Residue  of  my  Personal 
Property,  but  shall  go  to  my  Heir,  for  the  same  Uses, 
Intents  and  Purposes  as  are  mentioned  in  my  said  Will 
of  and  concerning  the  Real  Estates  which  belonged  to 
^  at  the  time  of  making  such  Will,''   The  Codicil 
*hea  recited  the  Death  of  C  D.  Purvis,  and  appointed 
Son  a  Trustee  and  Executor  of  the  Will,  and  that 
^^odieU,  in  precisely  the  same  terms  as  the  former 
Codicil. 

The  Bill  was  filed  by  Y.  T.  Watson,  who  was  bom 
^r  the  date  of  the  Will,  and  his  Sisters  Diana  and 
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Dorothy  Watson^  all  of  whom  were  Infants,  against  W. 
Reed  and  71  Purvis,  the  Trustees  and  Executors,  and 
William  Watson,  the  Testator's  Heir,  praying  to  have 
the  Will  and  Codicil  established,  and  the  Trusts  of  them 
performed,  and  that  the  amount  of  the  Legacies  to 
which  the  Plaintiffs  were  respectively  entitled,  might 
be  ascertained,  and  secured  for  their  use,  until  thq^ 
should  become  entitled  to  receive  the  same. 

The  Master,  in  his  Report  made  in  pursuance  of  the 
i)ecree,  had  considered  the  Plaintiffs,  Dorothy  amf 
Diana,  as  being  each  entitled  to  Legacies  of  6,000  il, 
1,000  /.  and  2,000  and  had  computed  Interest  thereoo 
accordingly.  The  Defendant  William  Watson,  excq)ted 
to  the  Report,  insisting  that  the  Master  ought  to  have 
certified  that  Interest  was  due,  to  each  of  them,  on  the 
Legacies  of  6,000  /.  and  2,000  /.  only. 

Mr.  Agar  and  Mr.  Parher,  for  the  Defendant  WilBam 
Watson,  in  support  of  the  Exceptions,  said  that  tlie 
Codicils  afforded  internal  evidence  that  the  Testator  in- 
tended the  Legacies  thereby  given  to  his  Daughters,  to 
be  substitutional  and  not  cumulative,  for  the  Testator 
had  commenced  and  concluded  both  those  Instruments  in 
the  same  words ;  and  had,  by  the  second  Codicil,  given 
the  sums  of  2,000  in  addition  to  the  6,000  /.  given  by 
the  Will,  and  not  in  addition  to  the  1,000  /.  given  by  the 
first  Codicil,  The  Duhe  of  St.  Albans  v.  Beauclerk  {a\ 
Hooley  V.  Hatton  {b),  Moggridge  v.  ThackweU  (c),AU» 
V.  Callow  (d),  Barclay  v.  Waintcright  (e),  Osboru^* 
The  Duhe  of  Leeds  (/),  Benyon  v.  Benyon  (g). 

(a)  2  Atk.  636.  (e)  Ibid.  462. 

(b)  1  Bro.  C.  C.  390,  note.  (/)  5  Ves.  369. 

(c)  1  Ves.  jun.  464.  (g)  17  Vez.  34. 
(fl)  3  Ves.  289. 


1833. 


Watson 
Reed. 


i 
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Ir.  K,  Parker  and  Mr.  jBa^sAau;^  appeared  for  other  1832. 
ties  in  the  Cause. 

Watson 

The  Vice-Chancellob  :  ^  ^' 

Reed. 

fthe  Testator  had  had  a  third  Daughter,  she  would 
e  taken  1,000  /.  under  the  first  Codicil.  The  Lega- 
given  by  the  two  Codicils,  are  given  over  to  differ- 
persons.  By  the  first  Codicil,  if  a  Daughter  died 
m  21  or  Marriage,  her  Legacy  was  to  fall  into  the 
idue :  by  the  second,  it  was  to  go  to  the  Heir.  There- 
^  these  Legacies  are  not  substitutional,  but  cumu- 

76. 

Exceptions  overruled. 


MILES  V.  DYER.  1832: 

24th  July. 

ICHARD  MILES,  Esquire,  by  his  Will,  dated  the     '      \  ' 

)f  February  1812,  after  giving  certain  pecuniary  and  Constrwction 

fic  Legacies,  gave  all  the  Rest  and  Residue  of  his  «  Or"  construed 

e  and  Effectsi both  Real  and  Personal, unto  and  to  " 

«  of  the  Defendants  John  Dyer  and  John  Miles,  Testator  be- 

leirs.  Executors,  Administrators,  and  Assigns,  in  queatbed  his 

o  collect  and  get  m  all  such  Debts  and  Sums  of  SlsslJteto 

as  should  be  outstanding  and  due  to  him  at  his  Trustees,  in 

e,  and,  from  time  to  time,  to  invest  the  Money  so  to  f         pay  an 

Annuity  to  his 
Wife,  and  to 

raise  and  pay,  to  each  of  his  Children,  2,000  /.  on  their  attaining 
21,  and  to  accumulate  the  Surplus  Income  of  the  Trust  Property, 
during  the  Life  of  his  Wife,  and,  afler  her  Death,  to  sell  the  Pro- 
perty, and  divide  the  Proceeds  amongst  his  Children  on  their 
attaining  21  ;  and  in  case  all  his  Children  should  die  in  the  Lifetime 
of  his  Wife,  or  under  21  and  without  leaving  Issue,  then,  after  his 
Wife's  Death,  to  sell  the  Trust  Property  and  divide  the  Proceeds 
amongst  certain  other  Persons.  Held  that  or,  ought  to  be  read  as 
and  J  and  that  the  Children,  having  attained  21,  were  absolutely 
entitled  to  the  Property,  though  their  Mother  was  living. 
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be^received,  in  their  Names,  in  the  usual  Securities ;  an 
out  of  the  Rents  and  Profits  of  his  Real  and  LetBchd 
Estates,  and  the  Dividends,  Interest  and  Annual  Vn 
duce  of  the  said  Monies,  Stocks,  Funds  and  Secoritiei 
to  pay  to  his  Wife,  the  Plaintiff  JSUizabeik  Mila,  k 
her  Life,  an  Annuity  of  400  /.  for  her  separate  use.  Th 
Will  then  proceeded  as  follows :  And  I  direct  mj 
said  Trustees  to  appropriate  such  sum  and  sumsd 
Money  as,  in  their  discretion,  shall,  from  time  to  tia^ 
be  necessary  for  the  Support,  Educatioii,  Maintennei 
and  placing  out  of  all  such  Children  as  I  may  leave  »• 
viving  me,  or  who  shall  be  bom  in  due  time  afterwaidi; 
until  they  shall  respectively  attain  the  age  of  21  Yeui^ 
and,  when  and  as  my  said  Children  shall  respectifdy 
attain  the  age  of  21  Years,  upon  Trust  that  they  my  iiii 
Trustees,  and  the  Survivors  and  Survivor  of  than,  b 
Executors  and  Administrators,  do  and  shall,  by  and  oil 
of  the  sale  of  Stock  in  the  Public  Funds,  or  by  sakd 
such  part  of  my  Freehold  and  Leasehold  Estates  il 
they  shall  think  necessary,  raise  and  pay  the  sumd 
2,000  /.  of  lawful  Money  of  Great  Britain,  unto  mA 
and  every  such  Child  or  Children,  being  a  Son  or  S(M( 
as  he  or  they  shall  so  attain  the  said  age,  to  and  fer  Ul 
and  their  own  use  and  benefit ;  and  as  to  all  and  emj 
such  Child  or  Children,  being  a  Daughter  or  DaughM 
and  attaining  the  said  age,  upon  trust  to  appropiiili 
and  set  apart  the  sum  of  2,000/.  to  each  of  my  Bti 
Daughters,  and  to  stand  and  be  possessed  thereof,  and, 
from  time  to  time,  to  pay  the  Dividends,  Interest,  ui 
Annual  Proceeds  arismg  therefrom,  into  the  proper  haadi 
of  each  and  every  of  my  said  Daughter  or  Dauglita% 
for  and  during  the  term  of  her  and  their  respective  air 
tural  Life  or  Lives^  and  the  Receipt  alone  of  all  sudirf 
my  said  Daughter  or  Daughters  shall,  firom  time  to 
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lime^  whether  covert  or  not,  be  good  and  sufficient  Dis- 
dnige  and  DUchai^es  to  my  said  Trustees  and  the 
iurnyorB  and  Survivor  of  them,  his  Executors  and  Ad- 
Bbistrators,  for  the  same,  and  such  several  Payments 
hall  be  independent  of  and  not  subject  to  the  Debts, 
kxttrol,  or  Engagements  of  any  Husband  or  Husbands 
be  or  they  may  at  any  time  or  times  hereafter  have ; 
id,  subject  to  the  several  Payments  before  mentioned, 
1  Trust  to  lay  out  the  Surplus  Rents,  Dividends  and  In- 
rat  (if  any)  in  the  Public  Funds,  in  a.id  of  such  Capi- 
il,  for  and  during  the  Life  of  my  said  Wife,  and, 
om  and  after  the  Decease  of  my  said  Wife,  in  Trust 
Hit  they  my  said  Trustees,  or  the  Survivor  or  Survivors 
fthem,  his  Executors,  Administrators  or  Assigns,  do 
vthwith  sell  and  dispose  of  all  and  every  my  said 
^old  and  Leasehold  Estates,  by  Public  Auction, 
nd  the  Money  arising  therefrom,  together  with  the 
boey  in  the  Public  Funds,  and  all  other  my  Estate 
nd  Effects  whatsoever  (subject  to  the  before-mentioned 
eqwst  tp  my  said  Daughters)  and  to  pay  and  divide 
b  SBme  unto  and  amongst  all  my  said  Children,  whe- 
ber  Sons  or  Daughters,  on  their  attaining  the  said  age 
ftl  YearSy  if  more  than  one,  in  equal  Shares  and  Pro- 
ortions,  share  and  share  alike,  but,  if  but  one  such 
shall  live  to  attain  the  said  age,  then  in  Trust 
JTSQchone  Child,  his  or  her  Executors,  Administra- 
Hi»  and  Assigns  absolutely.  And,  as  concerning  the 
*^pal  set  apart  to  answer  the  said  Legacies  of 
fiflOL  to  each  of  my  said  Daughters  attaining  the  age 
fn  Years,  I  will  and  direct  that  each  and  every  Sum 
0  let  apart,  shall  be  at  the  disposal,  by  Will,  of  every 
^  Daughter  in  respect  to  her  Legacy,  and,  for  default 
f  which,  to  be  divided  equally  unto  and  amongst  her 
Hdren,  share  and  share  alike ;  and  in  case  of  either 
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of  my  said  Daughters  so  dying  without  having  madeany 
Testamentary  Disposition  thereof,  and  without  leaving 
lawful  Issue  as  aforesaid,  then  upon  Trust  to  pay  and 
divide  such  principal  Sum  or  Sums  as  aforesaid,  unto 
and  amongst  all  and  every  my  said  Children  lining} 
share  and  share  aUke ;  arid  in  case  aU  my  said  Childm  I 
shall  happen  to  depart  this  Life  in  the  Lifetime  ofmysM  ; 
Wife,  or  under  the  said  age  of  21  YearSj  and  toithffd 
leaving  lawful  Issue  of  their,  his  or  her  Body,  then  I 
will  and  direct  my  said  Trustees,  or  the  Survivora  V 
Survivor  of  them,  from  and  after  the  Decease  of  my  said  i 
Wife,  to  sell  and  dispose  of,  by  public  Auction  or  printe  ! 
Contract,  the  whole  of  my  said  Estate  Real  and  Pff-  ; 
sonal,  and,  after  deducting  the  Expenses  attending  suck 
Sale  or  Sales,  then,  with  and  out  of  such  Monies,  together 
with  the  Stock  in  the  Public  Funds,  in  Trust  to  pay  the 
Sum  of  600 1.  to  the  said  John  Dyer,  if  he  shall  be 
then  living,  and  divide  the  remaining  Sum  into  foot 
equal  Parts  which  I  will  and  bequeath  as  follows.** 
The  Testator  then  gave  one  Fourth  part  to  his  Brothtf 
John  Miles,  if  he  should  be  then  living,  but  if  not,  then 
to  his  Children,  to  be  paid  to  them  at  21 ;  one  oth^ 
Fourth  part,  to  his  Brother  George  Miles,  if  he  should  be 
then  living,  but,  if  not,  then  to  the  Persons  entitled  to  the 
remaining  three  Shares ;  and  another  Fourth  part,  inThirf 
for  his  Sister,  Rebecca  Oakley,  for  Life,  for  her  separate 
use,  and,  after  her  Decease,  in  Trust  to  divide  the  same 
amongst  all  her  Children  who  should  attain  21,  whefl 
they  should  attain  that  age ;  and,  as  to  the  remainiii^ 
Fourth  part,  upon  similar  Trusts  for  the  benefit  of  hisSs- 
ter,  Elizabeth  Galindo  and  her  Children. 

The  Testator  died  in  March  1814,  leaving  EliziMl 
Miles  his  Widow,  and  four  Children  surviving  him.  ■ 


Milks 
v. 
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Bill  was  filed  by  the  Widow  and  Children,  1839. 
t  the  Executors  and  Trustees,  and  the  Brothers 
Bters  of  the  Testator  and  their  Children,  alleging 
le  Plaintiffs,  the  Children  of  the  Testator,  having  Dyeh 
lined  the  age  of  21  Years,  had  become  entitled, 
tely,  in  equal  Shares,  to  vested  Interests  in  the 
jfs  general  Residuary  Estate,  subject  to  the 
mt  of  the  Annuity  of  400  /.  to  their  Mother,  and 
ey  were  entitled  to  have  the  same  assigned  and 
red  to  them,  their  Mother  being  willing  that  such 
er  should  be  made,  subject  to  providing  for  her 
y :  that  the  Defendants  alleged  that,  according 
true  Construction  of  the  Will,  if  the  Children  of 
Btator  should  all  die  in  their  Mother's  Lifetime 
t  leaving  Issue,  the  contingent  residuary  dispo- 
of  the  Testator's  Property,  in  favour  of  his 
rs  and  Sisters,  and  their  Children,  would  take 


Bill  prayed  that  it  might  be  declared  that  the 
[ants  claiming  to  be  such  contingent  Residuary 
es,  had  not  any  Contingent  or  other  Right  or 
t  in  the  Property  or  any  part  thereof,  and  that 
liat  footing,  the  Defendants,  the  Executors,  might 
•eed  to  convey  and  assign  the  Freehold  and  Lease- 
states  to  the  Plaintiffs,  the  Testator's  Children,  as 
tely  entitled  thereto,  and  to  pay  and  transfer  to 
rhat  was  due  in  respect  of  the  Rents  and  Profits 
Estates,  and  the  Residue  of  the  Personal  Estate, 
Funds  or  Securities  upon  which  the  same  were 
1. 


Defendant,  Dyer,  demurred  generally  to  the 
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Mr.  Pepys  and  Mr.  Wigram,  in  support  of  tl 
Demurrer : 

The  Testator's  Children  have  all  attained  21,  b 
their  Mother  is  still  living.  The  Testator  gives  an  A: 
nuity  of  400  /.  to  his  Wife,  and  2,000  /.  to  be  paid 
each  of  his  Children,  as  they  attain  21 ;  and  he  the 
directs  the  Surplus  Income  of  his  Real  and  PerBom 
Estate  to  be  accumulated  during  the  Life  of  his  Wifi; 
and  that,  after  her  Decease,  his  Estates  shall  be  sold, 
and  the  Proceeds  divided  amongst  his  Children,  on  tkir 
attaining  21 ;  but,  in  case  all  his  Children  should  die  ■ 
his  Wife's  Lifetime,  or  under  21,  and  without  leanq 
Issue,  then  that  the  Proceeds  of  his  Estates  shall  gi 
over  to  his  Brothers  and  Sisters  and  their  ChildHa 
The  enjoyment  of  the  Surplus  Income  of  the  Estaiei^ii 
not  postponed  on  account  of  any  Life  Interest,  botitii 
to  accumulate  during  the  Life  of  the  Wife.  Hie  CU- 
dren  say  that,  having  attained  21,  they  are  beoM 
absolutely  entitled  to  the  Testator's  Residuary  Estate- 
But,  if  the  Testator  intended  them  to  take  all  that  Hi 
not  given  to  his  Wife,  why  did  he  give  each  oi 
2,000/.,  and  direct  the  Residue  to  accumulate?  Ikl 
Construction  that  we  contend  for  is  a  rational  m, 
namely,  that  none  of  the  Children  are  to  take,  if  dq 
die  before  the  period  of  enjoyment  The  words,  hi 
without  leaving  lawful  Issue,"  are  to  be  applied  to  M 
members  of  the  Sentence.  Whilst  the  Wife  is  afiiq 
there  can  be  no  absolute  Interest  in  the  Children. 

Mr.  Knight  and  Mr.  Teed,  in  support  of  the  BOf 
were  stopped  by  the  Court. 

The  Vice-Chancellor  : 
This  Case  is  one  of  that  numerous  Class  in  which  tk 
3vord  or  ought  to  be  read  and.    It  is  clear  that  the  Tei' 
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talor  did  not  mean  the  Trust  Property  to  go  over,  if  his  1^32. 
Children  attained  21,  or  if  they  died  under  21  leaving 

Issue.  He  meant  to  put  in  opposition  to  each  other,  ^^^^ 

dying  under  21  without  leaving  Issue,  and  attaining  21 .  d  v  er 

Demurrer  overruled. 


HODDER  V.  HAINES.  1832  : 

20th  July. 

A  RECEIVER  had  been  appointed  of  the  Estates  in  practice 

this  Cause;  and  an  Injunction  had  issued  against  two  Prisoner. 

persons,  named  England^  who  were  not  Parties  to  the  Contempt. 

Owise,  to  restrain  them  from  cutting  Timber  on  the  Q^d^for 

Estates.   Those  Persons  had  violated  the  Injunction,  the  Discharge  6'f 

iDd  had  been  committed  to  the  Fleet,  for  the  Contempt,  f  Prisoner  from 

his  Contempt, 
a&3W.4,c.58, 

Mr.  Blunt,  for  the  Prisoners,  now  moved  (upon  the  muy  be  made 
Certificate  of  Mr.  Brawn,  the  Deputy  Warden  of  the  "^JortS  by 
Rest,  submitting  that  the  Prisoners  had  received  a  the  Certificate 
hnishment  adequate  to  their  Offence),  that  they  might  ^^Jl^g^^^^JJ^ 
k  discharged  from  their  Contempt,  under  2  8c  3  Will.  4.  fleet. 
C58(a). 

(c)  That  Act,  after  reciting  11  Geo.  4,  and  1  Will.  4,  c.  36 
ffndtering  and  amending  the  Law  regarding  Commitments 

Courts  of  Equity  for  Contempts,  and  the  taking  Bills  pro 
Cnr/hfo),  and  7  Geo.  4,  c.  57  (for  amending  and  consolidating 
fc  Lows  for  the  Relief  of  Insolvent  Debtors  in  England)^ 
ttKti  that,  in  all  cases  of  Contempt,  other  than  and  besides 
4oie  provided  for  by  the  last-mentioned  Act,  where  any  Per- 
or  Persons  are  or  is,  or  shall,  at  any  time  hereafter,  be  in 
Wwa,  under  or  by  reason  of  any  Commitment  or  Attach- 
ment directed  by  or  issued  out  of  the  Court  of  Chancery,  or 
Hit  Majesty's  Court  of  Exchequer  ;  the  Court  of  Equity  by 
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Mr.  Wratf,  for  the  Receiver  and  some  of  the 
in  the  Cause,  submitted  that  as  the  Order  now  mo 
would  be  the  first  that  had  been  made  under  tl 
the  form  of  it  ought  to  be  settled ;  and  he  d 
whether  it  would  be  proper  that  the  Prisoners  shi 
discharged  without  the  Facts  of  the  Case  being ' 
by  the  Certificate  of  the  Master  appointed  to  t 
Fleet,  under  11  Geo.  4  &  1  Will.  4,  c.  36,  Rule ' 

The  Registrar  suggested  that  the  Application 
to  have  been  made  by  Petition. 

The  Vice-Chancellar  said  that  it  was  not  neces 
have  the  Master'8  Report ;  for  that  the  Certificate 
Deputy  Warden  of  the  Fleet,  who  was  an  Officei 
Court,  afibrded  sufficient  judicial  information  on  tl 
ject ;  and  that  the  Application  was  properly  mi 
Motion.  His  Honor  accordingly  made  the  On 
hearing  the  Certificate  of  the  Deputy  Warden^  jno 

which  such  Commitment  shall  have  been  directed,  o 
which  such  Attachment  shall  have  issued,  shall  (q 
application  of  the  Persons  or  Person  against  whom  sue 
roitment  or  Attachment  hath  been  directed  or  issuei 
the  power,  if  it  shall  so  think  fit,  to  discharge  such  Pe 
Person  fi*om  their,  his,  or  her  Contempt,  except  as 
Costs  thereof,  for  which  Costs  they,  he  or  she  shall  re 
custody ;  and  such  Costs  shall  be  deemed  within  the 
before  recited  Provisions  of  the  said  last-mentioned  A 
they,  he,  or  she  shall  be  discharged  therefrom,  and  (i 
Process  of  Contempt,  in  like  manner  as  is  in  the  said  la 
tioned  Act  provided  for,  in  Cases  of  Process  of  Contc 
Non  payment  of  Money  or  Costs :  provided  thai  tl 
shall  not  weaken  any  of  the  Powers,  by  the  said  Act 
in  the  first  year  of  His  present  Majesty,  given,  and  t 
thing  herein  contained  shall  lessen  the  operations 
said  Act  for  the  Relief  of  Insolvent  Debtors. 


442 

1832. 

HODDER 

r. 

Haines. 
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DAVIS  V.  REID.  1832  : 

34^*^  and  27th 

A  WITNESS  examined  for  the  Plaintiff  on  the  10th     .    '^"^y-  . 
of  July  1832,  was  described,  in  the  Depositions,  as  Demurrer 
J*  F,  Menetf  of  the  Stock  Exchange,  Londoriy  Stock  Witness. 

Agent.   The  Witness  was  asked,  by  the  Fifth  Interro-  _  , 

%  Demurrer  by  a 
gHtory,  whether  the  Defendants,  or  any  and  which  of  witness  to  an- 
them, ever  and  when  speculated  in  the  Public  Funds,  or  swering  Inter- 
in  any  other  and  what  manner ;  whether  such  Specula-  [JJf^JJ^d^hat 
tions,  or  any  and  which  of  them,  were  to  a  small  or  he  mi^ht  sub- 
large  Amount;  and  whether  any  Profits  or  Losses  to  a  •'pej'j^J^^^ 
nmll  or  large  Amount,  were,  and  by  whom,  made  or  in-  allowed.  ' 
cwred  thereby;  and  he  was  required  to  set  forth  a  full  Such  a  Demur- 
tad  particular  Account  of  all  the  Speculations  in  the  [owed^parUally. 

Pablic  Funds,  or  in  any  other  and  what  manner,  which   

any  of  the  Defendants  had  been  Parties  or  privy  to,  with  Costs, 

the  Time,  Amount  and  Nature  thereof  respectively,  and  f  wknc^w  To^^ 

4e  Profits  made  thereby,  and  by  whom.  two  Interroga- 
tories was  al- 

By  the  Eighth  Interrogatory,  the  Witness  was  asked  ^a^ve^S^"^' 

whether  the  Defendants,  or  any  and  which  of  them,  as  to  the  other, 

were  not,  on  the  Settling  Day  in  October  1830,  Holders  '^^^^^^^'^^ 

or  a  Holder  of  Stock,  or  other  and  what  Securities,  to  half  the  Costs 

any  and  what  Amount,  and  had  or  not  any  Differences  of  the  Demur- 
w  Difference,  and  to  what  Amount,  to  pay  on  such  Set- 
tfing  Day ;  whether  they,  or  any  and  which  of  them, 
£d  iK)t  continue  the  Stock  or  Securities  of  which  they 
or  he  were  or  was  Holders  or  a  Holder,  until  the  Set- 
ting Day  in  November  1830,  or  some  other  and  what 
^1  and  had  or  not  any  Differences  or  Difference^ 
utd  why,  and  to  what  Amount,  to  pay  on  the  last  men- 
Awed  SetUing  Day. 

V«L.  V.  H  H 
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The  Witness  demurred  to  the  above  Interrogatonc 
In  the  Title  to  the  Demurrer,  he  was  described  as  in  tl 
Depositions.  The  ground  of  Demurrer  was  that,  if  1 
were  to  answer  the  Interrogatories,  it  might  tend 
render  him  liable  to  Penalties ;  and,  therefore,  he  m 
mitted  to  the  judgment  of  the  Court,  whether  he  shov 
make  any  Answer  thereto. 

Mr.  Turner,  in  support  of  the  Demurrer,  referred 
7  Geo.  2,  c.  8,  commonly  called  the  Stock-jobbii 
Act  (a).    If  the  Witness  admits  that  he  has  been  ca 

(a)  The  8th  Sect,  of  the  Act  enacts  that  all  Contracts  n 
Agreements  whatsoeyer,  which  ^all,  from  and  after  the  u 
day  of  June  1734,  be  made  or  entered  into  for  theboyim 
selling,  assigning,  or  transferring  of  any  Public  or  Joint  Sisd 
or  Stocks,  or  other  Public  Securities  whatsoever,  or  of  or 
Part,  Share  or  Interest  therein,  whereof  the  Person  or  Fa 
sons  contracting  or  agreeing,  or  on  whose  behalf  the  CooUM 
or  Agreement  shall  be  made,  to  sell,  assign,  and  transfer  A 
same,  diall  not,  at  the  time  of  making  such  Contnct « 
Agreement,  be  actually  possessed  of,  or  entitled  unto,  m  K 
her,  or  their  own  right,  or  in  his,  her,  or  their  own  Namec 
Names,  or  in  the  Name  or  Names  of  a  Trustee  or  Tmstadt 
their  use,  shall  be  null  and  void  to  all  intents  and  puipoM 
whatsoever ;  and  all  and  every  Person  and  Persons  wbatsoefi 
contracting  or  agreeing,  or  on  whose  behalf,  and  with  1H101 
consent,  any  Contract  or  Agreement  shall  be  made,  totel 
assign,  or  transfer  any  Public  or  Jmnt  Stock  or  §tocb)< 
other  Public  Securities,  whereof  such  Person  or  Persons  dii 
not,  at  the  time  of  making  such  Contract  or  Agreement,  \ 
actually  possessed  of  or  entitled  unto,  in  his,  her,  or  their  ov 
Name  or  Names,  or  in  the  Name  or  Names  of  a  Trustee  < 
Trustees,  to  their  use,  or  their  own  right  as  aforesaid,  dtt 
forfeit  and  pay  ihe  Sum  of  500  /.,  to  be  recovmd  by  Actio 
of  Debt,  Bill,  Plaint,  or  Information,  in  any  of  His  Majeftf 
Courts  of  Record  at  Weslminstery  in  which  no  Essoign, 
lege,  Protection,  or  Wager  of  Law,  or  more  than  one  laff 
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ce-rned  in  any  of  the  Transactions  to  which  these  Inter- 
rogatories refer,  he  will  be  subject  to  the  Penalties  im- 
posed by  the  Act.  How  can  he  know  whether  Profits 
oir  Losses  were  made  or  incurredlby^hciSpeculations, 
or  whether  they  were  to  a  large  or  small  Amount,  un- 
less he  was  concerned  in  the  Transactions  ?  It  is  impos- 
dble  for  him  to  Answer,  without  convicting  himself. 

Sir  JB.  Suffden  and  Mr.  C/iandless  against  the  De- 
murrer: 

The  Witness  must  show  that  he  is  in  a  situation  in 
which  he  would  be  subject  to  Penalties,  if  he  answered 
the  Interrogatories  (6).    He  does  not  state  whether  he 

iaace  shall  be  allowed ;  one  Moiety  thereof  to  the  use  of  His 
Majesty,  his  Heirs  and  Successors,  and  the  other  Moiety 
thereof  to  the  use  of  him,  her,  or  them  who  shall  sue  for  the 
iame ;  and  all  and  every  Broker  or  Brokers,  Agent  or  Agents, 
who  shall  negociate,  transact  or  intermeddle  in  the  making  or 
procuring  to  be  made  any  such  Contract  or  Agreement  as 
ifiMtBaid,  and  shall  know  that  the  Person  or  Persons,  by 
whom  Of  on  whose  behalf  such  Contract  or  Agreement  shall 
h^mtde,  is  or  are  not  possessed  of,  or  entitled  unto  the  Stock 
w  Security  concerning  which  such  Contract  or  Agreement 
ihallbe  made,  in  his,  her,  or  their  own  Name  or  Names,  or 
hi  the  Name  or  Names  of  a  Trustee  or  Trustees  for  their  use 
«  right,  shall,  for  every  such  Offence,  forfeit  and  pay  the 
Sum  of  loo^.,  to  be  recovered  by  Action  of  Debt,  Bill, 
Phuat,  or  Information,  in  any  of  His  Majesty's  Courts  of 
Hccord  at  Westmirutter^  in  which  no  Essoign,  Privilege,  Pro- 
tection or  Wager  of  Law,  or  more  than  one  Imparlance  shall 
he  allowed  ;  one  Moiety  thereof  to  the  use  of  His  Majesty, 
^  HeiTB  and  Successors,  and  the  other  Moiety  thereof  to  the 
^  of  him,  her,  or  them  who  shall  sue  for  the  same." 

(&)  The  Demurrer  did  not,  in  the  Body  of  it,  state  that  the 
Vitnesf  was  either  a  Broker,  or  an  Agent. 


Davis 
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was  Broker,  Agent  or  Principal.  He  ought  to  have 
stated,  in  the  Demurrer^  that  he  was  employed,  as 
a  Broker,  or  Agent,  in  the  Transactions  to  which  the 
Interrogatories  relate.  He  may  know  the  whole  of  the 
Transactions,  without  having  been  engaged  inthemift 
any  one  of  those  Characters.  For  any  thing  that  ajh 
pears  to  the  contrary,  he  may  have  been  told  all  the 
Transactions  by  the  Defendants.  The  word  Agent  Ji 
of  uncertain  import.  At  all  events  there  are  many  perti 
of  these  Interrogatories  which  the  Witness  must  answer. 
He  must  state  whether  the  Defendants  were  Holders  of 
Stock,  and  whether  they  speculated  in  any  other  and  wht 
manner.  The  Penalties  are  not  recoverable  after  tbe 
expiration  of  Two  Years  from  the  time  when  the  Offence 
was  committed  (c).  Therefore  he  is  bound  to  answer 
as  to  Speculations  prior  to  July  1830.  Green  v.  Wear 
ver  (rf),  Jackson  v.  Benson  (e),  Vaillant  v.  Doit- 
mead  (/),  Parkhurst  v.  Lowten  (g). 

Mr.  Turner  in  reply; 

Two  Years  have  not  elapsed  since  October  1830. 
Notwithstanding  the  time  for  suing  for  the  Penaltic« 
may  have  expired,  the  Witness  will  still  be  liable  to  be 
indicted  for  a  Misdemeanor. 

[The  Vice-Chancellor: — Is  that  so  in  a  Case  where w 
Act  of  Parliament  declares  that  an  Act  shall  not  be 
done,  and,  if  it  is  done,  that  the  Party  shall  be  subject 
to  a  specific  Penalty  (A)  ?] 

(c)  See  31  Kliz.  c.5,  s.  5.     {/)  2  Atk.  524. 

{d)  Ante,  Vol.  I.  p.  404.      (g)  2  Swans.  194;  «f  20f 

(e)  1  Youn.  &  Jer.  32. 

(h)  Seijeant  Williams,  in  a  Note  to  The  King  v.  Bickent^^ 
t  Saund.  135,  says:      The  distinction  seems  to  be  thi»: 
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Witness  describes  himself  as  a  Stock  Agent. 


e  Vtce-Ckancelhr : — I  take  the  Description  of 
I  the  Depositions,  to  be  the  Plaintiff's  Descrip- 

jfreen  v.  Weaver,  the  Plaintiffs  had  employed 
fendants  as  their  Brokers ;  and  the  gromid  of  the 
m  was  that  the  Defendants  had,  by  Contract, 
id  themselves  of  the  Protection  which  the  Rules 
Court  would  have  otherwise  afforded  them.  Here 
tness  is  required,  by  the  Plaintiffs,  to  answer  as 
isactions  in  which  the  Defendants,  and  not  the 
ffs,  were  concerned. 

le  Vice-Chancellor  : 

the  Plaintiff  has  described  the  Witness  as  a 
Agent,  I  must  take  it  for  granted  that  he  is  one* 
not  necessary  for  him  to  state  more  than  he  has 

Demurrer  must  be  allowed  as  to  the  Eighth  In- 
tory  ;  but,  before  I  pronounce  any  Decision  as  to 

.  Statute  makes  unlawful  that  which  was  lawful  before, 
K>int8  a  specific  Remedy,  that  Remedy  must  be  pur- 
id  DO  other.  But,  where  an  Offence  was  antecedently 
ble  by  a  Common  Law  Proceeding,  as  by  Indictment, 
Statute  prescribes  a  particular  Remedy,  there  such 
ar  Remedy  is  cumulative,  and  Proceedings  may  be 
ler  at  Common  Law  or  under  the  Statute.  And,  in 
V.  AUattf  1  Mood.  &  Malk.  19*2,  Lord  Terderdeih  C.J. 
at  a  Witness  is  not  excused  from  answering  a  ques- 
the  ground  that  the  Conduct  inquired  into  on  his  part, 
abject  him  to  a  Penalty,  if  the  time  limited  for  pro- 
for  the  Penalty  is  past. 

H  U3 
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1832.        the  Fifth,  it  will  be  right  that  the  Point  as  to  the  lie 

"      ^    bility  of  the  Witness  to  be  indicted  for  a  Misdemeanc=a 

^^^  '^       after  the  time  for  suing  for  the  Penalty  has  ezpir^^ 

1)  '  should  be  looked  into. 

Keid. 

Sir  E.  Sugden : 

If  .the  Demurrer  is  not  good  as  to  both  the  Intervo- 
gatories,  it  ought  to  be  over-ruled,  as  being  too  exteo* 
sive. 


37th  July.  Mr.  Twmer  gave  up  the  Point  as  to  the  Witaess  htmi 

subject  to  an  Indictment  for  a  Misdcwieanar,  after  the 
time  for  suing  for  the  Penalty  had  elapsed. 

The  Vice-Chancelhr  allowed  the  Demurrer  as  to  the 
Eighth  Interrogatory,  and,  as  to  so  much  of  the 
as  related  to  Transactions  within  Two  Years,  but  de- 
clared that  the  Witness  was  bound  to  answer  as  to 
Transactions  prior  to  that  time. 

His  Honor  gave  the  Witness  half  the  Costs  of  fte 
Demurrer,  in  analogy  to  the  Practice  where  two  Excep- 
tions are  taken,  one  of  which  succeeds,  and  the  other 
ikils. 
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Heir* — Cosh. 


WRIGHT  V.  WRIGHT.  1832: 

3d  August. 

was  a  Suit  to  establish  a  Witt  against  an  Heir- 

.   One  of  tlie  Witnesses  to  tlie  Will,  said  that 

not  recollect  or  believe  that  the  Will  was  signed  In  a  Suit  to 

in  the  Testator's  presence.   The  Heir  then  asked  ^^^f  the  Wit^' 

[ssue  to  try  the  Validity  of  the  Will.    On  the  nesses  could  noi 

the  Issue,  the  Will  was  found  to  have  been  duly  depf s«»  pofi- 

tivelv  to  the 

id  and  attested ;  and,  on  the  Cause  coming  on  for  attestation 

r  Directions,  the  Will  was  estabUshed.   The  Heir  of  it ;  and  an 

ked  for  his  Costs  both  at  Law  and  in  Equity  :  ^"jJ^^JIJ 

he  Court  granted  (a).  Heir's  request. 

The  Verdict 

Beatnes,   for  the  Heir.    Sir  E.  Sugden  and  H^r^but'the^ 

trier,  for  the  other  Parties.  Court  gave  Wm 

his  Costs  both 
at  Law  and  in 

(a)  See  Beames  on  CosU,  94,  et  seg.  Equity. 


H  H  4 
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1832  :  WYATT  V.  SADLER. 

4th  Au^st. 

'  ^  "  This  was  a  Creditor's  Suit.    Under  the  66th  of  Lo^ 

Fi^^h  J-y^^^*^'^  Orders,  an  Application  had  been  made 

Order.  the  Master^  on  behalf  of  two  Persons  named  Suter  and 

Conduct  of  Suit,  Broohsbank^  who  had  been  allowed,  by  the  Master^  C» 
Notwithstand-        Creditors  on  the  Testator's  Estate,  that  the  furtlier 

ing  the  Master  prosecution  of  the  Decree  might  be  committed  to  their 

A^li-  Solicitor,  instead  of  the  PlainUffs.   The  Master  haying 

cation  under  refused  the  Application,  a  Motion  was  now  made,  on 

the  56th  Order,  behalf  of  the  same  Persons,  for  the  same  purpose, 
to  take  the  pro- 
secution of  a 

Decree  from  the  Mr.  Knight  and  Mr.  Koe^  in  support  of  the  Motion. 
PlaintiiF,  and 

commit  it  to  «r  »    .  »     t>i  •  -it 

another  Party,  Mr.  Pepys  and  Mr.  Wilbraham,  for  the  Plainnn, 

the  Court  is  at    gaid  that  the  66th  Order  left  it,  entirely,  to  the  MatUtf 

the  AppH^don,      decide  whether  the  prosecution  of  a  Suit  should  be 

the  Masters      taken  out  of  the  Plaintiff^s  hands  or  not,  as  he  was  belt 

Judgment  not  whether  the  Suit  had  been  prosecuted 

being  final.  .  .  •       •  xl 

with  due  Diligence,  or  not ;  and  that,  in  this  Case,  the 

Master  had  exercised  his  Judgment,  and  refused  to 

take,  from  the  Plaintiffs,  the  conduct  of  the  Cause. 


The  Vice-Chancellor  : 

I  cannot  agree  with  the  counsel  for  the  Plaintiffs,  i» 
to  their  construction  of  the  Order,  that  the  Mastff^* 
Judgment  is  to  be  Final :  and  I  am  of  opinion  that  theie 
has  been  so  much  delay,  on  the  part  of  the  Plaintifii 
in  this  Case,  that  I  ought  to  make  an  Order  according 
to  the  Notice  of  Motion. 


Costs  of  the  Motion  to  be  Coats  in  the  Cause. 
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EX  PARTE  BARBER,  IN  RE  TYAS.  1832: 

6th  August. 

Indentures  of  the  2d  and  3d  of  March  1821,    j^-^  Devise. 

S9  Beal  made  a  Mortgage  in  Fee,  of  certain  Mes-  Construction. 

BS,  Lands  and  other  Hereditaments  in  Yorkshire,  to  Mortgage. 

7h  Ttfos,  for  securing  the  Repayment  of  550  /.,  with  Devise  of  all 

est,  on  the  3d  of  September  then  next.  Testator's  Free- 

hold  Estates, 
and  all  his 

seph  Tyas,  by  his  Will,  dated  the  26th  of  October  Farming  Stock, 
,  after  bequeathing  his  Household  Furniture,  Plate,  g^^^Bo^^^^^ 
a  and  Linen,  gave,  devised  and  bequeathed  all  his  Notes  and  other 
bold  Messuages,  Dwelling-houses,  Lands,  Tene-  Securities  for^^ 
s  and  Hereditaments  whatsoever  and  wheresoever,  ^j^^  R^due  of 
Edl  his  Farming  Stock  and  Utensils,  Ready  Money,  his  Personal 
,  Bonds,  Notes  and  other  Securities  for  Money,  ^j^eirHe^" 
L-debts  and  all  other  the  Residue  and  Remainder  Executors,  &c., 
is  Personal  Estate  and  Effects,  to  certain  Persons  ^^-^  ^J^^^ 
iin  named,  their  Heirs,  Executors,  Administrators  tate8,andto 
Assigns,  according  to  the  Nature  and  Tenure  of  the  sell,  get  in  and 
Estates  and  Premises  respectively,  upon  Trust  that  Mon^aU*his 
or  the  Survivors  or  Survivor  of  them,  or  the  Heirs,  Personal  Es- 
cutors  or  Administrators  of  such  Survivor,  should,  *®^®»  P^? 
won  as  conveniently  might  be  after  his  decease,  p^e, 
5r  by  Public  Auction  or  Private  Contract,  or  partly 
Public  Auction  and  partly  by  Private  Contract,  and 
ither  or  in  Parcels,  as  they  or  he  should  think  fit, 
)lately  sell  and  dispose  of  all  and  every  his  said 
^old  Estates  and  Premises  thereinbefore  to  them 
sed,  to  any  Person  or  Persons  whomsoever,  for  the 
t  Money  and  best  Price  or  Prices  that  could  bo 
onably  obtained  for  the  same,  and  should  c(>nvey  the 
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same,  when  sold,  unto  the  Purchaser  or  Purchaser* 
thereof,  or  as  he,  she,  or  they  should  appoint,  and  also 
should  sell  and  dispose  of,  collect,  get  in,  and  convert 
into  Money,  all  his  Personal  Estate  and  Effiacts  therein- 
before to  them  bequeathed  (except  such  Part  thereof  as 
should  consist  of  Ready  Money) ;  and  he  tkerefty  de- 
clared and  directed  that  the  said  Trustees,  and  the  Sur- 
vivors and  Survivor  of  them,^  and  the  Ezecutois  aad 
Administrators  of  such  Survivor  should  stand  and  be 
possessed  of  the  Monies  to  arise  and  be  produced  firom 
such  Sale  or  Sales,  and  to  be  so  collected,  gotten  in  and 
received  by  them  as  aforesaid,  and  ako  of  such  Ready 
Money  as  he  might  have  at  the  time  c£  his  decease, 
upon  the  Trusts  therein  mentioned,  and  he  thereby 
appointed  the  said  Trustees  Executors  of  his  Will. 

Upon  a  Petition  presented  in  March  1832^  by  WiUiBm 
Sarber,  the  surviving  Trustee  of  the  Will  of  Jones 
Beal,  the  Mortgagor,  it  was  referred  to  the  Master  tao 
inquire  whether  John,  Tya$y  the  Infant  Heir  of  th^ 
Mortgagee,  was  an  Infant  Trustee  or  Mortgagee,  as  U> 
the  Hereditaments  comprised  in  the  Indentures  of  March 
1721,  within  the  6  Geo.  4,  c.  74,  and  1  Will.  4,  c. 
The  Master  certified  that  the  650  L,  together  vrith  ac^ 
arrear  of  Interest  still  remained  due  from  the  Estate  of 
the  Mortgagor,  and  that  he  was  of  opinion  that  the  mort- 
gaged Estate  passed,  by  Tyas^^  Will,  to  the  Devisees 
therein  named,  upon  the  Trusts  therein  meatioBed,  aod^ 
consequently,  that  the  Infant  was  not  an  Infafit  Trustee 
or  Mortgagee  within  the  Acts  mentioned,  or  either  of 
them. 

Barber  then  presented  a  Petition,  praying  that  it 
might  be  declared  that  the  mortgaged  Estate  did  oot 
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pass,  by  the  Will,  to  the  Deviaees ;  and  that  it  might 
be  reimed  back  to  tiie  Master  to  review  his  Report 

Sir  JSL  Sugden  and  Mr.  Garratt,  for  the  Petitioner, 
died  Galliers  v.  Mass  {a\  and  said  that  this  was  a 
stronger  Case  for  holding  that  the  mortgaged  Estate  did 
not  pass  by  the  Will,  because  the  Testator  had  directed 
his  Freehold  Estates  to  be  sold ;  and  therefore  that  it 
could  not  pass  under  the  Devise  of  the  Testator's  Free- 
bold  Estates ;  and  that  the  Case  cited  was  an  express 
Decision  that  it  could  not  pass  under  the  words,  Secu- 
rities for  Money."  Silvester  v.  Jarman  (b) ;  Doe  v. 
Reade(c). 

Mr.  Duckworth,  in  support  of  the  Report,  said  that 
GalKers  v.  Moss  was  an  Authority  in  his  favour ;  for  it 
appeared,  by  the  Judgment,  that  if,  as  in  this  Case,  the 
ward  "  Heirs"  had  been  found  in  the  Clause  in  which 
tbe  Testator  disposed  of  his  Securities  for  Money,  the 
Court  would  have  held  that  the  mortgaged  Estate  did 
pass  by  the  Will.  Renvoize  v.  Cooper  (rf) ;  Silberschildt 
^-  Sehiott  (e) ;  Ex  parte  Whitacre  (/). 

Sir  JS.  Sugden,  in  reply : 

It  is  clear,  from  the  Trusts  to  which  the  Freehold 
EMicOes  are  dedicated,  that  the  Testator  was  speaking 
of  ^is  own  Property  only,  and  that  he  did  not  mean 
to  include  the  mortgaged  Estate.  It  is  also  clear 
l^t,  in  tbe  subsequent  part  of  the  Clause,  he  was 
^posing  of  his  Personal  Property  only.  The  Money 
(18868,  but  the  Security  for  it  does  not.   This  Case 

(a)  9  Bam.  &  Cress.  267.  (<?)  3  V.  &  B.  45. 

(4)  10  Price,  78.  (/)  1  Sanders  on  Uses, 

(e)  8  T.  R.  1 18.  285,  note. 

(i)  Madd.ds  Geld.  371. 


1832. 
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is  not  distinguishable  from  Galliers      Mass.  Was 
there  more  inconsistency  in  giving  the  mortgaged  Estate 
to  the  Family  of  the  Testator,  in  that  Case,  in  succesdoo, 
than  in  directing  it  to  be  sold.    In  Renvoize  v.  Cooper 
the  words,  "  Mortgages  and  Securities  for  Money"  were 
used ;  and  it  was  a  separate  Devise  to  the  Testatoris 
Widow. — ^The  mortgaged  Premises  did  not  pass  under 
the  words  "  Freehold  Estates,"  as  the  Testator  has  de- 
vised them  for  Sale,  as  his  own  Property;  and  they 
cannot  pass  as  Securities  for  Money,  for  the  Testator 
has  confined  those  words  to  Personal  Property. 

The  Vice-Chancellor  : 
There  is  a  distinction  between  this  Case  and  GaUifft 
V.  Moss.    In  that  Case  the  Testator  devised  all  his 
Manors,  Messuages,  Farms,  Lands,  Tenements,  Tithes, 
Hereditaments  and  Estate,  to  the  Trustees,  their  Heiis 
and  Assigns,  until  such  time  as  W.  E.  Shore  AxyoA 
attain  his  Age  of  21  years ;  or,  in  case  of  his  death 
before  he  shall  attain  that  Age  without  leaving  Issue  Male 
of  his  Body  lawfully  begotten,  then  until  such  time  as 
his  Sister,  Mary  Shore,  shall  attain  her  Age  of  21  years 
and  then  the  Trusts  are  declared  of  the  Real  Estates* 
In  a  subsequent  part  of  his  Will,  the  Testator  bequeaths 
his  Stock  in  Trade,  Cotton-mill,  Machinery,  Cupola 
Furnace,  Mineral  Tools,   Implements  and  Utensil^^ 
Ready  Money,  and  Securities  for  Monet/,  Debts,  Per- 
sonal Estate  and  Effects,  of  what  nature  and  kind  so- 
ever and  wheresover,  to  the  Trustees,  their  Executors, 
Administrators  and  Assigns.    And  Mr.  Justice  Bayky 
states  it  to  be  the  opinion  of  the  Court  that  the  Mort- 
gaged Estate  would  not  pass  under  that  Clause,  because 
the  word  "  Heirs "  was  not  found  in  it.    But,  iu  this 
Case,  there  is  one,  general  Gift  of  the  Testator's  Free- 
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Messuages,  Dwelling-houses,  Lands,  Tenements 
lereditaments  whatsoever  and  wheresoever,  and  all 
arming  Stock  and  Utensils,  Ready  Money,  Bills, 
8,  Notes,  and  other  Securities  for  Money,  Book- 
y  and  all  other  the  Residue  and  Remainder  of  his 
•nal  Estate  and  Effects,  to  the  Trustees,  their  Heirsy 
itors.  Administrators  and  Assigns.  So  that  here  the 
lifts  are  combined :  and,  in  that  respect,  this  Case 
I  from  Galliers  v.  Moss.  Then,  having  given  the  Pro- 
to  the  Trustees,  their  Heirs,  Executors,  Administra- 
nd  Assigns,  he  directs  them  to  sell  and  dispose  of  all 
reehold  Estates,  and  to  sell  and  dispose  of,  collect, 

and  convert  into  Money  all  his  Personal  Estate 
Effects  thereinbefore  bequeathed  to  them.  I  think 
I  plain  Intention  is  manifested,  by  the  Language  of 
ViUy  that  complete  Dominion,  for  the  purpose  of 
rting  the  whole  Estate  into  Money,  should  be  given 
e  Trustees;  and,  in  that  respect,  it  differs  from 
ers  V.  Moss. 

f  opinion,  therefore,  is  that  the  Master  is  right : 
L  however,  if  the  Parties  wish  it,  send  a  Case  for 
ipinion  of  a  Court  of  Law  upon  the  Question  (g). 


ig)  No  Case  was  taken. 
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i83«  :  MARSHALL  v.  OXFORD. 

Gth  August. 

Solicitor  and  Order  had  been  obtained^  by  the  Plaintiff,  for  tit 

Client.  Taxation  of  his  Solicitor's  Bills  of  Costs  in  this  CauH> 

Tax^im       ^^^^^^  *®  B'^^®  ^^^^ 

^UT*'  into  the  Afaster's  Office,  the  Solicitor,  with  the  Masta^B 
The  Plaintiff  permission,  struck  out  certain  Items,  which,  as  he  il* 
SSer^S  T^cT.  inserted  by  mistake.   The  Bills  were 

tion  of  his  Soli-  then  taxed,  and  less  than  a  Sixth  was  taken  off;  but,  if 

citor  8  Bill        ^.j^^  Items  struck  out  had  been  included,  more  than  a 
amounting  to 

399  /.  l^e  So-  Sixth  would  have  been  taken  off. 
licitor,  with  the 

2^nf  ^uckTut"  Solicitor  now  petitioned  that  the  Plaintiff  fiugbt 

certain  Items,     pay  the  Costs  of  Taxation, 
as  having  been 
inserted  by  mis- 
take. The  BiUs     Mr.  Knight,  for  the  Solicitor,  contended  that  he  wm 

were  then  tax-    entitled  to  be  paid  the  Costs,  as  less  than  a  Sixth  hd 
ed,  and  less       .  j 
dull,  a  Sixth      been  taxed  off. 

was  taken  off, 

but,  if  the  Items  ching,  for  the  Plaintiff,  cited  Rigby  r.  fa- 

struck  out  were  _  ,  ^  ^\  . ,  ,  .  ^  \  «  ,  i  ^ 
included,  then    wards  (a),  and  said  that,  m  Pytches  v.  Revett  (6),  Low 

more  than  a  EldoUy  C,  reviewed  his  decision  in  Rigby  v.  Eduxffitf 
have  been  taken        seemed  to  doubt  the  propriety  of  what  he  had  doneJ 


off.  Held  that,  that,  in  this  Case,  the  Solicitor  had  delivered  his 

Sixthhad^been  ^       Client,  amounting  to  a  particular  Sum :  that  the 

taxed  off,  the  Order  for  Taxation  identified  those  Bills,  by  stating 

Plaintiff  must  them  to  amount  to  that  Sum;  and,  therefore,  that  the 
pay  the  Costs 


of  Taxation. 


(a)  5  Madd.  20.    The  Motion  to  discharge  the  Onltf 
made  in  that  Case,  is  reported  in  Beames  on  Costs,  383. 
{6)  Beames  on  Costs,  385. 
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^ns  which  the  Solicitor  had  struck  out,  ought  to  be  i93*'2. 
nsidered  as  taken  off  on  Taxation ;  and,  consequently,  ' 
at  the  Costs  ought  to  be  paid  by  the  Solicitor.  Marsh/ 

The  Vice-Chancellor  said  that,  in  Pytches  v.  Bevett, 
)rd  JEldon  had  not  doubted  the  propriety  of  his  Deci- 
)n  in  Righy  v.  Edwards^  and  that  as,  in  this  Case^ 
S8  than  a  Sixth  had  been  taken  off  the  Bills  on  Tax- 
ion,  the  Costs  ought  to  be  paid  by  the  Plaintiff. 


SEVERN  17.  FLETCHER.  j  832  : 

ist  November. 

Phe  original  Bill  was  filed  by  the  Assignee  of  a  Share 
faL^cy,  for  payment  of  that  Share.    The  Assignor        Bill  of  ' 
led  a  Cross  Bill  for  a  Discovery,  alleging  that  the  Discovery. 
^signment  had  been  obtained  by  Fraud.   The  Plaintiff  ^'w^i^en/. 
J  the  original  Bill  had  taken  an  Office-copy  of,  but  Defendant  filed 
«d  not  put  in  any  Answer  to  the  Cross  Bill ;  and,  the  a  Crosg  Bill  for 
figinal  Suit  having  been  heard,  the  Bill  of  Discovery  Ti|^'p]^ndff 
fcame  useless.     The  Plaintiff  in  the  Cross  Bill  then  in  the  original 
mended  it,  by  converting  it  into  a  Bill  for  ReUef,  but  Qffi^e^^of 
id  not  introduce  any  new  Allegation.  but  did  not  an- 

swer the  Cross 

Mr.  Turner,  for  the  Plaintiff  in  original  Suit,  now  , 
,   ,       ,     .        ,         •     ,    ^       TT*-,,     •  1    ,  theheanngof 
loved  that  the  Amendment  m  the  Cross  Bill  might  be  tf,e  origin^ 

JT)unged,  and  that  his  Client  might  be  paid  the  Costs  Cause,  Defend- 
«  had  incurred  in  the  Cross  Suit.    Butterworth  v.  hU^Cro«»i3ni 
(a).  bv  praying  Re* 

lief.  Held  that, 

yif.  Jeremy,  for  the  Plaintiff  in  the  Cross  Bill,  said  ""der^^ecir- 
I     ^  cuiiisuiiices  ne 

i^at,  in  the  Case  cited,  the  Amendment  was  made  after  was  at  liberty  so 

to  do. 

(«)  15  \*es.  358. 
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^^3^'    ,   .  Answer,  and  that  it  appeared,  from  the  Judgment, 
Severn  principle  upon  which  the  Decision 

„  ceeded. 

FLET€U£a. 

The  Vice-Chancellor: 

I  think  that,  under  the  special  circumstances  of  tbi 
Case,  Mr.  Jeremy's  Client  ought  to  be  at  liberty  to  con- 
vert his  Bill  of  Discovery  into  a  Bill  for  Relief.  A 
Cross  Bill  is  to  be  treated  with  greater  indulgence  than 
an  original  Bill.  I  shall  not,  therefore,  grant  the  Appli- 
cation, but  shall  order  the  question  as  to  the"paymcnt 
of  Costs,  to  stand  over  till  the  hearing  of  the  Cnw 
Cause  :  nor  shall  I  give  any  Costs  of  the  Applicatioo, 
as  it  is  a  new  Point. 


1833 : 
3d  November. 

BUI. 
Construction. 

Testator  gave 
200  /.  to  each 
of  his  Nieces 
and  their  Chil- 
dren, to  be  paid 
within  Nine 
Months  after 
the  death  of  his 
Wife,  amongst 
his  Nieces  and 
their  Children, 
as  his  Wife 
should,  by  WUl, 
appoint.  The 

Wife  died,  without  having  made  any  Appointment.  The  Execu- 
tors, within  Nine  Months  afler  her  death,  paid  the  Legacies  to  the 
Nieces.  They  afterwards  died  without  having  had  any  Children. 
Held  that  the  Payment  was  properly  made. 


PYNE  V.  FRANKLIN. 

Testator  bequeathed  the  Residue  of  his  Personal 
Estate  to  his  Widow,  subject  to  the  payment  of  tro 
Legacies  of  200  /.  each,  to  his  Nieces,  Agnes  and  Frances 
and  their  Children,  to  whom  he  gave  the  said  Legacies, 
and  to  be  paid,  in  Nine  Months  after  the  death  of  his  Wife, 
in  such  Shares,  Proportions,  manner  and  form,  as  his 
Wife  should,  by  her  Will,  appoint,  amongst  his  Nieces 
and  their  Children. 

The  Wife  died  without  having  made  any  Appointment; 
and,  within  Nine  Months  after  her  dea^h,  the  Executors 
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lid  the  Legacies  to  the  Nieces.    Both  of  them  after- 
ards  died,  without  ever  having  had  any  Issue. 

The  question,  on  the  hearing  of  a  Petition  in  this 
luse,  was  whether  the  Payments  had  been  properly 
ule,  so  as  to  entitle  the  Executors  to  be  allowed  them 
their  Accounts,  or,  in  other  words,  whether  the  Nieces 
»re  entitled  to  the  Legacies,  for  their  Lives  only,  in 
hich  case  they  had  fallen  into  the  Residue  of  the 
^tator's  Estate. 

Mr.  K.  Parker,  in  support  of  the  Petition. 

The  Vice-Ckancellor  said  that  the  Legacies  were  di- 
ected  to  be  paid  within  Nine  Months  after  the  death  of 
he  Widow,  and,  as  neither  of  the  Nieces  had  a  Child, 
here  were  no  Persons  to  whom  the  Legacies  could  be 
paid,  except  the  Nieces,  they,  therefore,  must,  of 
necessity,  take  the  whole  of  the  Legacies ;  and,  conse- 
quently, that  the  Payments  had  been  properly  made 
and  ought  to  be  allowed  («). 

(fl)  See  Cook  v.  Cook,  2  \*crn.  545. 
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7th  November. 

V 

Practice, 
Evidence, 

A  Party  cannot, 
at  the  hearing, 
give  secondary 
Evidence  of  the 
Contents  of  a 
Document  in 
his  Adversary's 
possession,  un- 
less he  has 
given  him  No- 
tice to  produce 
it.  The  Depo- 
sitions are  not 
sufficient  No- 
tice. 


STULZ  V.  STULZ. 

At  the  hearing  of  this  Cause,  the  PlaintiflTs  Counse/ 
proposed  to  give  secondary  Evidence  of  a  written  Instro- 
ment  which  was  m  the  Defendant's  possession.  The 
Defendant's  Counsel  objected  to  the  admissibility  of  such 
Evidence,  on  the  ground  that  no  notice  to  produce  the 
original,  had  been  given  to  the  Defendant 

The  PlamtifPs  Counsel  then  cited  Wood  v.  Stntk- 
land  (a),  in  which  Case  Sir  WiUiam  Grant,  M.  R« 
decided  that,  in  this  Court,  it  was  not  necessary  to 
give  notice  to  produce  a  written  Instrument  in  the 
possession  of  an  adverse  Party,  because  that  Party, 
before  the  hearing,  must  be  fully  apprized,  by  the  Depo- 
sitions, of  all  the  Parol  Evidence  given  on  the  other  side, 
and  must  know  that  the  contents  of  the  Instrument  in 
his  possession,  would  come  into  question* 

The  Vice-Chancellor  said  that,  on  a  former  occa8ion(ft) 
he  had  decided  contrai^  to  Wood  v.  Strickland^  because 
he  thought  that  the  grounds  on  which  that  decision  had 
been  made,  were  insufficient;  but  that  he  was  willing 
to  have  the  point  argued,  in  order  that  the  Practice 
might  be  settled. 

The  objection  was  afterwards  waived. 

Sir  E,  Sugdeuy  Mr.  Knight,  and  Mr.  Treslove, 
Counsel  in  the  Cause. 


(a)  a  Mer.  461.    (b)  In  Hatokesxwrth  v.  Dcwsnap,  Not. 
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KING  V.  SHRIVES. 

1832 : 
12  th  November. 


\LIAM  KINGf  Farmer,  being  seised  of  a  Free-- 
?ann,  in  the  County  of  Bedford^  made  his  Will,  Construction. 
the  15th  of  January  1823,  which  was  as  follows  :  Estate. 
ive  and  bequeath,  unto  my  Brothers,  James  King  rYesXs^tor^Qwv&eA 
fohn  King,  all  my  Goods,  Chattels,  Estate  and  all  his  Goods, 
a,  of  what  nature,  sorty  kind,  quantity  or  quality  Chattels,  Estate 
'  onrf  wheresoever,  not  hereby  otherwise  disposed  of,  ^l^^^Nwure^ 
Trust  and  to  and  for  the  Uses,  Intents  and  Purposes  soever,  and 
lafter  mentioned,  viz.  First,  I  will  that  all  my  just  wheresoever, 
3,  Funeral  Expenses,  &c.  8cc.  be  fully  paid  and  otherwise  dis- 
arged,  and  that  whatsoever  remains  (after  such  posed  of,  to  his 
arge)  of  my  Personal  Effects,  shall  be  appropri-  ^po^X^Trusts 
to  the  Use,  Interest  and  Benefit  of  my  Family,  now  after  mention- 
ing with  me,  that  is  to  say,  my  Wife  Helena  and 

0  .  .  ,  .  y  \  11,  willed  that  all 
Sons  conjomtly,  m  such  way  and  manner  as  shall,  j,jg  Debts,  &c. 

e  discretion  of  my  Executors,  appear  most  proper,  should  be  paid, 
idly,  I  will  and  appoint  that  my  Family  now  re-  ri^jjfe^^^ 

1  with  me  as  aforesaid,  be  placed  in  the  Farm  (my  Personal  Effects 
Estate  and  at  present  occupied  by  myselO  to  oc-  ^^^^^  t«i^r 
and  manage  it  for  their  mutual  advantage,  until  ^he  benefit  of 
oungest  Son,  now  about  Five  Years  old,  shall  arrive  his  Family,  as 

e  age  of  21  Years,  yet  nevertheless  under  the  direc-  ghoi^dlwnk" 

and  control  of  my  said  Executors,  who  shall  have  proper;  next  he 

K)wer  to  interfere,  in  case  any  Difference  or  Mis-  !!;*^*^.^ 

Family  should 

be  placed  in  his 

Farm,  subject  to  the  direction  and  control  of  his  Executors,  and 
that,  when  his  youngest  Son  attained  21,  it  should  be  sold,  and  the 
Produce  divided  amongst  his  Wife  and  Children.  Held  that  the 
legal  Fee  in  the  Farm  passed  to  the  Executors,  and  that  they  were 
entitled  to  sell  it  for  payment  of  the  Testator  s  Debts. 

I  I  2 


King 

V. 

Shrives 
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1832.        understanding  shall  arise  between  them,  to  use  their 
best  endeavour  to  reconcile  such  Differences,  or  rectify 
such  Misunderstanding,  to  secure  peace  and  harmony 
among  them,  and,  if  this  object  cannot  otherwise  be  ef- 
fected, I  will  and  desire  them  to  exercise  the  discretion- 
ary power  I  have  herein  given  them,  by  making  sach 
Regulations  or  even  Separations  among  them  as  may 
appear  necessary  for  this  important  purpose.  Further- 
more, thirdly,  at  the  period  above  alluded  to  (viz.  when 
my  youngest  Son  shall  have  attained  the  age  of  21  Years,) 
I  will  and  appoint  that  my  said  Estate  shall  be  disposed 
of  or  sold,  and  that  the  Produce  thereof  shall  be  divided 
into  Three  equal  parts,  and  that  Two  of  those  parts  be 
divided,  equally,  between  all  my  Children,  (nine  (a)  in 
Number),  Share  and  Share  alike.  I  will,  moreover,  that 
the  one  remaining  Third  Part  be  placed  at  Interest,  on 
good  Security,  for  the  benefit  of  my  Widow,  during  the 
term  of  her  natural  Life,  or  so  long  as  she  shall  continiie 
my  Widow,  and,  at  her  demise,  or  in  case  of  a  second 
marriage,  I  will  also  that  the  said  Third  Part  appro- 
priated to  her  use  during  her  natural   Life,  shall 
likewise  be  called  in  and  divided  among  my  surviving 
Children,  in  like  manner  as  the  other  two  Third  PartSy 
Share  and  Share  alike;  and  I  do  hereby  nominate, 
constitute  and  appoint  the  above  named  James  Ki^ 
and  John  King,  Executors  of  this  my  Will." 

The  Testator  died  in  February  1825.  At  the  time  of 
his  decease  he  was  seised  in  Fee  of  the  before-mea* 
tioned  Farm,  and  of  no  other  Freehold  Estate.  The 
Farm,  was,  at  his  death,  subject  to  a  Mortgage  for  • 
Term  of  Years  created,  by  the  Testator,  for  securing 
300/.  and  Interest;  which  Principal  Sum,  together  with 
an  arrear  of  Interest,  remained  due. 

(a)  So  in  Brief. 
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The  Testator  left  his  Wife  and  eight  Sons  him  sur- 
viving. At  the  time  of  filing  the  Bill,  the  youngest  Son 
was  15  Years  old.  Besides  the  Mortgage  Debt,  the 
Testator,  at  his  Death,  was  indebted  to  various  Persons 
by  simple  Contract;  and,  his  Personal  Estate  being 
insufficient  to  pay  his  Debts,  his  Executors  entered 
into  a  Contract,  with  the  Defendant  William  Shrives, 
to  sell  the  Farm  to  him  for  payment  of  the  Testator's 
Debts. 

The  Bill  was  filed  to  compel  a  Specific  Performance 
of  the  Contract.  The  Defendant  objected  to  the  Title, 
on  the  ground  that  no  power  to  Sell  or  Mortgage  the 
Farm,  was  given  to  the  Plaintiffs ;  for,  although  the  Tes- 
tator, by  his  Will,  gave,  to  the  Plaintiffs,  all  his  Goods, 
Chattels^  Estate  and  Effects  not  thereby  otherwise  dis- 
posed of,  for  payment  of  his  Debts,  yet  such  Gift  was 
not  intended  to  include,  and  did  not  and  could  not  in- 
clude any  other  than  the  Testator's  Personal  Estate. 
The  Master  having  reported  against  the  Title,  the  Plain- 
tiffs excepted  to  the  Report. 

Sir  JE.  Sugden  and  Mr.  Campbell,  in  support  of  the 
Exceptions,  said  that  a  gift  of  all  a  Testator's  Estate  of 
what  nature,  sort,  kind,  quantity  or  quality  soever  and 
wheresoever,  though  preceded  by  the  words, "  Goods  and 
Chattels,"  was  sufficient,  according  to  the  decided  Cases, 
to  pass  a  Real  Estate;  that,  if  there  could  be  any  doubt 
whether  the  Farm  agreed  to  be  sold,  passed  by  the  first 
Clause  in  the  Will,  it  was  removed  by  the  Context :  for, 
first,  the  Executors  were  directed  to  pay  the  Testator's 
Debts :  secondly,  to  place  his  Family  in  the  manage- 
ment of  the  Farm,  subject  to  their  control  and  inter- 
ference ;  and,  thirdly,  they  were  to  sell  the  Farm  at  a 

1 1  3 
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particular  period,  and  to  dispose  of  the  Produce  in 
certain  manner. 

Mr.  R.  Roupell,  in  support  of  the  Report,  said  th^ 
the  word  "  Estate,"  coupled  with  words  applicable 
Personalty  only,  did  not,  of  necessity,  pass  Real  Estate 
that  the  words,  "  not  hereby  otherwise  disposed 
were  conclusive  of  the  question ;  as  the  Farm  was  other- 
wise disposed  of  by  the  Will ;  that  the  Testator  con- 
templated that  his  Personal  Estate  would  be  more  than 
sufficient  for  payment  of  his  Debts,  as  he  had  directed 
how  the  Surplus  of  it  should  be  disposed  of:  that  he 
had  directed  that  his  Family  should  be  put  into  the  pos- 
session of  the  Farm,  and  had  restricted  the  power  of  in- 
terfering given  to  the  Trustees,  to  cases  of  Family  Dis- 
putes ;  and  that  he  had  directed  that  the  Farm  should 
be  sold  at  a  particular  period,  which  would  have  been 
useless,  if  he  had  intended  that  it  should  be  sold,  in 
the  first  instance,  for  payment  of  his  Debts.  Bailis 
V.  Gale  (b) ;  Wilkinson  v.  Merryland  (r)  ;  Shaw  y» 
Bull  (d). 

The  Vice-Chancellor  : 
It  is  plain  that,  according  to  the  true  construction  of 
this  Will,  the  legal*  Estate  in  Fee,  in  the  Farm  contracted 
to  be  sold,  passed  to  Trustees.  Supposing  that  the 
first  words  alone  are  not  sufficient  to  pass  it,  yet,  when 
we  look  at  the  whole  Will,  no  doubt  can  be  entertained 
upon  the  subject.  The  Testator  first  wills  that  all  his 
Debts  shall  be  paid,  that  is,  so  far  as  his  Property  will 
extend.  He  supposes  that  it  will  be  more  than  suflScieut 
for  that  purpose.  He  then  directs  his  Family  to  be  putiu 

(b)  2  Vt'z.  48.     (c)  Cro.  Car.  447.     (d)  12  Mod  59J 
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ossession  of  the  Farm,  subject  to  the  control  and  inter- 
srence  of  his  Executors  in  certain  cases;  and  then  they 
re  to  sell  it  at  a  given  period.  I  cannot,  therefore, 
lit  think  that  the  Legal  Estate  in  Fee  passed  to  the 
Ixecutors.  But,  although  my  opinion  is  very  clear  upon 
le  point,  I  will  send  a  Case  for  the  opinion  of  a  Court 
f  Law,  if  the  Purchaser  wishes  it. 


The  Purchaser  took  a  Case  for  the  opinion  of  the 
Tudges  of  the  Common  Pleas,  who  certified  that  the 
Executors  were  entitled  to  sell  and  convey  the  Farm, 
Lo  the  Defendant,  for  payment  of  the  Testator's 
Debts  {e). 

The  Cause  came  on  to  be  heard,  for  Further  Direc- 
tions, on  the  26th  April  1834,  when  the  Vice-Chancellor 
confirmed  the  Certificate,  allowed  the  Exception  and 
decreed  a  Specific  Performance  of  the  Contmct,  and  that 
the  Purchase-money,  with  Interest  at  4  /.  per  cent,  from 
the  day  mentioned  in  the  Agreement,  together  with  the 
Costs  both  at  Law  and  in  Equity,  should  be  paid  by  the 
Defendant. 

(e)  See  lo  Bing.  238. 


1832. 
King 

V. 

Shrives. 
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i83i:  TURNER  V.  FREDERICK. 

13  th  November. 

lym^     Sir  charles  Frederick,  Knight,  by  \k 

Construction,  Will,  dated  the  20th  of  September  1784,  gaTC,  to  to 

y  .  ^^^ff  Executors,  an  Annuity  which  he  had  purchased  fortte 

  life  of  his  Son  Edward,  upon  Trust  to  pay  the  same  for 

Testator  gave  iI^q  separate  use  of  his  Daughter,  Lucy,  during  her  life, 

^diicMie'was^  if  his  Son  Edward  should  so  long  live,  for  her  separate 

entitled  for  the  use.    And  he  directed  that,  in  case  his  Son  Edward 

^DaughfevL^or  ^^^^^^  survive  his  Daughter  Luct/,  his  Trustees,  after 

life,  and,  after  his  Daughter's  decease,  should  pay  the  Annuity,  during 

her  Children  Edward's  life,  amongst  the  Child,  or  Children 

but  if  she  should  TO[^ove  than  one)  of  his  Daughter  Lucy,  share  and 

not  have  any  share  alike,  but  if  she  should  die  without  having  any 

who  should  sur-  Child  or  Children,  or  such  Child  or  Children  should  die 
Vive  £.,  then  to  . 

such  Persons  as  in  the  lifetime  of  his  Son  Edward,  then,  that  the  Execn- 

should  then  be  tors  should,  from  thenceforth,  pay  the  Annuity  to  and 
entitled  to  the  .       ,  «  ,    , ,   ,  1. 

Testator's  Per-  aniongst  such  Ferson  or  Persons  as  should  then,  m 

sonal  Estate." 

He  then  disposed  of  all  his  Elstate  amongst  his  Sons  and  Daughters, 
giving  the  Shares  of  his  Sons  to  them,  absolutely,  and  the  Shares 
of  his  Daughters  to  Trustees  for  them,  for  their  respective  lives, 
and,  after  their  deaths  respectively,  to  apply  the  Interest  of  the 
Shares  of  his  Daughters  respectively,  for  the  Maintenance  of  their 
respective  Children  until  they  attained  21,  and  then  to  divide  the 
Principal  amongst  such  Children  respectively,  as  should  attain  that 
age.  But  if  all  such  Children  of  his  Daughters  respectively,  or  both 
of  them,  should  die  under  2 1 ,  then  upon  trust  to  pay  the  said 
Trust-money,  to  such  Persons  as  should  then  be  entitled  to  his  Per- 
sonal Estate.  A,,  one  of  the  Testator's  Daughters,  died,  leaving 
Children  who  attained  21 :  then  L.,  the  only  other  Daughter,  died 
without  Issue.  Held  that  Cross  Limitations  were  not  to  be  im- 
plied between  the  Children  of  the  Daughters,  and  that  the  Per- 
sons who  were  to  take  under  the  Gift  over,  were  not  sufficiently 
described,  and,  therefore,  that  the  Annuity  and  LJs  Share  of  the 
Residue,  must  go  as  in  case  of  an  Intestacy. 
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to  his  Personal  Estate.  And  the  Testator  gave  all  1832. 
1  and  Personal  Estate  to  his  Executors^  in  Trust 
the  same,  and,  out  of  the  Money  thereby  arising,  Turner 
yment  of  his  Debts  and  Legacies,  to  pay  to  hisSont  Frederick. 

for  his  life,  an  Annuity  of 200  L ;  and  he  gave  the 
e  of  the  Money  arising  as  aforesaid,  to  his  Sons, 
r  Lennox  Frederick  and  Edward  Boscawen  Fre- 
and  his  Daughters,  Augusta  and  Lucy,  equally 
ivided  amongst  them,  the  Shares  of  his  Sons  to 
1  to  them  respectively,  but  the  Shares  of  his 
;ers  to  be  invested  in  Government  or  Real  Securi- 
the  Names  of  his  Executors,  upon  Trust  to  pay 
terest  or  Dividends  thereof  to  his  Daughters 
%  and  Lucy,  respectively,  for  their  lives,  for  their 
ve  own  sole  and  separate  use,  and,  from  and  after 
ease  of  his  said  Daughters  respectively,  in  Trust 
y  the  Interest  or  Dividends  of  the  Shares  of  his 
ters  respectively,  in  the  Maintenance  and  Educa- 
their  respective  Children,  until  such  Children,  if 
lan  one,  should  respectively  attam  the  age  of  21, 
in  to  divide  the  Principal  amongst  such  Children 
ively  as  should  attain  that  age :  But  if  all  such 
\T  Children  of  my  said  Daughters  respectively,  or 
them,  shall  die  under  the  age  of  21,  then  upon 
hat  my  said  Executors  shall  and  do  pay  the  said 
fumey  and  the  Interest  and  Proceeds  thereof,  to 
erson  or  Persons  as  shall  then  be  entitled  to  my 
al  Estate and  he  appointed  his  Son,  ITiomas 
r  Frederick,  and  Lough  Carlton,  Executors  of  his 

Testator  died  in  December  1785,  leaving  his 
u  named  in  his  Will  surviving  him. 
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1832. 
Turner 

17. 

Frederick. 


The  Executors  converted  into  Money  all  the  Testator's 
Real  and  Personal  Estate,  and  paid  one  Fourth  of  the 
Proceeds  to  Edward  Boscawen  Frederick,  another 
Fourth,  to  Thomas  Lennox  Frederick;  and  they  iia- 
vested  the  two  other  Fourth  Parts  as  directed  by  the 
Will.  Charles  Frederick  died  in  1789,  intestate,  and 
E.  B.  Frederick  took  out  Administration  to  him.  Thomas 
Lennox  Frederick  survived  his  Co-executor  Gar  torn,  and 
died  in  November  1799,  having  appointed  his  Widow 
his  Executrix.  She  afterwards  died,  and  appointed  the 
Plaintiffs  her  Executors,  who  thereby  became  the  Re- 
presentatives of  T  L.  Frederick,  and  also  of  the  Tes^ 
tator.  Augusta  married  T,  Prescott,  and  died  in  18O6, 
leaving  her  Husband  and  five  Children  surviving  her, 
and  her  Husband  took  out  Administration  to  her.  After 
her  decease,  the  Executors  divided  one  of  the  Fourth 
Parts  of  the  Testator's  Estate  which  had  been  invested 
as  before  mentioned,  amongst  her  Children.  Lucy  died 
in  September  1831,  without  Issue.  Edward  Boscawa 
Frederick  was  her  Executor. 


The  Stock  purchased  with  the  Fourth  Part  of  the  Tes- 
tator's Property  to  which  his  Daughter  Lucy  had  been 
entitled  for  life,  still  remained  in  the  Names  of  his 
Executors. 


The  Bill  was  filed  by  the  Represeutatives  of  Thomos 
Lennox  Frederick,  who  survived  Carlton,  the  other 
Executor,  against  Edward  Boscawen  Frederick  and  the 
Husband  and  Children  of  Augusta  Prescott,  praying 
that  the  Rights  and  Interests  of  the  several  Parties 
interested  in  the  Stock,  and  in  the  Annuity  payable 
during  the  life  of  Edward  Boscawen  Frederick,  might 
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e  declared^  and  that  the  same  might  be  divided  amongst        1 83*2. 

lie  Persons  who  should  be  declared  entitled  thereto.  ^  ' 

Turner 

Sir  jE.  Sugden  and  Mr.  Tennanty  for  the  Plaintiffs :  ^' 

Fredeuick. 

The  Children  of  Mrs.  Prescott  contend  that  the  words: 
'But  if  all  such  Child  or  Children  of  my  said  Daughters 
espectively,  or  both  of  them,  shall  die  under  the  age  of 
\\  yearsy  then  upon  Trust  that  my  said  Executors  shall 
ind  do  pay  the  said  Trust  Money,  and  the  Interest  and 
Proceeds  thereof^  to  such  Person  or  Persons  as  shall 
iien  be  entitled  to  my  Personal  Estate/'  introduce  a 
Gift  over  to  them.  But  that  is  not  t-o.  The  whole 
huue  of  the  Will  shows  that  the  Testator  intended 
equality  amongst  his  Children.  The  word  "  rcspec- 
tifdy"  is  a  word  of  severance,  and  the  words  "  or  both 
of  them"  are  put  in  opposition  to  it.  What  the  Testator 
meant,  was  that,  if  the  Children  of  either  of  his  Daugh- 
ters should  die  under  21,  then  the  Trust  Money,  that  is 
the  Share  to  which  that  Daughter  was  entitled  for  her 
life,  should  go  to  the  Persons  then  entitled  to  his  Per- 
sonal Estate ;  and,  if  the  Children  of  both  his  Daughters 
should  die  under  21,  then  that  the  Shares  to  which  they 
TOe  both  entitled  for  their  lives,  should  go  over.  Cross 
linitations  therefore  are  out  of  the  question. 

There  are  three  ways  in  which  the  Gift  "to  such 
Person  or  Persons  ^s  shall  then  be  entitled  to  my  Per- 
*>oal  Estate,"  may  be  considered,  fii*st,  as  a  general  in- 
^tacy,  and  then  Lwcy\  Share  will  go  to  the  Testator's 
^€xt  of  Kin  at  his  death.  Second,  as  a  Gift  to  the 
^>ns  ivith  reference  to  the  Donation  to  them  of 
W  part  of  the  Property  which  was  given  to  them  abso- 
^tely.  Third,  as  amounting  to  a  Gift  to  the  Persons 
'ho  would  be  the  Next  of  Kin  of  the  Testator,  either 
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1832.       at  his  own  death,  or  at  the  death  and  failure  of  Issue  of 

'       ^  LiLcy. 
Turner 

^*  We  submit  that  it  is  a  Oift  to  the  Persons  who  would 

Frederick,  j^^^^  entitled  to  his  Personal  Estate  at  his  death, 
if  he  had  died  Intestate.  Doe  v.  Lawson^a) ;  HoOmnf 
V.  Holloway  (fc) ;  Doe  v.  Prigg  (c).  The  true  construc- 
tion of  the  Gift  over,  is  either  that  it  amounts  to  adedir 
ration  of  Intestacy,  or  that  it  is  a  Disposition  which 
amounts  to  the  same  as  would  take  place  on  failure  of 
a  Disposition. 

Mr.  Knight  and  Mr.  Chandless  for  the  Defendint, 
Edward  Boscawen  Frederick : 

To  imply  Cross  Limitations  in  this  Case^  would  be 
repugnant  both  to  the  Scheme  and  to  the  Language  of 
the  Will. 

The  most  sensible  construction  that  can  be  put  upon 
the  words :  to  such  Person  or  Persons  as  shall  then 
be  entitled  to  my  Personal  Estate/*  is  that  they  mem 
such  one  of  the  Testator's  Residuary  Legatees  as  should 
be  then  living,  or,  such  Person  or  Persons  as  shouU 
then  be  entitled  to  the  residue  of  his  Personal  Estate, 
ultri  the  Share  of  Ltiq/,  The  word  then,  can  not  be 
rejected.  In  Holloway  v.  Holloway^  no  adverb  of  time 
was  used ;  and  in  Doe  v.  Zawson,  the  word  then,  was  oot 
used  in  the  sense  in  which  it  is  here.  The  Person  who 
was  to  take  under  the  Grifl  over,  was  to  be  ascertained 
at  the  time  when  the  Property  came  into  PossesswO' 
If  the  word  then,  is  rejected,  Lucy  herself  would  be  en- 
titled to  a  Share  under  the  Gifl  over.  Bird  v.  FWlfl- 


(a)  3  East,  278, 
(A)  5  Ves.  399- 


(c)  8  Bam.  &  Cress.  331. 
((/)  2  Sim.  &  Stu.  400. 
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Mr.  Treshwe  (or  the  Defendant,  Thomas  Prescott, 
the  Personal  Representative  of  Augusta  Prescott : 

No  Cross  Limitations  are  created  by  this  Will.  The 
words,  "for  their  respective  lives"  and  "respectively," 
which  are  words  of  severance,  are  used  throughout  the 
Will.  The  expression,  "  the  Trust  Money,"  means  the 
Capital  of  each  Daughter's  Share.  Cross  Limitations 
cannot  be  implied,  unless  the  whole  Fund  is  to  go  over 
It  once.  That  is  not  so,  here.  It  would  be  absurd  to 
imply  Cross  Limitations  in  favour  of  the  Grandchildren, 
when  the  Testator  has  not  created  them  in  favour  of  his 
own  Children.  He  has  not  made  Cross  Gifts  as  to  the 
Annuity ;  then  why  is  it  to  be  inferred  that  he  meant  to 
make  them  as  to  the  residue  ? 


1832. 

Turner 
r. 

Frederick. 


Under  the  GKft  over,  the  Next  of  Kin  of  the  Testator 
at  the  time  of  his  death,  are  entitled.  Doe  v.  Lawson. 
The  word  then  was  used  in  that  Case. 


[The  Vice-ChanceUor : — It  was  not  used  as  descrip- 
tife  of  the  Person  who  was  to  take  at  a  particular  time. 
It  was  not  annexed  to  the  character  of  the  Person  who 
was  to  take ;  but  to  the  Gift.] 

The  Decision  in  Bird  v.  Wood  was  founded  on  the 
particular  expression,  in  that  Case,  that  the  Stock  given 
to  the  Next  of  Kin,  was  to  be  considered  as  vested  from 
tile  time  of  the  Testatrix's  death. 

Mr.  Pepys  and  Mr.  Hodgsoriy  for  the  Children  of 
Mrs.  Prescott: 

We  claim  by  virtue  of  an  implied  Gift.  The  Gift  over 
^contemplates  an  event  that  has  not  happened ;  for  all 
the  Children  of  the  Testator's  Daughters  have  not  died 
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under  21.  The  Gift  over  is  not  to  take  effect,  unksi 
the  Children  of  both  Daughters  die  under  21.  He 
Testator  has  used  words  which  are  useless.  If  the 
words  or  both  of  them,"  were  left  out,  his  meaniDg 
would  be  clear. 

If  both  LtJLcy  and  Augusta  had  had  Children,  ooiie  of 
them  would  have  taken  vested  Interests,  except  on  their 
attaining  21.    The  attaming  of  that  age  is  annexed  to 
the  Gift.    In  Skey  v.  Bames{e),  Sir  W.  Grant,  M.IL, 
says :     I  have  said  that  I  thought  the  decision  of  Scutf 
V.  Bargemariy  right  in  its  result,  though  not  for  the  reaaoB 
assigned.   There  was  no  Gift  to  the  Daughters,  bat  iii 
the  direction  to  the  Trustee  to  divide  the  Fund  among 
them,  at  their  respective  Ages  of  21  Years.    The  Age  of 
21  was,  therefore,  part  of  tlie  description  of  the  Legatees 
among  whom  the  Division  was  to  be  made.   On  thit 
principle,  Lord  Rasslyn,  after  consideration  and  looking 
into  the  Authorities,  decided  the  Case  of  Batsford  f. 
KebbelL"    The  words  here  used  are  sufficient  to  vest 
the  whole  in  the  Children  of  that  Daughter,  who  alone 
had  Children  that  attained  21.    In  Roe  v.  Clayton  (J), 
it  was  decided  that  there  was  no  impediment  to  implf 
ing  Cross  Remainders  between  the  Children  of  two  dis- 
tinct Families. 

It  would  be  plain  that  the  Children  of  Mrs.  Prtt- 
cott  have  become  entitled,  in  the  events  that  have  hif* 
pened,  to  the  whole  Fund,  if  the  words  of  the  Gift 
over  were  transposed :  they  would  then  run  thus :  "  Bat, 
if  all  such  Child  or  Children  of  both  my  said  Daugh* 
ters  shall  die  under  the  age  of  21  Years  respectively, 


1832- 


Turner 
v. 

Frederick. 


{e)  3  Mer.  335.  342. 


(/)  6  East.  6a8. 


TURNFR 
V. 
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then  upon  Trust  that  my  said  Executors  shall  pay  the  1832. 
8aid  Trust  Money,  and  the  Interest  and  Proceeds  thereof, 
to  guch  Person  or  Persons,  8cc."  The  words,  "  the  said 
Trust  Money,"  mean  the  whole  of  the  Money  that  Fuederick 
should  have  been  invested.  In  questions  of  this  nature, 
no  effect  has  been  given  to  the  word  "respectively." 
Orem  v.  Stephens  (g). 

If  the  construction  which  we  have  contended  for  is 
not  the  proper  construction,  then,  under  the  words  of 
ihe  Gift  over,  Mrs.  Prescott's  Children,  are  entitled  to 
ft  Share  of  the  Fund,  as  a  class  of  Persons  then  entitled 
to  the  Testator's  Personal  Estate. 


The  Vice-Chancellor  : 

There  is  no  pretence  for  implying  Cross  Limitations  in 
flus  Case.  The  Testator,  in  the  Clause  in  which  he 
declares  the  Trusts  and  Limitations  to  which  the  Shares 
of  his  Daughters  shall  be  subjected,  endeavours,  for  the 
»ke  of  brevity,  to  use  words  which  shall  apply,  at  once, 
to  the  Share  of  each  Daughter ;  and  he  uses  the  word 
*  respectively,"  in  order  to  discriminate  between  the  two 
Daughters.  The  proper  construction  to  be  put  upon  the 
Clause,  is  that,  if  either  of  the  Daughters  should  die 
'wthout  leaving  any  Children  or  Child  who  should  at- 
tain 21,  then  the  Share  of  that  Daughter  should  go 
^T;  and,  if  they  both  died  without  leaving  any  such 
Children  or  Child,  then  that  the  Share  of  both  Daugh- 
teiB  should  go  over. 

With  respect  to  the  Gift  over,  we  must  put  such  a 
onstruction  upon  it,  as  will  make  the  Will,  throughout, 


ig)  17  Ves.64.  78. 
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Turner 
r. 

Frederick. 


consistent  with  itself.   The  Testator  clearly  intended 
that  the  Persons  who  should  take  the  Share  of  Zvcy,  if 
if  she  died  without  leaving  a  Child  who  should  atUuD 
21,  should  be  the  same  as  those  who  would  take  tk 
Annuity  which  is,  in  the  first  instance,  given  to  Xih^. 
Taking  therefore  the  first  and  last  Clauses  together,  it 
appears  that  the  Testator  intended  that  the  character  of 
the  Takers  was  to  be  determined  when  the  contingencj 
happened;  that  is  to  say,  that  they  were  to  be  the 
Persons  who  should  then  be  entitled  to  his  Peisonil 
Estate.    But,  in  this  Will,  it  is  impossible  to  aiiBB 
any  clear  meaning  to  the  words:      Such  Pence  or 
Persons  as  shall  then  be  entitled  to  my  Pavoml 
Estate :"  for,  when  the  event  took  place,  he  would  haie 
no  Personal  Estate,  as  it  would  all  be  distributed. 

My  opinion  is  that  the  Testator  has  not  sufficiently 
described  the  character  to  be  borne  by  the  Persons  wko 
were  to  take  the  Annuity  and  Lucy's  Share  of  his  ResidB- 
ary  Estate,  at  the  time  when  the  Gift  over  was  to  tike 
effect,  and  therefore  that  they  must  go  as  in  tbecaseof 
an  Intestacy. 


Declare  that  the  Gift  over  is  void  for  uncertainty. 


CASES  IN  CHANCERY. 


47r. 


WARD  V.  POMFRET.  1832  : 

12th  and  13th 

J  was  a  Suit  for  Small  Tithes,  by  the  Vicar  of  November. 

tfcn,  in  Kenty  against  the  Occupiers  of  Lands  in 

irish.   The  Defendants  alleged  that  a  Modus  was  Evidence. 

le  to  the  Vicar,  in  lieu  of  the  Tithes  claimed  by  - — 

and,  in  support  of  that  allegation,  they  produced  ^  a'vicar^old 

k.  containing  the  Accounts  rendered,  by  the  Over-  Overseers*  Ac- 

>f  the  Parish,  of  the  Sums  received  by  them,  in  counts,  men- 

in  respect  of  Poors'  Rates,  and  in  which  there  ^um"had  been 

1  entry  of  a  Sum  received,  from  the  Vicar,  in  re-  received,  from 

of  a  Modus.  "^^T'T.'Mr 

spect  of  a  Mo- 
dus, payable  to 

Boteler  and  Mr.  Wright^  for  the  Plaintiff,  ob-  him,  are  admis- 
to  the  admissibility  of  the  Document,  on  the  J^g^fg^J^^^^^ 

1  that  it  did  not  show  that  any  Rate  was  made, 

scause  the  Vicar  was  not  a  Party  to  it. 

E.  Sugdenj  Mr.  Knight,  and  Mr.  G»  Richards, 
5  Defendants,  said  the  Book  was  a  Public  Docu- 

that  the  Rate  was  proved  by  the  Receipt ;  that 
try  made  by  a  Man-midwife,  in  his  Books,  of  a 
paid  to  him  on  a  certain  Day,  for  delivering  a 
m  of  a  Child,  was  evidence,  indirectly,  of  the  time 

Child's  birth :  Higham  v.  Ridgway  (a) :  and  an 
in  an  Attorney's  Books,  of  a  Sum  paid  to  him  for 
ing  Recovery-deeds,  was  Evidence  that  the  Re- 
f  had  been  suffered.  Warren  v.  Granville  (i) : 
m  the  same  prin9iple,  the  entry  in  the  Overseers' 
nts,  was  Evidence  that  a  Modus  was  then  existing 
was  recognized  by  the  Parties. 

(a)  10  Eiwt,  109.  (If)  2  . Strange,  1129. 

L.V,  KK 
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1832.  The  Vice-Chancellor  : 

The  question  is  whether  this  Book  is  admissible ;  lie 
effect  of  it  is  a  different  question.    I  think  that  it  is  ad- 

)MFRET  niissible  as  an  account  of  Money  received  by  Pereons 
professing  to  be  authorized  to  receive  it.  Suppose  the 
question  had  been  whether,  in  1719,  there  was  a  piece 
of  Land,  in  the  Parish,  called  Ox  Close ;  and  that  an 
Entry  was  found,  in  this  Book,  of  a  certain  Sum  received 
in  respect  of  Ox  Close,  That  Entry  would  be  receivable 
to  show  that  there  was  a  Tenement  of  that  name,  in  the 
Parish.  The  Book  is  now  produced  to  show  that  there 
was,  in  1719,  such  a  species  of  Property  belonging  to 
the  Vicar,  as  a  Modus ;  and  I  think  that  it  is  receivable 
to  show  that,  in  1719,  there  was  a  reputation  in  the 
Parish  that  a  species  of  Property,  bearing  the  description 
of  a  Modus,  was  payable  to  the  Vicar. 


Plaintiff  had 
subpoenaed  the 
Defendants* 
Agent  to  pro- 
duce, at  the 
hearing,  a  Pa- 
rish Book  in  his 
Custody.  Held 
that,  as  it  was 
a  Public  Docu- 
ment, and  in  the 
possession  of 
the  Defendants' 
Agent,  the  De- 
fendants were 
entitled  to  have 
it  produced  and 
read  at  the  hear- 
ing, for  their 
benefit. 


THE  Plaintiff  wishing  to  have  a  Book,  which  was  in 
the  custody  of  the  Defendants'  Agent,  produced,  at  the 
hearing,  on  his  behalf,  had  served  the  Agent  with  1 
Subpoena  duces  tecum,  for  that  purpose,  and  the  Agent 
attended  accordingly.  The  Defendants'  Counsel  re- 
quired the  Book  to  be  produced  in  order  that  they 
might  show  that,  in  1718,  a  Person,  named  !ZWii^,wa8 
Vicar  of  the  Parish.  The  Plaintiff's  Counsel  contended 
that  no  use  ought  to  be  made  of  the  Book,  by  the  De- 
fendants, as  it  was  the  Plaintiff's  Exhibit,  whom^^ 
use  it  or  not,  as  he  thought  proper. 

But  the  Vtce-Chancellor  ruled  that  the  Book,  bei«J 
a  Public  Document,  belonged  neither  to  the  PUmtiff, 
nor  to  the  Defendant,  and  that,  as  it  was  produced  by 
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lie  Defendants'  Agent,  the  Defendants  were  entitled  to 
aspect  it,  and  have  the  benefit  of  it. 

The  Defendants  then  tendered  a  Modus  Receipt, 
Igned  by  Tumery  as  Vicar,  and  dated  in  1718,  which, 
fter  some  objection  on  behalf  of  the  Plaintiff,  was  held 
)  be  receivable. 


THE  Defendants  next  produced  the  Proceedings  and  In  a  Tithe  Suit 
tepositions  in  a  Suit  relating  to  the  Great  Tithes  of  the  g^alPHA^^^ 
^aiish,  which  was  instituted  in  the  Reign  of  Charles  2,  Depositions  of 
y  the  then  Rector,  against  the  Occupiers.   The  Depo-  deceased 
itions  mentioned  that  a  Modus  was  payable,  to  the  Sul^jTthe^ 
ricar,  *for  the  Small  Tithes  of  the  Parish.  Rector,  for 

Great  Tithes  of 
the  Parish  were 

The  Plaintiflfs  Counsel  said  that  the  Depositions  received  as  Evi'^ 
prere  not  receivable,  as  the  Vicar  was  not  a  Party  to  the  dence. 
Suit,  and,  therefore,  it  was  res  inter  alios  acta.  The  De- 
fendants' Counsel  said  that  the  Depositions  were  admis- 
^ble,  as  being  Declarations  by  deceased  Persons,  who 
were  wholly  disinterested  at  the  time.  Freeman  v. 
PhilUpps  (c). 

The  Vice-Chancellor  : 

It  appears,  from  what  Lord  Ellenborotigh,  C.  J.  is 
sported  to  have  said  in  the  Case  cited,  that  the  Depo- 
Bitions  produced  in  that  Case,  were  made  by  the  Wit- 
itesses  in  a  Cause  in  which  the  question  then  in 
discussion,  was  not  the  same  as  in  the  one  tried.  It 
seems  to  me  that,  according  to  the  principle  of  that 
iWision,  the  Depositions  produced  in  this  Case,  are 
^isstble. 

(c)  4  M.  &  S.  486. 
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183a  :  THE  ATTORNEY-GENERAL  v:  THE  HABER- 
15th  November.  DASHERS'  COMPANY. 

Charity. 

^.  JTT"  ,  -t^Y  Lease  and  Release  of  the  17th  and  21st  of  August 
The  Defend-  ^  ^  ,  ^  ,  ^  ,  ^ 
ants,  and  other  l^'^^y  Henry  Jiazlefoot,  a  Member  of  the  Company,  coo- 
Companies,  veyed  an  Estate  ia  Essex ^  which  was  then  let  for  70  i.  1 
^^55^™^^p  year,  to  certain  Persons,  Members  of  the  Court  of  Asaist- 
a  Stock  of  Cora,  ants  of  the  Company,  in  Fee,  upon  Trust,  yearly,  for  ever, 
theSjkS^i[^d  ^  P^^'  employ  and  dispose  of  all  the  Rents,  Fines,  Issues 
to  sell  it  when  Profits  thereof,  as  follows : — To  the  Churcfawaidens 
the  Lord  Mayor  o(  St.  Nicholas  Cole  Abbey,  in  LoucUm,  8/.,  tobedi- 
he  on  some  vided  amongst  the  Lecturer,  Clerk  and  Sexton  of  the 
occasions,  fixed  Parish  as  therein  mentioned;  20  s.  a  piece  to  20  poor 
ln^i646^'an  Es  decayed  Housekeepers  free  of  the  Company  of  Habe^ 
tate,  was  con-  dashers ;  to  St.  Thomas's  and  three  other  Hospitib, 
^^y^  to^Trus-  fQm-  Sums  amounting  together  to  202. ;  to  each  of  the 
to  pay,  out  of  ^^^^  Prisons  in  LondoUy  50  to  be  distributed,  by  the 
the  Rents,  cer-  Master  and  Wardens  of  the  Company,  as  therein  meo- 
SiilSif  °"one  of  ^^^"^^  •  Master  and  Wardens  of  the  OHupwy, 
the  Sums  was  to  8/.  yearly,  for  increase  of  their  Stock  of  Com  far  tk 

be  paid,  to  the    ^^^^^  Market  in  London :  To  the  four  Wardens, 

Defendants,  for  ^     ,  .      .  ,      m    1  1     /.  1 

the  increase  of    for  their  pams,  40  s.  yearly :  To  the  Clerk  of  that  Com- 

their  Stock  of     pany,  20  s.  yearly ;  to  the  two  Beadles,  and  the  Porter 

^i^ce^of  the  Company,  6    8  rf.  a  piece,  yeariy :  the  rest  andrm- 

Market.  Some  due  of  the  said  Rents  and  Profits  to  be  paid,  yearly,  to  ik 

of  the  other  Master  and  Wardens,  for  the  further  increase  ofthtf 

dums  were  ci  vcn  .f         .f  .r 

for  clearly  cha-  Stock  of  Com.  Provided  that,  if  the  Rents  and  Profits 
ritablc  purposes. 

Held  that  the  Gift  to  the  Defendants,  was  not  a  Charity,  and  that, 
the  Purpose  of  it  having  failed,  they  were  entitled  to  apply  it  to 
their  Corporate  purposes. 
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the  Estate  should  fall  short,  or  could  not  be  received 
pay  the  yearly  Sums  aforesaid,  then  the  payment 
reof  should  be  forborne  and  not  be  paid  until  such 
le  as  the  Rents  and  Profits  received  should  be  able 
ly  to  satisfy  the  same;  saving  the  8/.  yearly  to  St. 
chalas  Cole  Abbeys  which  was  duly  to  be  paid,  not- 
hstanding  such  falling  short. 

^bout  60  years  ago,  the  Estate  was  conveyed,  by  the 
tn  Trustees,  to  the  Company  upon  the  Trusts  de- 
red  by  the  Release  of  1646.  The  Estate  was  now  of 
J  Annual  Value  of  190/.  The  Company  however  liad 
^er  increased  the  Payments  to  the  Charities,  but  had 
plied  the  surplus  Rents  to  their  Corporate  purposes, 
1  as  their  own  Property. 

The  Information  alleged  that  the  Rents  had  become 
Lch  more  than  su£Bicient  for  the  purposes  mentioned  in 
I  Release,  and  that  the  Charities  ought  to  be  in- 
»sed  in  proportion  to  the  increased  Rents:  and  it 
Biyed  that  the  Rents  might  be  administered  according 
the  intention  of  the  Donor,  or  as  near  thereto  as  cir- 
mstances  would  admit,  and  that  the  Master  might 
ttle  a  scheme  for  the  future  application  of  the  Rents, 
d,  if  necessary,  that  the  Estate  might  be  vested  in 
nstees  for  the  benefit  of  the  Charity. 

The  Company,  by  their  Answer,  denied  that  the 
bole  Rents  of  the  Estate  were  given  for  the  charitable 
irposes  mentioned  in  the  Information,  or  any  other 
laritable  purposes,  for  that  the  Estate  was  given  to 
lem  charged  with  certain  specified  Annual  Payments, 
y  way  of  Charity,  amounting  to  68  /.  only,  and  the  re- 
tainder  of  the  Rents  was  given  for  the  absolute  benefit 
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of  the  Company,  to  be  employed  by  them  in  the  io* 
crease  of  their  Stock  of  Com,  or  otherwise,  for  their 
benefit,  as  they  should  think  fit :  that,  in  the  year  leift, 
and  for  some  time  previously  and  subsequently  thereto, 
it  was  the  Custom,  in  the  City  of  Londom^  to  profidc 
against  scarcity  of  Com  in  the  City,  by  requiring  ctdi 
of  the  Chartered  Companies  to  keep  in  store,  in  their 
Granaries,  a  certain  quantity  of  Com,  which  was  to  be 
renewed  firom  time  to  time,  and,  when  required  for  thit 
purpose,  to  be  produced  in  the  M aitet  for  Sale,  tt 
such  times,  and  in  such  quantities,  as  the  Lord  Major 
or  the  Court  of  Common  Council  should  direct :  thit 
such  Custom  was  greatly  burdensome,  and  occasioiied 
great  expense  and  loss  to  the  Companies,  for  that,  in 
times  of  scarcity,  when  Cora  was  of  great  price.  Pre- 
cepts were  issued,  by  the  Lord  Mayor,  to  the  Com- 
panies, requiring  them,  under  Penalties,  to  provide  in 
store  certain  quantities  of  Com,  not  for  any  purpose  of 
charitable  distribution,  but  to  supply  the  demand,  bj 
Sale  in  the  Com  Market  of  the  City :  that,  upon  some 
of  such  occasions,  the  market  Price  for  the  Cora  to  be 
Sold,  was  fixed  by  the  Lord  Mayor,  without  regard  to  the 
Price  at  which  it  had  been  purchased :  that,  for  the  pll^ 
pose  of  complying  with  such  Precepts,  it  was  frequently 
necessary  to  exact  large  Money  Contributions  firom  the 
Companies,  and  from  the  Freemen  and  Members  there- 
of, and,  the  better  to  answer  such  Exactions,  it  was  the 
Custom  of  the  Companies  always  to  keep  a  large  Store 
of  Com,  which  they  sold,  from  time  to  time,  when  it  wtf 
not  likely  to  be  required,  by  Precept,  for  the  use  of  the 
Market ;  and  they  repurchased  other  quantities,  ftr 
Store,  in  times  of  abundance,  and  thereby  made  Profits 
by  the  Sale  and  Purchase  of  Com ;  and  the  Stock  of 
Com  so  kept  and  formed,  was  part  of  the  Corporate  Poe* 
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usionsy  and  was  the  Property  of  the  Company ;  and 
i  Profits  made  by  such  Dealings  were  added  to  the 
rporate  Funds :  that  such  Dealings  had  long  ceased^ 
1  the  Funds  appropriated  to  them^  were  applied  to 
ler  purposes  of  the  Company :  that  they  had  duly 
d  the  Charitable  Payments  charged  upon  the  Estate  : 
1  they  submitted  that  the  Rents^  after  payment  there- 
;  of  the  Charitable  Payments,  were,  and  always  had 
applicable,  in  their  hands,  either  for  the  Purchase 
increase  of  their  Stock  of  Com,  or  for  any  other  pur- 
se which  they  might  think  fit. 

rhe  Defendants  proved,  by  old  Documents,  the  State- 
mt,  in  their  Answer,  as  to  the  mode  in  which  it  had 
en  customary  to  provide  against  a  scarcity  of  Corn  in 
Tndm. 

Sir  jE.  Sugden,  and  Mr.  Bethell,  for  the  Relator: 

At  the  time  when  the  Charity  was  founded,  the  Rents 
'  the  Estate  amounted  to  70  /.,  and  the  Payments 
nounted  exactly  to  the  same  Sum ;  consequently,  it  is 
general  dedication  of  the  Rents  to  Charity ;  and,  as 

Rents  are  increased,  the  Payments  to  the  Charities 
iust  be  increased.  The  keeping  up  of  a  Stock  of  Com, 
'as  a  burden  to  the  Company,  and  a  benefit  to  the 
^ttblic.  It  was  a  Charity  in  the  strict  sense  of  the  word  ; 

no  one  can  doubt  that  the  object  of  the  Donor,  was 
latthe  Market  should  be  well  supplied  with  Com,  so  as 
'  enable  the  Poor  to  purchase  it  at  a  cheap  rate.  A 
revision  for  building  or  repairing  Bridges,  or  doing 
ly  other  act  for  the  public  benefit,  is  a  Charity.  But, 
the  Residue  was  given,  merely  to  relieve  the  Com- 
iny  from  a  burden,  still  it  is  a  Charity,  within  the 
waning  of  43  Eliz.  c.  4,  and,  though  the  purpose  of 
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the  Gift  has  failed,  the  Court  will  direct  the  MaHerio 
settle  a  scheme  for  its  Application.  Aitcrnof-gemd 
V.  Johnson  (a) ;  Attorney-general  v.  Brawn  (fi) ;  AUnh 
ney-^eneral  v.  Corporation  of  Dublin  (c);  Attarmf 
general  v.  Heelis  {d)  ;  Attomey-general  v.  CoTforaAm 
of  Carlisle  (e) ;  Ex  parte  Jortin  (/)  ;  Attomey-gamd 
V.  Oglander  (g). 

Mr.  JSTn^A^  and  Mr.  £.  Roupell,  for  the  Defendants, 
were  stopped  by  the  Court. 

The  Vice-Chancellor  : 

The  Question  is  whether  this  Donation  was  made  fir 
relieving  the  Buyers  of  Com  generally,  or  whether  itm 
not  made  for  the  purpose  of  lessening  the  burthen,  undtf 
which  the  Company  lay,  of  providing  Com,  whom 
the  Lord  Mayor  might  think  right  to  direct  them  so  to  do^ 
by  his  Precept.  I  think  that  the  Donor  had  no  Intentioo 
buttorelieve  the  Company  from  the  burthen.  For,aocofd- 
ing  to  the  account  of  the  Custom  given  in  the  Answer,  the 
Stores  of  Com  were  to  be  provided  and  kept  up  by  Ae 
several  Chartered  Companies  of  London.  The  Stock  of 
Cora  was  provided  by  the  Companies,  not  for  the  Purpo« 
of  its  being  sold  at  a  cheaper  Rate,  but  merely  in  order  thit 
there  might  be  always,  in  the  Market,  a  sufficient  qmn- 
tity  of  Com  to  meet  the  Demands  of  those  who  wanted 
to  purchase  it.  For  it  is  observable  that  the  Ansiver 
states  that  the  Com  was  to  be  sold  at  such  Times,  and 
in  such  Quantities,  but  not  at  such  Prices^  as  the  Loid 
Mayor  should  direct 


(a)  Amb.  190. 
{b)  1  Swanst.  265. 
(c)  1  Bngh,N.  S.  312. 
{(1)  12  Sim.  &  Stu.  67. 


(e)  Ante,  Vol.  II.  p.  437' 

(f)  7  Ves.  340. 

(g)  3  Bro.  C.  C.  166. 
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[Mr.  Bethtll  here  mentioned  that  the  Gift  wa5  ex- 
pressed to  be  made,  to  the  Company,  for  the  increase  of 
lieir  Stock  of  Com,  and  not  to  relieve  them  from  the 
Mirden  of  complying  with  the  Precept  of  the  Lord 
Mayor ;  and  that  the  Answer  stated  that,  on  some  oc- 
casions, the  Market  Price  of  the  Com  to  be  sold,  was 
&xed,  by  the  Lord  Mayor,  without  regard  to  the  Price 
at  which  it  had  been  purchased  for  Store  by  the 
Companies.] 

It  comes  to  the  same  thing.  On  some  occasions  the 
Loid  Mayor  might  fix  the  Price,  on  others,  he  might 
not.  If  I  am  to  take  the  account  of  the  Custom  given 
in  the  Answer,  as  tme,  it  is  manifest  that  the  Custom 
operated  as  a  burden  on  the  Company :  and  the  Donor, 
when  he  made  this  Gift,  intended  to  diminish  that  burden, 
and  not  that  the  Money  should  be  applied  for  the 
purchase  of  Com  for  the  Benefit  of  the  Public.  Had 
be  intended  otherwise,  he  would  have  directed  the  Money 
to  be  applied  in  the  Purchase  of  Com  for  the  service 
of  the  Market  in  London.  He  does  not,  however,  use 
<ho8e  words,  but  says :  "  For  the  increase  of  their 
Stock  of  Com  for  the  service  of  the  Market  in  Imdon^^ 
which,  by  the  Custom,  they  were  bound  to  keep.  He 
ttwefore,  evidently  intended  to  mitigate  the  burthen, 
'Brfer  which  this  Company  lay,  of  providing  Com. 
Kctt  but  one  to  this  Donation,  there  follows,  in  the  Re- 
fcase,  a  Gift,  to  the  two  Beadles  and  the  Porter  of  the 
Company,  of  6«.  8rf.  a-piece,  yearly.  Now  suppose 
^Jjat  the  Company,  in  after  times,  did  not  think  proper 
to  have  more  than  one  Beadle:  it  could  not,  surely,  be 
^  that  there  was  a  Donation  of  6  5.  8  d.  for  the  Benefit 
the  Public  ?  All  these  Gifts  must  be  taken  in  con- 
"^ection  with  each  other ;  and  as,  by  the  Gift  to  the 
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Beadles  and  Porter,  he  mitigated  the  burthen  of  sup- 
porting the  Establishment,  so,  by  the  Gift  of  the  8 1  p»- 
Annum  to  the  Company,  he  has  mitigated  the  burthen, 
to  which  they  were  subject,  of  providing  Com  for  the 
service  of  the  Market.   This  Gift,  therefore,  was  in- 
tended, substantially,  for  the  Benefit  of  the  Company, 
though  it  was  to  be  appUed  in  a  particular  manner ;  and, 
if  it  cannot  be  so  appUed,  then  the  Company  may  dis- 
pose of  it  as  they  may  think  proper. 

The  Donor  then  gives,  the  Rest  and  Residue  of  the 
Rents,  to  the  Company,  for  the  further  Increase  of  thdr 
Stock  of  Com.  He,  therefore,  contemplated  that  there 
might,  by  possibility^  be  a  Surplus  of  the  Rents  after 
the  Payments  which  he  had  before  directed,  had  been 
made ;  and,  as  he  intended  the  previous  Donation  to  the 
Company  for  the  same  purpose,  to  be  for  their  Benefit, 
and  not  for  the  Benefit  of  the  Public,  he  musthafe 
meant  this  latter  Gift  also  to  be  for  their  Benefit 

My  opinion,  therefore,  is  that  the  object  of  this  la- 
formation  has  tptally  failed,  and  that  it  must  be  dis- 
missed, with  Costs  to  be  paid  by  the  Relator 


His  Honor,  after  delivering  his  Judgment,  said  that 
the  Defendants'  Evidence  must  be  entered  as  read ;  for 
that,  when  a  Bill  was  dismissed  after  hearing  the  Plain- 
tiff's Counsel  only,  the  Defendant  would  not  be  entitled 
to  the  Costs  of  his  Evidence,  imless  it  was  entered 
as  read. 

(h)  Affirmeil  by  the  Lord  Chancellor.  See  i  Mjbe  * 
Kceo;  420. 


1832. 
*  V — — ' 

Attorney- 
General 
r. 

Haber- 
dashers* 
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PODMORE  V.  GUNNING. 

18312: 

;  Bill  stated  that  Sir  T.  Staines,  deceased,  was,  at  g5th  June. 

ae  of  making  his  Will,  desirous  of  making  some  yy^^  -Receiver 

non  for  the  Plaintiffs,  Mary  and  Margaret  Tho'   

?  Padmore  (who  were  generally  understood  to  be  '^^^g'^^^]^^^' 

itural  Daughters)  and  had  determined  to  give  to  Kesidue  of  his 

after  the  death  of  Lady  Staines,  his  Wife,  the  Heal  and  Fer- 
ae of  his  Property :  that  Sir  T.  Staines  communi-  ^'i^g^^^Q^ 

his  determination  to  his  Wife,  upon  which  she  her  Heirs,  Exe- 

sed  that  he  should  leave  the  Residue  of  his  Pro-  tutors  and  Ad- 

to  her,  and  promised  to  carry  his  determination  «  having  a  per- 

our  of  the  Plaintiffs,  into  effect:  that,  upon  the  feet  confidence 

3f  such  Promise,  Sir  T.  Staines  made  his  Will,  f^^,^'"  "P 
'  ,      to  those  views 

the  5th  day  of  July  1830,  and  in  the  following  which  I  have 

:  ''I  give  to  my  Friend  Sir  William  Bolton,  his 

itors.  Administrators  and  Assigns,  the  Sum  of  ultimate  dis- 

2.,  to  be  paid  to  him  immediately  after  the  decease  posal  of  my 

'  dear  Wife,  S.  T.  Staines:  and  I  give  to  Dr-  ferEa^.^^ 

d  Jarvis,  his  Executors,  Administrators  and  As-  The  Testator's 

the  like  Sum  of  1,000/.,  as  a  proof  of  the  high  ^Vidow  died  in- 

testate.  The 

m  I  entertain  for  him,  to  be  paid  to  him  inmiediately  {^jj]  alleged 
the  decease  of  my  dear  Wife :  and,  as  to  all  the  that  the  Testa- 
Residue  and  Remainder  of  my  Estate,  of  every  qy'g^^e^^ije 
"6  and  Kind,  and  all  the  Property  I  have,  I  give,  liesidue  of  his 

5  and  bequeath  the  same  to  my  said  dear  Wife,  her  fj^f^Siy*  , 

A,..  lA.        n\      1"8  Wife,  on  the 

,  bxecutors,  Admmistrators  and  Assigns,  for  her  f^j^i^  Qf  ^  Pro« 

mise  that  she 

would  dispose  of  his  Property  in  favour  of  the  Plaintiffs,  who 
were  Natural  Children  of  the  Testator.  The  Court,  on  ^lotion 
supported  by  Affidavits  verifying  the  Allegation,  granted  a  Re- 
ceiver of  the  Ileal  Estates,  against  their  Heir  and  second  Hus- 
band of  the  Widow. 
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own  separate  Use  and  Enjoyment,  having  a  perfect  Co*- 
jidence  she  will  act  up  to  those  views  which  I  have  comaor 
nicated  to  her  in  the  ultimate  disposal  of  my  Prcpertj 
after  lier  decease.  And  I  do  hereby  appoint  my  dear 
Wife  and  Thomas  Hodgkinson,  Esq.,  Executrix  and  Ex- 
ecutor of  this  my  Will.  The  Bill  further  stated  that 
Sir  Thomas  Staines  died  on  the  13th  of  July  1830,  and 
in  September  following,  Lady  Staines  proved  his  Will: 
That,  in  April  1831,  Lady  Staines  made  her  Will,  whidi 
was  in  exact  conformity  with  the  aforesaid  Desire,  and 
Determination  of  Sir  Thomas  Staines  in  fayoor  of  tk 
Plaintiffs,  and  was  made  for  the  purpose  of  carrying  hii 
views  into  efiect,  and  that  Lady  Staines  thereby  disposed 
of  all  the  Estate  and  Property  of  Sir  Thomas  S^atiui» 
which  would  remain  after  payment  of  his  Legacies,  to 
or  for  the  Benefit  of  the  Plaintiffs ;  That,  on  the  24th  of 
November  1831,  Lady  Stcnnes  intermarried  with  the  De« 
fendant  George  Gunning,  and  that,  after  the  marriage^ 
Gunmng  possessed  himself  of  part  of  Sir  71  Staimes^s 
Personal  Estate :  That  Lady  Staines  died  on  the  16th  of 
January  1832 ;  that  the  Defendant  Gunning  had  bvnl 
or  destroyed,  or  procured  to  be  burnt  or  destroyed,  her 
said  Will  and  the  Draft  thereof ;  and  that,  after  her  deatk 
he  took  out  Administration  to  her,  and  the  Defeodant 
Hodgkinson  proved  Sir  Thtmas  Staines's  WilL  The  BiO 
charged  that  a  Sum  of  4,898  Three  per  Cents,  be- 
longing to  the  Testator's  Estate,  was  then  standii^  ii 
Lady  Staities's  name,  and  that  Gunning  had  ponessed 
himself  of  the  Wines,  Furniture,  and  some  other  Afii- 
cles,  which  belonged  to  the  Testator  at  his  Death. 

The  Bill  prayed  that  the  Testator's  Personal  Estate 
might  be  duly  administered,  and  the  Residue  ascertained 
and  secuix»d  for  the  Benefit  of  tlie  Plaintiffs ;  and  that 
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Cftaming  might  be  restrained  from  selling  the  Stock, 
Wines,  Furniture,  8ic.,  and  for  a  Receiver  of  the  Testa- 
tor's outstanding  Estate. 

The  Plaintiffs  having  moved  for  an  Injunction  and  a 
Receiver,  according  to  the  Prayer  of  the  Bill,  it  was 
arranged,  between  the  Parties,  that  the  Stock  should  be 
transferred  into  Court,  and  the  Wines,  Furniture,  &c. 
sold,  and  the  Proceeds  secured. 


1832. 

'  V  "* 
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The  Plaintiffs  then  amended  their  Bill,  by  adding  the 
Heirs  both  of  Sir  Thomas  and  Lady  Staines  as  Parties, 
and  by  stating  that,  upon  Sir  Thomas  Staines's  decease, 
his  Widow  entered  into  the  possession  of  his  Real 
Estates,  and  that,  after  her  death.  Gunning,  and  the 
Defendants  William  Bridger  and  Charlotte  his  Wife, 
(the  latter  being  the  Sister  and  Heir  of  Lady  Staines), 
entered  into  the  possession  of  the  same  Estates.  The 
amended  Bill  prayed  that  the  Testator's  Will  might  be 
established,  and  the  Trusts  performed,  that  an  Account 
migfat  be  taken  of  his  Personal  Estate,  and  that  the 
Pbuntiffs  might  be  declared  to  be  entitled  to  the  clear 
Residue  thereof,  and  also  to  the  Testator's  Real  Estates, 
and  that  an  Account  might  be  taken  of  the  Rents  and 
Profits  thereof  become  due  since  Lady  Staines's  death, 
and  that  the  same  might  be  paid,  to  the  Plaintiffs,  by 
die  Defendants  Gunning  and  Mr.  and  Mrs.  Bridger, 
uA  that  they  might  be  ordered  to  convey  the  Real 
fistates  to  the  Plaintiffs,  and  to  deliver  up  to  them  the 
Title-deeds  thereof,  and  that  Gunning  and  Mr.  and 
Mrs.  Bridger  might  be  restrained  from  receiving  the 
'Rents  and  Profits,  and  that  a  Receiver  might  be  ap- 
pointed thereof. 
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1832.  The  Plaintiffs  now  moved  for  a  Receiver  of  the  Rents, 

and  for  an  Injunction  as  prayed  by  the  amended  Bill. 


PODMOKK 

Gunning. 


The  Motion  was  supported  by  the  following  and  other 
Affidavits: 

Dr.  Jarvis  deposed  that  he  had  been  intimately  ac- 
quainted with  Sir  Thomas  and  Lady  Staines,  for  many 
years  previous  and  up  to  the  decease  of  Sir  Thmm: 
that,  in  a  conversation  with  Sir  Thomas,  at  the  time  of 
making  his  Will  first  thereinafter  mentioned.  Sir  Thomu 
told  the  Deponent  that  he  had  two  Natural  Daughten^ 
(meaning,  as  the  Deponent  believed,  the  Plaintiflb  Marj 
and  Margaret  T.  Podmore,)  who  were  then  women,  aid 
married  two  Brothers  of  the  name  of  Podmore:  That 
the  Deponent  did,  at  the  request  and  agreeable  to  the  in- 
structions of  Sir  Thomas  Staines,  (who  was  then  lying 
dangerously  ill,)  on  the  dOth  of  June  1830,  prepare! 
Will  for  him,  whereby  he  gave  and  devised  the  whole 
of  his  Estate,  of  every  nature  and  kind,  and  all  the  Plro- 
pei*ty  he  had,  to  his  Wife,  her  Heirs,  Executors^  Ad- 
ministrators and  Assigns,  for  her  own  separate  use  and 
enjoyment,  and  in  which  he  stated  his  having  a  perfect 
confidence  that  she  would  act  up  to  those  views  which 
he  had  communicated  to  her,  as  thereinafter  mentioned, 
in  the  ultimate  disposal  of  his  Property  after  hear  de« 
cease,  and  by  which  he  appointed  his  Wife  Executiix, 
and  Thomas  Hodghinson  Executor  thereof:  That,  Sir 
TTumas  Staines  executed  such  Will,  on  the  said  30th  of 
June,  in  the  presence  of  the  Deponent  and  two  other  Pe^ 
sons  whom  he  named :  That,  on  the  30th  of  June,  and 
previous  to  the  execution  of  the  said  Will,  Sir  2%oatf 
Staines,  in  the  presence  of  Deponent,  addressing  himself 
to  Lady  Staines,  said,  "  My  wish  is  that  the  Podmora," 
(meaning  the  Plaintiffs  as  the  Deponent  belieted,) 
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^skall  have  my  Property  after  your  death,  provided, 
wpon  inquiry y  you  find  they  are  respectable.''  To  which 
she  answered^  "  You  may  depend  upon  me.''  That  Sir 
Tiomas  Staines,  on  the  5th  of  July  1830,  in  a  conver- 
sation with  the  Deponenty  expressed  himself  dissatisfied 
with  his  Willy  because  he  had  not  made  any  Bequest  to 
Sir  William  Bolton,  an  old  and  intimate  Friend,  and 
also  to  Deponent,  and,  therefore,  desired  Deponent  to 
bun  the  same,  which  the  Deponent  did  in  Sir  Thomas's 
pittence :  that,  on  the  same  6th  of  July,  the  Deponent, 
at  request  and  agreeable  to  the  instructions  of  Sir 
Tkotm  Staines,  prepared  another  Will,  the  substance 
ofidiich  the  Deponent  set  forth,  and  which  was  the 
mm  as  that  stated  in  the  Bill.  The  Deponent  further 
ilated  that,  on  the  5th  of  July,  and  previous  to  the 
Execution  of  the  last  mentioned  Will,  Sir  Thomas 
StaiMs,  in  his  presence,  repeated  to  Lady  Staines,  his 
Attention  and  wishes  as  to  the  ultimate  disposal  of  his 
Property,  in  the  same  Language  as  on  the  occasion  of 
li  executing  his  Will  of  the  30th  of  June  1830,  or  to 
same  effect ;  and  that  Lady  Staines  then  undertook 
ttd  promised  Sir  Thomas,  that  she  would  fulfil  his  in- 
taitions  of  giving  the  Residue  of  his  Property,  after 
ftyment  of  the  Legacies*  to  the  Plaintiffs :  That  the 
I'eponent  made  an  entry,  in  his  Pocket  Book,  of  the 
ponyersation  which  passed  between  Sir  Thomas  and 
Wy  Staines  (a  Copy  of  which  he  set  forth  in  his 
Affidayit,  and  which  was  to  the  same  effect  as  he  had 
deposed  to):  That,  on  the  24th  of  July  1830, 
Staines  requested  Deponent  to  prepare  her  Will, 
^  the  same  time  expressing  her  desire  to  give  1,300/. 

Legacies  to  three  Persons  whom  she  named,  and  to 
pve  all  the  remainder  of  Sir  Thomas  Staines's  Property 
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1832.        to  the  Plaintiffs,  so  as  to  carry  the  wishes  and  intentions 
^      '    expressed  by  him,  as  before  mentioned,  into  effect: 
PoDMORE      rpjjg^^         Deponent  did,  accordingly,  prepare  Lady 
Staines's  Will,  of  which  he  set  forth  a  Copy,  in  his 
Affidavit,  from  a  Draft  in  his  Possession.  It  commenced 
by  giving  the  Legacies,  and  then  proceeded  thus: 
I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  Estate,  both  Real  and  Personal,  to  my 
late  Husband's  two  Natural  Daughters,  Mary  and 
Margaret  Podmare,  the  present  Wives  of  Mr.  Artkv 
and  Mr.  George  Podmore^  as  Tenants  in  Common,  and 
not  as  Joint  Tenants." 


The  Plaintiffs  George  and  Arthur  Podmorej  made  an 
an  Affidavit  stating  that,  in  March  1832,  they  asked 
Mr.  Hodgkinson  whether  he  could  give  them  any  Ex- 
planation as  to  that  part  of  Sir  Thomas  Staines's  Will, 
which  related  to  the  future  disposition  of  his  Property 
after  Lady  Staines's  Death ;  that  Hodgkinson  was  un- 
able to  do  so,  but  informed  them  that  Lady  Staiiia 
had  made  a  Will,  shortly  after  Sir  Thomas's  Death, 
which  was  prepared  by  Dr.  Jarvis,  and,  wishing  to 
have  her  Will  more  formally  made,  she  got  one  prepared 
by  her  Solicitor,  but  which  Wiff  hodgkinson  had  been 
informed  that  Gunning  had  destroyed :  that,  in  April 
1832,  the  Solicitor  admitted  to  A.  Podmore,  that  he 
had  prepared  a  Will,  which  Lady  Staines  had  executed, 
but  that  it  was  afterwards  destroyed  by  Gunning^  and, 
on  A.  Podmore  asking  for  a  Copy  of  the  Draft  of  the 
Will,  the  Solicitor  stated  that  he  had  destroyed  it; 
with  the  consent  of  the  Parties,  (but  without  naming  who 
they  were,)  and  added  that  Lady  Staines  had  left  the  De- 
ponents, Legacies  (but  did  not  state  their  Amount). 
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The  following  and  other  Affidavits  were  made  in  op-  1832. 
position  to  the  Motion : 

PODMOKE 

Gunning  deposed  that  he  had  frequent  Conversations  Gunning. 
with  Lady  Staines,  as  to  the  Property  bequeathed  to 
her  by  her  former  Husband,  but  that  she  never  informed 
him  that  it  was  bequeathed  to  her,  subject  to  any 
Injunction,  Command,  or  Direction,  from  her  former 
Husband,  as  to  the  ultimate  Disposal  of  the  Residue 
thereof,  after  her  Decease,  to  the  Plaintiflfs ;  but,  on  the 
contrary,  that  she  frequently  told  Deponent,  that  it  was 
at  her  own  absolute  Disposal,  and  that,  on  the  9th  of 
November  1831,  previous  to  her  Marriage  with  the  De- 
ponent, she  executed  her  Will,  whereby  she  gave  the 
whole  of  her  Property  to  him  absolutely. 

Lady  Staines^s  Solicitor  deposed  that,  during  the  year 
1831,  he  had  frequent  Conversations  with  her  respecting 
the  Property  which  had  been  bequeathed  to  her  by  the 
Will  of  her  late  Husband,  Sir  Thomas  Staines :  that  she 
invariably  stated  her  conviction  that  the  whole  of  such 
Property  was  given  to  her,  by  his  Will,  for  her  own  Use 
and  Benefit,  absolutely,  and  without  any  Condition, 
Limitation  or  Control  whatever,  and  that  the  Words  con- 
tained in  such  Will :  "  Having  a  perfect  confidence  she 
will  act  up  to  those  views  which  1  have  communicated 
to  her  in  the  ultimate  disposal  of  my  Property  after  her 
Decease,''  related  to,  and  were  intended  solely  to  im- 
press on  her  mind  the  great  objection  entertained  by 
Sir  Thomas  Staines,  that  any  part  of  his  Property 
diould,  after  her  Decease,  be  g*ven  to  the  Family  of  the 
JBridgers,  who  were  the  nearest  Relations  of  Lady 
Staines :  that,  in  August  1831,  he  prepared  a  Will  for 

Vol.  V.  L  L 
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1832.  Lady  Staines,  according  to  the  Instractions  he  had  le- 
ceived  from  her,  and  which  Will  was  duly  executed  by 
her  on  the  5th  of  August  1831 :  that,  by  the  said  Will, 
GuvNiNG  l^dy  Staines  gave  and  bequeathed,  amongst  various 
other  Legacies,  the  sum  of  500  /•  to  each  of  the  Plain- 
tiffs Mary  and  Margaret  T.  Podmare,  expressly  stating 
to  the  Deponent  that  she  did  so  voluntarily,  and  out  of 
respect  to  her  late  Husband's  memory,  as  she  had  rea- 
son to  believe  that  they  were  his  Natural  DaughteiB, 
though  she  had  no  positive  information  on  the  subject^ 
and  that  she  often  repeated,  to  the  Deponent,  that  she 
had  not  received  any  Injunction,  from  Sir  Tkamsi 
Staines,  so  to  do:  That  the  said  Will  of  the  5th  of 
August  1831,  was  revoked  by  a  subsequent  Will,  exe- 
cuted, by  Lady  Staines,  on  the  9th  of  November  1881, 
whereby  she  bequeathed  tlie  whole  of  her  Property  to 
the  Defendant  Gunning :  That  the  last-mentioned  Will 
was  afterwards  revoked  by  the  subsequent  Marriage  of 
Lady  Staines  to  the  Defendant  Chinning. 

A  Motion  was  now  made,  on  behalf  of  the  Plaintifi^ 
for  a  Receiver  of  the  Rents  of  the  Testator's  Real  Estates^ 
and  for  an  Injunction  to  restrain  Gunning  and  Mr.  and 
Mrs.  Bridger  from  receiving  them. 

Mr.  Pepys  and  Mr.  Turner,  in  support  of  the  MoCioOf 
said  that  it  appeared,  by  Jarvis's  Affidavit,  that  Lady 
Staines  had  promised  her  Husband,  before  he  made 
both  his  First  and  his  Second  Will,  that  she  would  fiiliil 
his  intentions  with  respect  to  the  PlaintiiFs :  that,  in 
pursuance  of  that  Promise,  she  made  her  Will  within  t 
few  days  after  the  Testator's  Death :  that  it  was  quite 
clear  that  he  was  particularly  anxious  not  to  disclose 
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the  connexion  which  existed  between  him  and  the  Plain- 
tiffs ;  and  that  it  was^  on  that  account,  that  their  Names 
were  not  mentioned  in  the  WilL 


The  following  Cases  were  cited  in  support  of  the  Ap 
plication:  Thym'v.  Thynn{a)]  Oldham  v.  Litchford(b); 
Deoamhv.Baines  (c);  Reeckv.Kennigate^d);  Drake- 
fardy.Wilks{e);  Sticklandv.  Aldridsie  (f);  Chamber- 
bttM  V.  Agar  (g). 

Mr.  Knight  and  Mr.  Duckworth,  for  the  Defendants, 
said  that  the  Testator  did  not  desire  his  Wife  to  dispose  of 
any  part  of  his  Property,  after  her  decease,  for  the  Benefit 
of  the  Plaintiffs,  unless,  upon  inquiry,  she  should  find  them 
respectable ;  so  that  he  trusted  not  only  to  her  Integrity, 
but  to  her  Discretion:  that,  if  the  Court  were,  ulti- 
mately, to  grant,  to  the  Plaintiffs,  the  Relief  which  they 
asked.  Lady  Staines  would  be  made  merely  Tenant  for 
Life,  and  the  Court  would  make  a  disposition  of  the 
Testator's  Property,  which  he  himself  declined  to  make: 
that  the  Cases  which  had  been  cited,  related  to  Per« 
sonal  Estate  only;  and  there  was  no  Case  in  which 
Che  Doctrine  appUed,  by  the  Court,  to  Personalty,  in 
Cases  of  Fraud,  had  been  extended  to  Real  Estate :  that 
Oldham  v.  Litchford  was  a  direct  Decision  to  that 
eflfect;  for  it  appeared,  by  the  Editor's  Note  to  that 
Case,  that  the  Decree,  so  far  as  it  affected  the  Real 
Estate,  was  discharged  on  the  Rehearing:  that  the 
words  of  the  7th  Section  of  the  Statute  of  Frauds,  most 
imperatively  required  that  all  Declarations  of  Trust 


(a)  1  Vem.  396. 
(6)  3  Vern.  506. 
(c)  Free.  Cha.  3. 
(^Amb.67.  S.C.iVez.i23. 


((?)  3  Atk.  539. 
(/)  9  Ves.  516.  ■ 
{g)  B.  259- 
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should  be  in  Writing ;  and,  if  a  Breach  of  Promise  sinu- 
lar  to  that  stated  in  the  present  Case,  were  made  equi- 
valent to  a  Breach  of  Trust,  there  would  be  an  end  of 
the  Statute :  that  it  was  clear  that  the  Testator  in- 
tended to  leave  it  to  his  Wife's  Discretion,  to  spend  as 
much  of  his  Property  as  she  pleased,  and  that,  there- 
fore, there  was  no  Trust  which  this  Court  could  exe- 
cute :  that  Stickland  r.  Aldridge  was  not  a  Decision, 
but  merely  a  Direction  that  a  Plea  should  stand  for  &d 
Answer,  with  liberty  to  Except :  that  that  Case  related 
to  the  Mortmain  Act ;  and,  having  regard  to  the  strong 
Language  of  that  Act,  it  would  be  monstrous  to  hsU 
that  a  Party  could,  on  his  Death-bed,  make  a  Parok 
Disposition  for  a  Charitable  Purpose  ;  that,  in  the  Case 
put  by  Lord  EldoUy  in  his  Judgment  in  Stickland  t, 
Aldridge,  of  a  Father  devising  his  Estate,  to  his  youngest 
Son,  under  a  Promise  that  the  latter  would  pay  10,000/. 
to  the  eldest  Son,  his  Lordship  did  not  say  that  the 
Devisee  would  be  a  Trustee  of  the  Real  Estate,  to  the 
extent  of  10,000  or  that  that  Sum  would  be  a  chaige 
on  the  Real  Estate.  Lord  Irnham  v.  Child  (A) ;  Mere- 
dith V.  Heueage  (i) ;  Sale  v.  Moore  (Jk) ;  Wilson  t. 
Major  (/);  Bradly  v.  Vfestcott  (wi);  Bjoss  v.  iia»(»); 
Bull  V.  Kingston  (0) ;  Pushman  v.  FUliter  (p). 

The  Vice-Chancellor  : 

I  cannot  but  think  that  if,  at  the  hearing  of  the  Cause, 
the  Facts  should  appear  as  they  do  upon  the  present 
Affidavits,  the  Court  would  give  ReUef.  1  have  always 
understood  that  the  Court  would  interfere  to  prevent 


(h)  1  Bro.  C.  C.  92. 
(j)  Ante,  Vol.  I.  p.  542. 
{k)  Ibid.  534. 
(/)  1 1  Ves.  205. 


(m)  13  Ves.  445. 
(w)  1  Jac.  &  Walk.  154- 
(o)  1  Mer.  314. 
(/?)  3  Ves.  7. 
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the  obtaining  of  an  Estate  by  Fraud,  notwithstanding 
the  Statute  of  Frauds.  A  variety  of  Cases  might  be 
put  Suppose  a  Man  deputes  an  Attorney  to  buy  an 
Estate  for  him^  and  the  Attorney  purchases  that  Estate 
for  himself,  the  Court  would  interpose  notwithstanding 
the  Statute  of  Frauds.  It  is  clear  to  me,  from  the  lan- 
guage which  Lord  Eldon  uses  in  the  Case  of  Stickland 
T.  Aldfidge,  that  he  did  consider  that  this  Court  would 
interfere,  for  the  purpose  of  giving  effect  to  the  Mort- 
main Act,  upon  the  same  principle  that  it  would  give  its 
assistance  for  the  purpose  of  preventing  Fraud  as  between 
private  Individuals.  His  Lordship  says :  "  The  Statute 
was  never  permitted  to  be  a  cover  for  Fraud  upon  the 
private  Rights  of  Individuals ;  and,  though  within  the  in- 
tention it  cannot  be  said  a  Trust  is  declared  under  these 
circumstances,  it  is  clear  a  Trust  would  be  created  upon 
the  principle  on  which  this  Court  acts  as  to  Fraud.** 

Then  his  argument  is  this ;  that,  as  this  Court  would, 
notwithstanding  the  Statute  of  Frauds,  relieve  in  a  Case 
where  a  Trust  would  be  created,  upon  the  principle  of 
this  Court  which  denies  to  all  Persons  any  advantage 
obtained  by  Fraud ;  so,  if  it  turns  out  that  the  Fraud 
attempted  to  be  practised,  was  a  Fraud  upon  the  Rights 
of  Parties  arising  out  of  the  Statute  of  Mortmain,  this 
Court  will  also  relieve. 

The  principle  upon  which  Muckleston  v.  Brown  (q), 
as  well  as  Stickland  v.  Aldridge,  proceeded,  shows  that, 
notwithstanding  the  Statute  of  Frauds,  this  Court  will 
interpose  to  prevent  a  Party  from  being  deprived  of  his 
Rights,  by  means  of  Fraud. 

(y)  6  Vcs.  52. 
L  L  3 


1833. 
 .  • 

FODNORE 
V. 

GUKNIKG. 
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*  V  .* 

PODMORE 
T. 

Cunning. 


If  that  be  so,  the  Question  is  whether  there  is  naif 
as  this  Case  now  stands,  sufficient  Ground  for  the  Inter- 
ference of  the  Court.  Now,  supposing  that  those  Words 
were  omitted  out  of  the  Case  which  Dr.  Jams  repre- 
sents as  forming  part  of  the  Conversation,  namely: 
"  Provided  you  find  them  respectable:*'  then  there 
would  be,  clearly  and  expressly,  a  Promise,  on  the  part 
of  Lady  Staijies,  to  convey,  after  her  Death,  what  her 
Husband  gave  to  her,  to  his  two  Natural  Daughters. 
The  Right  of  the  Persons  to  take,  is  not,  I  think,  ma- 
terially affected  by  the  introduction  of  those  Words; 
because  we  must  compare  what  Dr.  Jarvis  says  with 
r^ard  to  them,  with  what  he  states,  in  the  written  Me- 
morandum, to  have  taken  place  between  Sir  Thowuu  and 
Lady  Staines.  He  there  says :  She  has  the  whole  of 
his  Property,  with  an  understanding  that,  at  her  Death, 
subject  to  the  two  Legacies  (she  consented  with  great 
readiness)  to  leave  the  whole  of  his  Property  to  his  two 
Natural  Children."  Then  the  two  Natural  Children  are 
named.  I  cannot,  therefore,  but  think  that  the  Promise 
must  be  taken  to  be,  in  substance,  as  it  is  represented  m 
the  written  Memorandum,  and  that  it  is  not  affected  by 
those  Words,  "  If  you  find  them  respectable.'*  Sup- 
posing, however,  those  Words  to  have  been  actually 
used,  and  to  have  formed  part  of  the  Promise ;  it  is  not 
represented,  upon  these  Affidavits,  that  Lady  Stma 
did  not  find  the  Parties  respectable ;  and,  if  they  are 
not  stated  not  to  be  respectable,  they  must  be  taken  to 
be  respectable. 


In  that  respect  the  Case  is  clear  enough :  and  it  does 
not  appear  to  me  to  be  materially  altered  or  embarrassed 
by  the  Circumstance  that  the  Will  which  Lady  Siaim 
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r. 


made,  did  not  give  the  whole  of  the  Property  to  the   1832 

Plaintiffs,  but  made  an  Exception  in  favour  of  certain 
Legatees.  Probably  she  understood  the  Promise  in  a 
loose  way.  It  may  reasonably  be  supposed  that  neither  Gunning 
this  Lady,  nor  Dr.  Jarvis,  nor  any  other  Person  unac- 
quainted with  the  Doctrines  of  this  Court,  would  under- 
stand the  Words  as  so  strictly  creating  a  Trust  in  favour 
of  the  two  Daughters,  as  that  there  should  be  no  Ex- 
ception in  the  shape  of  Legacies  to  other  Persons.  But, 
in  whatever  way  the  Words  may  have  been  understood, 
the  Promise,  which  is  a  Matter  of  Fact,  cannot  be 
affected  by  it :  and  I  cannot  but  think  that  this  is  a  Cai^ 
in  which  there  ought  to  be  a  Receive*-. 

Motion  granted. 


ANONYMOUS.  1834: 

6th  August. 

On  a  Motion  to  Dismiss  for  want  of  Prosecution  after 

service  of  a  Subpoena  to  Rejoin,  made  by  Mr.  Wakefield,   

and  opposed  by  Mr.  K.  Parker,  the  Vice-Ckancellor  Course  of  Pro- 
said  that  he  had  a  Certificate  of  the  Practice  in  such  ^  ^® 

followed  by  a 

Cases,  which  had  been  delivered,  by  Mr.  Jackson,  the  Defendant, 

Clerk  in  Court,  to  Sir  Jokn  Leach,  V.  C,  in  Feb.  1820,  where  the  Plain- 

j    , .  ,  ^  „  tiff,  after  serv- 

and  which  was  as  follows  :  ing  a  Subpoena 

to  Rejoin,  does 

"  If  the  Plaintiff  has  served  a  Subpoena  to  Rejoin,  J^^^f^te  Cause, 
which  he  will  do  to  prevent  the  Defendant  moving  to 
dismiss,  the  Defendant  is,  irom  that  time,  precluded 
from  moving  to  dismiss  the  Plaintiff's  Bill  for  want  of 
Prosecution.  The  Defendant  must  then  wait  one  clear 
Term  after  the  Subpoena  to  Rejoin  was  served  (1st 
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Anonymous. 


Dickens f  84),  when  he  must  give  Rules  to  produce  Wit* 
nesses :  he  must  then  wait  another  clear  Term,  when  he 
must  give  Rules  to  publish  Depositions,  although  not 
any  Witnesses  have  been  examined.  This  is  compulsory 
Process.  The  Defendant  must  then  wait  another  clear 
Term,  when  he,  the  Defendant,  may  set  the  Cause  down 
to  be  heard  at  his  request,  and  must  serve  the  Plaintiff 
with  a  Subpoena  to  hear  Judgment." 


Mr.  Wakefield  cited  Skip  v.  Wamer(a);  FeU  v, 
Morris  {b) ;  Squirrell  v.  SquirreU  (c) ;  but  his  Motiwi 
was  refused  with  Costs ;  as  was  also  a  similar  Motion, 
in  Booth  v.  Smith,  which  was  supported  by  Mr,  B. 
Anderdon,  and  opposed  by  Mr.  Whitmarsh. 


(a)  3  Atk.  558. 
{b)  1  Cox,  176. 


(c)  3  Swans.  250,  note.  See 
Tozer  v.  Tozer,  1  Cox,  288. 


1834 :         HUTCHINSON  t;.  STEPHENS  AND  OTHERS* 
6th  August. 

^  .  The  Plaintiff  and  the  Defendants,  Charles  and  William 
Trustee' 

11  Geo.  4,  and  Stephens,  were  Trustees  of  two  Sums  of  Stock,  standing 
1  fVill.  4,  c.  60.  ^i^gjr  Names,  to  which  the  Plaintiff  and  the  other 
Defendants,  who  were  his  Infant  Children,  set  up  con- 
flicting Claims.  This  was  an  Amicable  Suit,  to  ha?e 
the  Rights  and  Interests,  of  the  Plaintiff  and  his  Children, 


A.  and  B. 
claimed,  ad- 
versely, a  Sum 
of  Stock  stand- 
ing in  the 
Names  of  A. 


•  Ex  relatione. 


and  two  other 

Persons,  as  Trustees :  A.  filed  an  Amicable  Bill,  to  have  the  Rights 
and  Interests  of  himself  and  B,  declared  :  A,  was  beyond  Sea, 
commanding  a  Merchant  Vesssel,  on  a  Voyage  to  India.  B.  pre- 
sented a  Petition,  under  1 1  Geo.  4,  and  1  Will.  4,  c.6o,  praying  that 
the  Stock  might  be  transferred  into  Court,  in  the  Cause.  Petition 
refused,  the  Case  not  being  within  the  Act. 


CASES  IN  CHANCERY.  4U9 


Hutch  1N.40N 


n  the  Trust  Funds,  ascertained  and  declared.   The  1834. 
[nfants  being  desirous  that  the  Funds  might  be  secured 
sending  the  Suit,  presented  a  Petition  stating  to  that 
iffect,  and  that  Charks  and  William  Stephens  were  Stephens 
i?illing  to  concur  in  transferring  the  Funds  into  Court,    ^^j^  Oihers. 
ind  that  the  Plaintiff,  the  other  Trustee,  was  absent 
beyond  Sea,  commanding  a  Merchant  Vessel  on  an  East 
India  Voyage  :  but  the  Petitioners  were  informed  and 
believed  that  he  would  not  be  disposed  to  make  any 
Objection  to  the  proposed  Transfer.  The  Petition,  there- 
fore, prayed  that  Charles  and  William  Stephens  might 
be  ordered,  as  Trustees  as  aforesaid,  and  that  they  or  one 
of  them  might  be  ordered^  in  the  place  of  the  I^laintiff, 
to  join  in  transferring  the  said  Funds  into  the  name  of 
the  Accountant-General,  in  Trust  in  this  Cause. 


Mr.  Langley,  for  the  Petitioners,  said  that  this  was  an 
Application  under  1 1  Geo.  4,  and  1  Will.  4,  c.  60,  and  that 
the  15th  Secticm  of  the  Act  would  authorize  the  Order, 
notwithstanding  the  absent  Trustee's  beneficial  Interest. 

The  Vice-chancellor  refused  to  make  the  Order, 
say  mg  that  he  did  not  consider  the  Plaintiff  to  be  out  of 
the  Jurisdiction  of  the  Court,  and  that  he  thought  that 
Case  was  not  within  the  meaning  of  the  Act ,  but  that, 
when  the  Plaintiff  returned  to  England,  he  might  join, 
with  the  other  Trustees,  in  transferring  the  Stock  as 
desired. 
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I7tli  July  and 
•iyth  l5ov. 

Trustee. 
1 1  Geo.  4,  and 

I  Jf'a/.4,c.6o. 

Testator  gave 
an  Annuity  to 
his  Widow,  and 
the  Residue  of 
his  Elstate  to 
his  Children. 
The  Executors 
paid  the  Testa- 
tor's Debts  and 
Legacies,  and 
purchased 
Stock,  in  their 
Names,  to  an- 
swer the  An- 
nuity, and  paid 
the  Dividends 
to  the  Widow. 
One  of  the  Exe- 
cutors went  to 
reside  Abroad, 
and  the  other 
died:  Held 
that  they  were 
Trustees  of  the 
Stock  within 

I I  Geo.  4,  and 
1  Will.  4,  c,  60. 


EX  PARTE  DOVER. 

Robert  DOVER,  by  his  Will,  gave,  all  his 
Real  and  Personal  Estates,  to  Joseph  Talbot  and 
Henry  Dover,  upon  Trust,  as  soon  as  conveniently 
might  be,  to  sell  and  dispose  of  the  same  for  the 
general  Benefit  of  his  Children ;  and  he  gave  to  his  Wife^ 
an  Annuity  of  250  for  her  Life,  payable  half  yearly, 
and  all  the  Residue  of  his  Estate,  to  his  Children  living 
at  his  Death,  absolutely ;  and  he  appointed  Talbot  and 
Henry  Dover  his  Executors.  The  Testator  died  in  June 
1816.  The  Executors,  as  appeared  by  their  Accounts 
which  had  been  passed  at  the  Stamp  Office,  had  long 
since  paid  the  Testator's  Debts  and  Legacies,  and  they, 
out  of  his  Personal  Estate,  purchased  8,333/.  65.  8dL 
Three  per  Cent.  Annuities,  in  their  joint  Names,  as  a  Fund 
for  payment  of  the  Annuity ;  and  that  Stock  was  still  stand- 
ing in  their  Names;  and  they  divided  the  Residue  of  the 
Testator's  Estate  amongst  his  Children.  In  1830  Talbot 
emigrated  to  and  settled  in  America,  Henry  Dover  died 
in  June  1834.  Down  to  January  1834,  the  Dividends  of 
the  Stock  had  been  duly  paid,  to  Mrs.  Dover,  in  satisfac- 
tion of  her  Annuity :  but,  owing  to  Talbot  having  gone 
Abroad,  she  was  unable  to  receive  the  Dividend  that 
became  due  in  July  following ;  and,  accordingly,  she 
and  the  Testator's  Children  presented  a  Petition  under 
11  Geo.  4  and  1  Will.  4,  c.  60,  praying  that  the 
Master  might  inquire  whether  Talbot  was  a  Trustee  of 
the  Stock  and  the  unreceived  Dividend  thereof,  within 
the  Act,  and  that  a  new  Trustee  might  be  appointed  in 
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his  place,  and  tliat  the  Stock  might  be  transferred  to 
the  new  Trustee,  and  that  the  Dividend  then  accrued 
due  might  be  paid  to  Mrs.  Dover. 


Ex  parte 
Dover. 


1834. 


Mr.  Cooke,  for  the  Petitioners,  submitted  that,  upon  17th  July  1834. 
the  Facts  above  stated  being  substantiated,  Talbot  and 
Dover  must  be  held  to  have  relinquished  all  control 
)ver  the  Stock  as  Executors,  and  assumed  the  character 
>f  Trustees  with  respect  to  it:  but  that,  at  all  events, 

rs.  Dover  must  be  entitled  to  be  paid  the  accrued 
Dividend. 

The  Vtce-Chancellor  said  that  the  precise  Circum- 
lances  under  which  the  Stock  had  been  transferred  into, 
ad  still  remained  in  the  Names  of  Talbot  and  Dover, 
ivght  to  be  inquired  into,  in  order  that  it  might  be 
fioertained  whether  they  held  the  Capital  as  Trustees : 
nd,  accordingly,  his  Honor  made  the  usual  reference 
3  the  Master,  with  a  Direction  to  inquire  imder  what 
Jircomstances  the  Stock  was  originally  invested  and 
ben  remained  in  the  Names  of  Talbot  and  Dover,  with 
iberty  to  state  special  Circumstances. 

The  Master  made  a  Report  finding  the  Facts 
bove  stated,  and  that  Talbot  was  a  Trustee  of  the 
>tock  within  the  Act,  and  particularly  within  the  10th 
nd  22d  Sections  thereof,  for  the  Persons  and  Purposes 
lentioned  in  the  Will;  and  that  it  was  imcertain 
rbether  Talbot  was  living  or  dead. 


Upon  hearing  Mr.  Cooke  in  support  of  a  Petition  37th  Nov.  1834. 
resented  by  the  Widow  and  Children,  praying  that  the 
\lasier^s  Report  might  be  confirmed,  and  that  the  proper 
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18:34^^        Officer  of  the  Bank  of  England  might  be  ordered  to 

^  transfer  the  Stock  to  the  new  Trustee  and  to  pay  the 

X  parte  accrued  Dividend  to  the  Widow, 
Dover.  ' 

The  Vice-chancellor  made  an  Order  as  prayed  (a). 
(fl)  See  Ex  parte  Merry^  1  M yl.  &  Keen.  677. 


1834:  WATERTON  v.  CROFT. 
84th  and  28th 

November.  CROFT  v.  WATERTON. 

V 

sX^'.  DECREE  had  been  made,  in  a  Cause  of  Croft  v. 

Cause  and  Cross  Baring ^  establishing  the  Will  of  Christopher  WaterUm^ 
and  decreeing  that  the  Trusts  thereof  should  be  carried 

In  a  Case  of  Execution,  and  an  Estate,  called  Woodlands,  sold. 

Causeand  Cross  The  Bill  in  Waterton  v.  Croft,  was  filed  by  the  Plaintiff 

SiTplkimrffln  Waterton,  who  was  the  eldest  Son  and  Heir  of 

the  former  is  the  Testator,  and  was  then  in  the  West  Indies,  for  the 

Abroad  or  can-  purpose  of  estabhshinff  that  his  Father  had  died  intes- 

not  be  found,  ^        .  .                   ,    _                  _      .       , ,  , 

the  proper  respect  to  the  Estate  directed  to  be  sold,  and 

course  is  to  to  have  it  declared  that  the  Decree  in  Croft  v.  Baring 

SJ^TnThat  ^'"^^  ^"  'EstBLte.  The  BUI  in 
Suit,  until  the  Croft  v.  Baring  was  then  filed :  it  was  a  Bill  of  Revivor 
^^red^h^  and  Supplement,  for  the  purpose  of  prosecuting  the  De- 
Cross  Bill,  and  Croft  v.  Baring.  An  Order  had  been  obtained, 
not  to  order  the  by  the  Plaintiffs  in  Croft  v.  Waterton,  that  Service  of  the 
swer^Se  Cross"'  ^^^P®"^  appear  to  and  answer  the  Bill  in  that  Cause, 
Bill  to  be  served  upon  Robert  Waterton's  Clerk  in  Court  in  the  Cause  of 

on  his  Clerk  in  Waterton  v.  Croft,  might  be  deemed  good  Service. 

Court  m  the  i      tjz           j  '      b  & 

original  Cause.  Robert  Waterton  now  moved  to  discharge  that  Order 
for  Irregularity. 
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Mr.  Knight  and  Mr.  W%mm,  for  the  Motion,  cited 
"Sioberts  v.  Warsleyia),  Bond  v.  The  Duke  of  Newcas- 
tle {b),  Smith  V.  The  Hibernian  Mining  Company  {c), 
and  Richcord  v.  Nedriff{d) ;  and  said  thjit  this  Case 
was  different  from  a  Defendant  at  Law  instituting  a  Suit 
in  this  Court  for  the  purpose  of  his  defence  at  Law :  that, 
in  such  a  Case,  the  Court  would  order  Service  of  the  Sub- 
poena upon  the  Plaintiff's  Attorney  at  Law,  to  be  deemed 
good  Service ;  but  there  was  no  Authority  to  show  that, 
when  a  Plaintiff  has  filed  his  Bill,  his  Clerk  in  Court  is, 
thenceforth,  to  be  taken  as  having  Authority  to  appear 
for  him  in  all  Suits  that  may  be  instituted  against  him : 
that,  if  such  were  the  case,  nothing  would  be  easier  than 
to  bring  a  Party  into  Contempt  for  Non-appearance ;  as 
he  might  not  know  that  any  Subpoena  had  issued  against 
him :  that  this  Court  had  no  power  to  appoint  an  Agent 
for  any  man;  but,  if  it  found  one  already  appointed,  it 
would  treat  him  as  such,  but  only  within  the  Limits 
which  had  been  assigned  him,  as  in  the  Case  before 
referred  to  of  a  Bill  to  restrain  Proceedings  at  Law :  that 
here  Mr.  Waterton  had  a  Clerk  in  Court  to  prosecute 
the  Suit  of  Waterton  v.  Crofty  but  tioh  constat  that  he 
would  appoint  him  in  any  other  Suit. 


Sir  E.  Sugden  and  Mr.  Barber  contra,  relied  on  Gar- 
diner V.  Mason  and  Mason  v.  Gardiner  (e),  and  said 
that,  though  the  Authorities  on  the  subject  were  con- 
flicting, the  course  of  proceeding  followed  in  that  Case, 
was  founded  injustice,  and  ought  to  be  adopted. 


(a)  2  Cox,  389. 

{b)  3  Bro.  C.  C.  386. 

(c)  1  Sch.  &  Lefr.  338. 


(d)  2  ^Ter.  458. 
{e)  4  Bro.  C.  C.  478. 


i 
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Mr.  Knight,  in  reply,  said  that  this  was  not  a  Case 
of  Cause  and  Cross  Cause,  as  Mason  v.  Gardiner  was. 

The  Vice-Chancellor  : 
I  take  this  to  be  a  Case  of  Cause  and  Cross  Cause. 

A  Decree  having  been  pronounced  in  the  Cause  of 
Croft  V.  Baring,  by  which  Mr.  Watertan's  rights  were 
affected,  he  filed  the  Bill  in  Watertan  v.  Croft,  the  ob- 
ject of  which  was^  to  get  rid  of  that  Decree.  Upon  this 
the  Supplemental  Bill  in  Crofi  y.  Waterton  was  filed,  for 
the  purpose  of  obviating  the  attack  which  was  so  made, 
by  the  Suit  of  Waterton  v.  Croft,  upon  the  Decree  in 
Croft  V.  Baring.  It  appears  that  Mr.  Watertan  was 
out  of  the  Jurisdiction  when  his  Bill  was  filed ;  but,  for 
the  purpose  of  defence  to  his  Suit,  it  was  necessary  thai 
an  Answer  should  be  put  in  to  the  Supplemental  Bill ; 
and  the  Order  which  ought  to  have  been  made,  was  that 
the  Proceedings  in  Waterton  v.  Croft  should  be  stayed, 
until  Mr.  Waterton  had  answered  the  Bill  in  the  Sup- 
plemental Suit  of  Croft  V.  Waterton ;  but  it  was  not 
proper  to  order  that  Service  of  the  Subpcena  upon  Hr. 
Waterton' %  Clerk  in  Court  in  Waterton  v.  Cro/ir»  should 
be  deemed  good  Service  upon  him  in  the  Supplemental 
Suit.  The  Order  was  consequently  irregular,  and  must 
be  discharged  with  Co6ts. 


The  Registrar  having  suggested,  to  the  Vice^ChoMceU 
lor,  that,  according  to  the  practice  in  Cases  of  Cause  and 
Cross  Cause,  the  Order  was  regular,  his  Honor  directed 
tlie  Registrar  to  search  for  Precedents. 


 «  ' 

Watehton 

Croft. 
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On  this  day,  the  Registrar  deUvered  the  following  Cer- 
tificate to  the  Vice-Chancellor : 

Registrar's  Office,  28  November  1834. 

Vernon  v.  Moore,  et  i  contra. 
23  January  1755,  Ld.  C;  B.  1754,  fol.  126. 
Upon  opening,  &c.  that  the  Plaintiffs  in  the  original 
Cause,  in  Easter  Term  1753,  exhibited  their  Bill  in  this 
Court  against  the  Defendants  thereto,  to  be,  &c.  to 
nrhich  they  appeared  and  put  in  their  Answers,  which 
prere  replied  to.  That,  in  Trinity  Term  last,  the  Plaintiffs 
In  the  Cross  Cause,  exhibited  their  Bill  against  the 
Plaintiffs  in  the  original  Cause,  to  be,  &c.  and  all  except 
Mary  Bray  had  put  in  their  Answers  thereto :  that  the 
said  Mary  Bray  could  not  be  found  to  be  served  with 
I  Subpoena,  and  the  Plaintiffs  in  the  original  Cause,  are 
proceeding  in  their  Cause,  and  the  Plaintiffs  in  the 
Cross  Cause  cannot  proceed  in  their  Cause,  for  the  rea- 
son aforesaid.  It  was  therefore  prayed,  &c.  Upon  hear- 
ing Mr.  Capper  of  Counsel  for  all  the  Plaintiffs  in  the 
original  Cause  except  the  said  Mary  Bray,  and  an 
Affidavit  of  Thomas  Ward  read:  It  is  ordered  that 
Service  of  a  Subpoena  for  the  said  Mary  Bray  to  appear 
to  and  answer  the  said  Cross  Bill,  on  the  Clerk  in  Court 
for  the  Plaintiffs  in  the  original  Cause,  be  deemed  good 
Service  on  the  said  Mary  Bray. 


1834. 


Waterton 
I'. 

Croft. 


Anderson  v.  Lewis,  et  i  contra. 
Hil.  1792. 

It  was  Ordered  that  the  passing  of  Publication  in  the 
original  Cause,  should  be  stayed  until  a  fortnight  after 
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1834.        the  Plaintiffs  thereto  should  have  put  in  their  Answer 
to  the  Plaintiffs'  Bill  in  the  Cross  Cause. 

Waterton 

V. 

Croft  ^' — appear  from  the  Books  that  the 

Motion  was  for  substituted  Service  of  the  Subpoena ;  but 
this  is  explained  in  Brown,  vol.  iii.  foK  429. 


Gardner  v.  Mason,  et  i  contra. 

13th  December  1793,  A.  fol.  50. 

Although  it  seems,  from  4  Brown,  fol.  478,  that  the 
Motion  was  for  substituted  Service,  and  that  the  Lord 
Chancellor  thought  that  such  Service  on  the  Clerk  in 
Court  must  be  good,  yet,  in  the  Registrar's  Book,  the 
Motion  is  only  that  the  Proceedings  in  the  First  Cause 
might  be  stayed,  until  the  Plaintiff  in  that  Cause  had 
entered  his  Appearance  in  the  Cross  Cause,  and  the 
Order  was  that  the  Plaintiff  in  the  First  Cause,  should 
be  restrained  from  giving  Rules  to  pass  Publication  in 
that  Cause,  until  he  should  have  appeared  in  the  Second 
Cause. 

On  the  authority  of  Vernm  v.  Moore,  (above)  and  of 
Gardner  v.  Mason,  (as  reported  by  Broum),  and,  in  the 
absence  of  any  known  Case  where  the  Application  had, 
since  the  latter,  been  refused,  or,  being  granted,  the 
Order  had  been  discharged,  an  opinion  had  prevailed, 
in  the  Registrar's  Office,  that  the  Service  of  the  Subpoena, 
in  Cause  and  Cross  Cause,  on  the  Clerk  in  Court  of  the 
Plaintiff  in  the  original  Cause,  would,  upon  an  Order 
being  obtained  for  that  purpose,  be  regular,  but,  upon 
looking  into  their  Books,  and  consulting  with  the  Clerb 
in  Court,  (who  consider  the  Practice  to  have  been  settled 
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in  the  above  Case  of  Anderson  v.  Lewis),  the  Regis- 
trars are  of  opinion  that  such  a  Proceeding  is  not  re* 
galar. 


1834. 

^  .  ' 

Waterton 

V. 

Croft. 


His  Honor  said  that,  in  Vernon  v.  Moore,  an  Order 
had  been  made,  in  1755,  that  service  of  the  Subpoena  in 
the  Cross  Cause,  upon  the  Clerk  in  Court  of  one  of  the 
Plaintiffs  in  the  original  Cause,  should  be  deemed  good 
Service ;  but,  in  Anderson  v.  Lewi^  in  1792,  the  proceed- 
ings in  the  original  Cause  were  stayed  until  a  fortnight 
after  the  Plaintiffs  should  have  answered  the  Cross  Bill : 
and  that,  in  Gardner  v.  Mason,  the  Order  made  was  not 
for  substituted  Service,  but  for  stay  of  the  Proceedings  in 
the  original  Cause ;  and,  consequently,  that  Case  was 
misreported  by  Brown.  His  Honor  added  that  the  Re- 
gistrars and  all  the  Clerks  in  Court  were  of  opinion 
that  the  proper  course  was  not  to  make  an  Order  for 
Bttbstituted  Service,  but  for  stay  of  the  Proceedings  in 
the  original  Cause. 


Motion  granted. 


Vol.  V. 


M  M 
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1834: 
13th  December. 

Practice, 
Subpcena. 

Motion  for 
leave  to  serve  a 
Subpcena  on  a 
Defendant  resi- 
dent in  8cot' 
landy  granted. 


PARKER  r.  LLOYD. 

This  Suit  related  to  Stock  in  the  Funds.  One  of  the 
Defendants  resided  ^tJSdinburgh,  and  another  Naples. 

Mr.  Cooper y  for  the  Plaintiff,  now  moved,  under 
4  &  6  Will.  4,  c.  82  (a),  for  leave  to  serve  those 

(a)  By  2  &  3  Will.  4,  c.  33,  s.  1,  it  is  enacted  that  it  dnH 
be  lawful  for  the  Courts  of  Chancery  and  of  Exchequer  b 
Englandf  if  they  shall  so  tliink  fit,  upon  special  Motion  of  tbe 
Complainant  or  Complainants  in  any  Suit  which  has  been  or 
shall  be  instituted  in  such  Courts  respectively,  concerning 
Lands  or  Tenements,  or  Hereditaments  situate  in  En^ndat 
fValeSy  to  order  that  service  in  any  Part  of  the  United  King- 
dom, and  in  the  Isle  of  Man  respectively,  of  any  Subpcem, 
Letter  Missive,  and  of  all  subsequent  Process  to  be  had 
thereon,  upon  any  Defendant  in  such  Suit  then  residing  in 
such  Part  of  ihe  United  Kingdom  or  Isle  of  Man  in  which  he, 
she,  or  they  shall  be  so  ser\ed,  shall  be  deemed  good  Service 
of,  or  be  made  upon  such  Defendant  upon  such  Terms,  and 
in  such  Manner,  and  at  such  Time  as  to  such  Courts  shiO 
seem  reasonable ;  and  that  it  shall  be  lawful  for  such  Court* 
to  proceed  upon  such  Service  as  fully  and  effectually  as  if 
the  same  had  been  made  within  the  Jurisdictions  of  such 
Courts  respectively.    Sect.  2  enacts  that,  along  with  the 
Subpoena,  a  Copy  of  the  Prayer  of  the  Bill  shall  be  served: 
Provided  that  no  Process  of  Contempt  shall  be  entered  upon 
such  Proceedings  as  thereinbefore  mentioned,  nor  any  Decree 
made  absolute,  without  the  special  Order  of  the  Court,  upoo 
special  Motion  made  for  such  Purpose. 

The  4  &  5  Will.  4,  c.  82,  extends  the  Provisions,  of  the 
former  Act,  relating  to  Suits  instituted  concerning  Lands, 
Tenements,  or  Hereditaments,  to  all  Suits  instituted,  in  the 
•aid  Courts^  concerning  any  Charge,  Lien,  Judgment,  or 
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Defendants  with  Subpoenas  to  appear  and  answer,  and 
that  the  British  Consul  at  Naples^  might  be  directed 
to  serve  the  Subpoena  upon  the  Defendant  who  was  re- 
sident there. 

Incumbrance  thereon,  or  concerning  any  Money  vested  in 
any  Government  or  other  Public  Stock,  or  Public  Shares  in 
Public  Companies  or  Concerns,  or  concerning  the  Dividends 
or  Produce  thereof ;  and  to  any  Defendant  in  any  such  Suit 
as  before  mentioned,  who  shall  appear,  by  Affidavit,  to  be 
resident  in  any  Place,  specifying  the  same,  out  of  the  United 
Kingdom ;  and  enacts  that  it  shall  be  lawful  for  the  said 
Courts,  on  Motion  in  open  Court,  of  any  of  the  Complainants, 
founded  upon  Affidavit  and  such  other  Documents  as  may 
be  applicable  for  the  purpose  of  ascertaining  the  Residence  of 
the  Party  and  the  Particulars  material  to  identify  him  and  his 
Residence,  and  also  specifying  the  Means  whereby  such  Ser- 
vice may  be  authenticated,  and  especially  whether  there  are 
any  British  Officers,  Civil  or  Military,  appointed  by  or  serving 
under  His  Majesty,  residing  at  or  near  such  Place,  to  order 
that  service  of  a  Subpoena  to  appear  and  answer  upon  the 
Pirty,  in  the  manner  thereby  directed,  or  in  case  where  the 
said  Courts  shall  deem  fit,  upon  the  Receiver,  Steward,  or 
other  Person  receiving  or  remitting  the  Rents  of  the  Lands  i\r 
Premises,  if  any,  in  the  Suit  mentioned,  returnable  at  such 
Time  as  the  said  Courts  shall  direct,  shall  be  deemed  good 
Service  of  such  Party,  and  afterwards  upon  an  Ailidavit  of 
•ucfa  Service  had,  to  order  an  iVppearance  to  be  entered  for 
such  Party  in  such  Manner,  and  at  such  Time  as  the  said 
Courts  shall  direct,  and  that  thereupon  it  shall  be  lawful  fur 
such  Courts  to  proceed  upon  such  Service,  as  effectually  as 
if  the  same  had  been  made  within  the  Jurisdiction  of  such 
Courts. 

The  2d  Sect,  provides  that  where  the  Defendant  cannot 
be  found,  and  there  is  just  ground  for  believing  that  he: 
secretes  or  withdraws  himself  so  as  to  avoid  being  served  with 
the  Process  of  the  Court,  it  shall  be  lawful  for  the  Courf 
to  order  that  the  service  of  the  Subpoena  shall  be  substituted 
b  such  manner  as  the  Court  shall  direct. 


Parkek 
r, 

Lloyd. 
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The  Vice-Chancellor: 

The  Act  does  not  specify  any  Person  by  whom  the 
Subpoena  is  to  be  served ;  and,  therefore,  any  one  may 
serve  it.  It  is  for  the  purpose  of  facilitating  the  autha- 
tication  of  the  Service,  that  the  Act  requires  it  to  be 
stated  whether  there  is  any  Civil  or  Military  Officer 
resident  at  the  Place. 

Mr.  Cooper,  afterwards,  said  that  he  would  not  take 
the  Order  for  Service  of  the  Subpoena  at  Naples^  as  he 
had  not  got  an  Affidavit  that  the  Defendant  was  resident 
there :  but  that  he  had  got  the  proper  Affidavit  as  to 
the  other  Defendant,  and,  therefore,  he  would,  with  Hk 
Honoris  permission,  take  the  Order  as  to  that  Defend- 
ant,  in  the  terms  of  the  Order  in  Mf  Master  Y.Lamax{b). 
Motion  granted  as  to  the  Defendant  who  resided  in 
Edinburgh. 

(b)  That  Order  was  as  follows :  This  Court  doth  older 
that  Service,  within  a  Month  from  this  Day,  of  the  Sabpcena 
to  appear  to  and  answer  the  Plaintiff's  Bill,  in  Scotkmd^  to- 
gether with  a  Copy  of  the  Prayer  of  the  BiU  m  this  Caoie^ 
upon  the  Defendants,  A.  Stetoariy  and  Grace,  his  Wk,  ^ 
deemed  good  service  on  the  said  Defendants." 

Lord  Brougham^  C,  refused  to  grant  an  Attachment  on  the 
Subpcena  served  under  the  above  Order.  3  Myl.  Sc  Keen,  ^ 
But  see  Cameron  v.  Cameron,  Ibid.  289. 


1834- 

 V  ' 

Parker 
Lloyd. 


END  OF  PART  III.  VOL.  V. 
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NEWTON  V.  HUNT.  1832  : 

16th  Nov. 

U  NDER  the  Decree  in  a  Cause  of  Newton  v.  Manning^  1 833 : 

23,333/.  68.  Sd.,  and  16,666/.  135.  4rf.,  Three  per  pth  January. 

Cents.,  had  been  transferred  into  the  Name  of  the  Ac-  ^ 

coontant-General,  as  a  Fund  for  payment  of  Annuities  Fraud. 

of  700  /.  and  500  /.  respectively,  to  Harriet  De  Boinville,  Vendor  and 

and  John  CoUinSf  a  Lunatic,  for  their  respective  Lives.  Purchaser. 

The  23,333/.  65.  8(/.,  Three  per  Cents.,  were  also  sub-  A  Sale,  by  Pri- 

ject  to  the  payment  of  4,000/.,  amongst  Mrs.  De  Boin-  ^^^^  ReveiSon 

mlU?8  Children,  after  her  Death.    The  Plaintiff,  wrho  ^ry  Interest  in 

attained  21  on  the  6th  of  January  1823,  was  entitled  to  a  Sum  of  Stock, 

aie-tenth  of  these  Sums  of  Stock,  subject  to  the  Pay-  acc^tVfn- 

ments  before  mentioned.   In  November  1826,  he  played,  adequacy  of 

at  Billiards,  with  Charles  Hunt,  the  Defendant's  Son,  at  P".^^' 

.  unjust  and  op- 

a  Billiard  Room  in  Corhrstreet,  belonging  to  C.  Hunt,  pressive  Con- 

and  lost  to  him  632  /. ;  32  /.  of  which  he  paid,  and  gave  duct  of  the  Fur- 

chaser 

his  Note  of  Hand,  payable  three  months  after  date,  for 
the  remainder.  In  1827  the  Plaintiff  was  in  great  dis- 
tress for  want  of  Money,  and  was  arrested  for  Debt.  In 
order  to  relieve  himself  from  his  Embarrassments,  he, 
in  August  of  that  year,  caused  his  Interest  in  the  two 
Sums  of  Stock  to  be  put  up  for  Sale,  by  Mr.  Robins,  an 
Vol.  V,  n  n 
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Auctioneer,  in  two  Lots;  his  Interest  in  the  23,333/.  6s.  Sd^ 
being  Lot  1 ;  and  his  interest  in  the  16,666/-  135.  4<i, 
Lot  2.  The  Particulars  of  Sale  stated  that  Mrs.  Be 
Boinville  was  in  her  66th  year,  and  in  a  precarious  state 
of  Health,  and  that  John  Collins  was  in  his  54th  year, 
and  a  Lunatic.  At  the  Auction,  Lot  1  was  knocked 
down  to  the  Defendant  Samuel  William  Hunty  for  700t 
There  were  several  Biddings  for  Lot  2.  The  highest 
was  640  /.,  which  was  10 Z.  less  than  the  Reserved  Price; 
and,  therefore,  that  Lot  was  bought  in  at  640  /.  The 
Defendant  had  been  introduced,  by  his  Son,  to  the  Plain- 
tiff  at  the  Auction  ;  and,  in  consequence,  as  he  stated  in 
his  Answer,  of  an  earnest  solicitation  and  request  which 
he  had  received,  from  the  Plaintiff,  to  become  the  pur- 
chaser of  Lot  2,  he  wrote  a  Note,  to  the  PlaintiflF,  dated 
12th  September  1827,  in  the  followmg  words :  "  Mr.  Hwt 
presents  his  compliments  to  Mr.  Newton^  and  has  re- 
ceived his  proposal  respecting  Lot  2,  which  Mr.  HwU 
must  decline.  However,  as  Mr.  Newton  admits  that 
134/.  in  Reversion,  is  worth  more  than  60/.,  Mr.  HwU 
herewith  proposes  to  buy  Lot  2  according  to  that  cal- 
culation, that  is  to  say,  Mr.  Hunt  will  give  500  /.  for  it, 
which  is  without  making  any  deduction  for  the  difference 
between  Lot  1,  the  Lady  being  in  bad  Health,  and  Lot 
2,  the  Gentleman  being  in  good  Health ;  viz.  as  50  is 
to  134,  so  is  600  to  1,333,  reckoning  Consols  at  80." 
The  Plaintiff  accepted  the  offer ;  and,  on  the  5th  of 
October  1827,  he  executed  a  Deed  by  which  he  assign- 
ed both  the  Lots  to  the  Defendant,  in  consideratioa  of 
1,200/.  expressed  to  be  paid  to  him  by  the  Defendant 
Four  days  afterwards,  the  Deed  was  tendered  to  the 
Defendant,  to  be  delivered  over  to  him  on  payment  of 
1,060/.,  being  the  Remainder  of  the  Purchase-money 
for  the  Lots,  after  deducting  the  Deposit  paid  on  the 
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purchase  of  Lot  1.  The  Defendant,  however,  refused 
to  pay  his  Purchase-money,  unless  he  was  allowed  to 
retain  out  of  it  the  amount  of  the  Promissory  Note, 
which  his  Son  had  indorsed  to  him  in  part  satisfaction 
of  a  Debt,  and  without  notice  of  the  circumstances  con- 
nected therewith,  but  upon  an  understanding  that,  if 
the  Defendant  should  be  prevented  from  setting  off  the 
the  Amount  against  his  Purchase-money,  the  Note 
should  be  taken  back  by  his  Son.  The  Plaintiff,  ac- 
cordingly, in  November  1827,  filed  a  Bill  against  the 
Defendant  to  compel  a  Specific  Performance  of  the 
Contracts ;  and,  on  the  27th  of  December  following, 
the  Defendant  paid  to  the  Plaintiff,  1,067/.,  namely, 
567/.,  (being  the  residue  of  the  Purchase-money  for 
Lot  1,  after  deducting  the  Deposit,  together  with  In- 
terest^ on  such  Residue,  from  the  29th  of  September 
1827^  the  day  fixed  by  the  Conditions  of  Sale  for 
Payment  of  the  Purchase-money,)  and  500/.,  being 
the  Purchase-money  for  Lot  2;  and  the  Assignment 
was,  thereupon,  delivered  to  the  Defendant.  In 
October  1831,  Collins,  one  of  the  Annuitants  died. 
In  December  following  the  Plaintiff  tendered  to 
the  Defendant  650/.,  being  500/.  for  the  Purchase- 
money  for  Lot  2,  and  150/.  for  Interest  thereon  and 
the  Expenses  of  the  Assignment,  and  informed  the  De- 
fendant that,  if  he  refused  to  accept  the  Tender  and  to 
re-assign  Lot  2  to  the  Plaintiff,  the  Plaintiff  would 
file  a  Bill  in  Chancery  against  him,  to  compel  a  Re- 
assignment. 

The  Defendant  having  refused  to  accept  the  Money, 
or  to  execute  a  Re-assignment,  the  Bill  in  this  Cause 
was  filed  on  the  21st  December  1831,  alleging  that  the 
Defendant  had  taken  an  undue  and  fraudulent  advantage 

N  N  2 
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of  the  Plaintiff's  situation  and  circumstances,  in  refusing 
to  pay  the  Balance  of  his  Purchase-monies  except  upon 
the  terms  of  retaining  thereout  the  Amount  of  the  Pro- 
missory Note ;  that  the  Contracts  were  not  completed 
until  the  latter  part  of  December  1827,  when,  after  much 
diflSculty,  the  Defendant  paid  the  Balance  of  his  Pur- 
chase-monies to  the  Plaintiff;  and,  by  such  delay  and 
breach  of  good  faith,  all  the  advantages  for  which  the 
Plaintiff  had  been  induced  to  make  the  sacrifice  of  his 
aforesaid  Properties,  were  entirely  lost  to  him  :  that  the 
aforesaid  Sale  of  the  PlaintiflF's  Reversionary  Interest  in 
the  10,666 L  ISs.  Ad.  Three  per  Cents.,  was  at  agreit 
under-value,  and  was  made,  by  the  Plaintiff,  under  d^ 
cumstances  of  great  pecuniary  Embarrassment  and  Dis- 
tress, and  that  the  Defendant  took  an  undue  and  fraudu- 
lent advantage  of  the  Plaintiff's  circumstances  and 
situation,  by  means  whereof  he  obtained  such  Rever- 
sionary Interest  for  much  less  than  its  real  value. 

The  Bill  prayed  that  the  Sale  of  the  Plaintiff's  Rever- 
sionary  Interest  in  the  16 fi66L  13*.  4 e{.  Three  per  Cents, 
might  be  declared  fraudulent,  and  that  the  Defendant 
might  re-assign  the  same,  to  the  Plaintiff,  who  was 
ready  to  repay  the  Purchase-money  for  the  same,  with 
Interest. 

Mr.  Morgan,  the  Actuary  to  the  Equitable  Assnr* 
ance  Office,  who  was  examined  for  the  Plaintiff,  deposed 
that  Lot  1  was  worth  933  Z.,  on  the  30th  of  August  1827> 
taking  the  price  of  Consols  at  83/.  per  cent,  and  that 
Lot  2  was  worth  876/.  6s.  on  the  12th  of  September 
1827,  taking  the  price  of  Consols  at  87  J :  that  the 
difference  between  the  value  of  the  two  Lots,  was 
66/.  lAs.  ;  and  that  the  circumstance  of  John  CoBait 
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being  a  confirmed  Lunatic^  would  make  no  difference  in 
his  aforesaid  valuation.  The  same  Witness,  on  his  Cross- 
examination,  said  that  he  had  never  known  Reversionary 
Interests  of  the  nature  of  those  in  question,  fetch,  in  the 
Market,  prices  so  high  as  they  had  been  valued  at  by 
him  and  his  Predecessor,  but  that  they  had  generally 
fetched  one  Third  less ;  and  that  he  did  not  believe  that 
either  of  the  Lots  was  worth,  in  the  Market,  the  price  at 
which  he  had  valued  the  same  upon  his  Examination  in 
Chief,  and  which  valuation  he  had  made  according  to  the 
market  price  of  Consols  at  the  times  of  the  Sales  of  the 
Lots,  agreeably  to  the  Interrogatory  upon  which  he  was 
examined,  which  was  not  the  mode  in  which  he  usually 
valued  Reversionary  Interests ;  and  that  he  did  not  be- 
lieve that  either  of  the  Lots  would  actually  fetch  prices 
as  high  as  he  had  so  valued  the  same. 

Mr.  Robins,  who  was  examinedj  for  the  Defendant, 
said  that  he  had  had  much  experience  in  the  sale  of  Re- 
versionary Interests,  but  not  of  so  complicated  a  nature 
as  Lot  2 :  that  the  prices  at  which  Reversionary  Interests 
were  valued  by  Actuaries,  were,  generally,  greater,  by 
one  Third  or  thereabouts,  than  what  they  sold  for  in 
the  Market,  and  that  he  had  not,  except  in  one  in- 
stance, known  any  Reversionary  Interest  fetch  as  high 
a  price  as  it  had  been  valued  at  by  an  Actuary :  that,  in 
his  Judgment,  Lot  2  was  worth  to  sell,  in  the  Market, 
6002.  only. 

Sir  E  Sugden  and  Mr.  Campbell  for  the  Plaintiff* : 

It  appears,  by  the  Evidence,  that  the  Plaintiff  sold  his 
Reversionary  Interests  in  the  two  Sums  of  Stock  to  an- 
swer his  pressing  exigencies.  Morgan  states  that  Lot  2 
was  worth  876/.  6&'. ;  but  Robins  says  that  it  was  not 
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worth  more  than  600 1.  That  Lot  was  sold  for  MO  L  only : 
so  thaty  according  to  Robins's  valuation,  it  was  sold  for 
an  inadequate  consideration :  and  it  was  sold  by  Private 
Contract.  In  Cases  of  Sales  by  Reversioners  or  expect- 
ant Heirs,  the  Court  does  not  look  at  the  market  price 
of  the  Property  sold,  but  at  its  value  to  the  ReversioDer 
or  expectant  Heir.  Lot  2  was  bought  in  at  640/. ;  and, 
shortly  afterwards,  the  Plaintiff  was  forced,  by  his  piw- 
ing  necessities,  to  take  500  /.  for  it.  The  Defendant  then 
refused  to  pay  the  Price  he  had  agreed  to  give,  unless  he 
was  allowed  to  retain  the  amount  of  the  Note  of  Hand; 
and  the  Plaintiff  was  compelled  to  commence  a  Sdt 
against  him,  in  which  the  question  was  not  whether  the 
Contract  was  to  be  executed — whether  the  subject  wa« 
to  be  had,  but  whether  the  Price  was  to  be  paid.  The 
Note  of  Hand  in  respect  of  which  the  right  of  Set-off 
was  claimed,  was  mere  Waste  Paper.  This  then  is  a 
case  in  which  gross  fraud  and  oppression  was  practised 
upon  the  Plaintiff.  Wiseman  v.  Beake^a);  Peacock  t. 
Evans  {b) ;  Gowland  v.  De  Faria  (c);  The  Earl  of  Port- 
more  V.  Taylor  (d). 


Mr.  Knight  and  Mr.  Loftus  Wigram,  for  the  De- 
fendant : 

This  is  not  the  Case  of  a  Reversion  expectant  npon 
a  Tenancy  for  Life,  but  of  a  Fund  charged  with  an 
Annuity ;  and,  therefore,  if  the  Dividends  of  the  Stock 
had  been  reduced,  the  Annuitant  would  have  been  en- 
titled to  resort  to  the  Capital. 

[The  Vice-Chancellor  .'—The  Fund  consisted  of  Three 
per  Cents.,  which  are  not  likely  to  be  reduced.] 


(a)  2  Vem.  121. 

(b)  16  Ves.  512. 


(c)  17  Ves.  20. 

(d)  ^/rfe,  Vol.  IV.  p.  183^ 


CASES  IN  CHANCERY. 


The  Note  of  Hand  was  delivered,  to  the  Defendant, 
for  value,  and  without  notice  of  any  of  the  circum- 
stances connected  with  it.  The  Plaintiff  first  files  a 
Bill  to  compel  a  performance  of  the  Contract,  and  then 
to  set  it  aside.  Is  there  any  proof  of  fraud  or  advantage 
taken,  by  the  Defendant,  of  the  Plaintiff?  There  is  not 
the  slightest  Evidence  that  the  Defendant  knew  any 
thing  of  the  Plaintiff's  circumstances.  Throughout  the 
Transaction,  the  Plaintiff  had  the  advice  and  assistance 
of  a  Solicitor  of  great  experience.  Wiseman  v.  Beake 
was  the  Case  of  a  Remainder  of  a  Family  Estate,  and 
the  Plaintiff  had  given  Post  Obits  of  ten  for  one.  In 
Peacock  V.  Evans,  there  were  other  material  circum- 
stances, besides  mere  inadequacy  of  price,  which  are 
pointed  out  by  Alexander,  C.  B.  in  his  Judgment  in 
Headeji  v.  Rosher  (c).  In  that  Case,  the  same  learned 
Judge  said  that  he  could  not  adopt  the  principle  laid 
down  in  Gowland  v.  JDe  Faria.  That  case  was  appealed 
from,  and  the  Appeal  was  compromised  (J) ;  Potts  v. 
Curtis  (y).  If  the  two  Lots  are  taken  together,  it  will 
appear  that  a  fair  Price  was  given  for  them.  The 
Actuary's  Valuation  amounts  to  about  1,800  L  But,  in 
order  to  ascertain  the  selling  Price,  one  Third  of  that 
Amount  ought,  according  to  Pobins's  Evidence,  to  be 
deducted ;  and  then  the  value  will  be  about  1,200  /., 
which  was  the  Sum  actually  paid. 

If  the  Transaction  is  impeachable  as  to  one  of  the 
Lots,  we  require  to  have  it  set  aside  in  toto.  The 
two  Lots  cannot  be  separated.    The  Suit  for  Specific 

(e)  Maclel.  &  Youn.  89.    See  97,  et  seq. 

(f)  Ibid.  99,  Note.  See  the  Observations  on  Gowhnd  v. 
De  Faria,  1  Sugd.  Vend.  9th  Edit.  266,  267. 

(g)  1  Younge,  543. 
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Perfonnance,  applied  to  them  both;  and  they  were  both 
included  in  one  and  the  same  Assignment. 

The  Vice-Chancellor  : 

In  this  Case,  the  Plaintiff  attained  the  age  of  21  in 
January  1823,  and  was  entitled  to  one  Tenth  of  a  Sum 
of  23,333  /.  6  ^.  8  d.  Consols,  divisible  on  the  death  of 
a  Lady  aged  55,  after  deducting  the  Sum  of  4,000  H 
Sterling,  and  he  was  also  entitled,  after  the  death  of 
a  Gentleman  aged  54,  to  one  Tenth  of  a  Sum  of 
16,6GG/.  13^.  4  Consols.  Both  Sums  stood  in  the 
Name  of  the  Accountant-general  of  this  Court  In  No- 
vember 1826,  he  went  to  some  Billiard-rooms,  in  Cork- 
street,  which  were  then  kept  by  Charles  Hunt,  Son  of 
the  Defendant  Samuel  fVilliam  Hunt,  and  had  thereto- 
fore been  kept  by  the  Defendant  himself.  And  the 
Plaintiff,  in  playing  at  Billiards  with  Charles  HmU,  lost 
to  him  the  Sum  of  532/.  of  which  the  Plaintiff  paid 
32/.  in  Cash,  and  gave  his  Promissory  Note  for  500 
payable  at  Three  Months'  date.  It  is  proved  that,  in 
1827,  the  Plaintiff  was  in  great  Distress  and  arrested 
for  Debt.  In  August  1827,  the  Plaintiff  caused  his 
two  Reversionary  Interests  above-mentioned  to  be  pat 
up  for  Sale,  by  Auction,  by  Mr.  Robins,  in  two  Lots. 
The  Interest  in  the  23,333/.  65.  Qd.  Consols,  formed 
Lot  1 ;  the  other  Interest,  Lot  2.  The  Defendant  at- 
tended the  Sale,  and  was  introduced,  at  the  Sale,  to  the 
Plaintiff,  by  Charles  Hunt.  The  Defendant  became 
the  purchaser  of  Lot  1,  at  the  price  of  700  /.  and  paid 
a  Deposit  of  140  /.  Lot  2  was  bought  in,  at  the  Sum 
of  640  /.  There  were  several  biddings  for  it,  thou^  it 
does  not  appear  what  they  were  ;  and  Instructions  had 
been  given  not  to  let  it  go  for  less  than  650  L  After 
the  Auction,  some  treaty  took  place,  between  the  Plain- 
tiff and  Defendant,  as  to  Lot  2,  which  ended  in  an 
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Agreement  to  sell  Lot  2,  to  the  Defendant^  for  .500  /. 
An  Assignment^  by  one  Deed,  of  both  Lots  was  prepared 
and  approved  of  by  the  Defendant's  Solicitor,  which  the 
Plaintiff  executed,  and,  on  the  9th  of  October  1827, 
tendered  to  the  Defendant,  who  then  refused  to  pay  his 
Purchase-money,  and  insisted  that  he  was  the  holder 
of  the  Promissory  Note  for  600  /.,  and  had  a  right  to 
set  off  the  amount  of  it  against  the  Purchase-money. 
The  Plaintiff  thereupon  filed  a  Bill,  against  the  Defen- 
dant, for  a  Specific  Performance  of  the  Agreements ;  and 
the  result  was  that,  on  the  27th  of  December  1827,  the 
Defendant  performed  them,  by  paying  1,067/.  (that  is) 
660  L  the  residue  of  the  Purchase-money  of  Lot  1,  with 
7  L  for  Interest  upon  it,  and  600  the  Purchase-money 
of  Lot  2,  without  Interest.  There  is  some  Evidence 
that  there  had  been  dealings  between  the  Defendant 
and  his  Son,  whereby  the  Son  became  indebted,  to  his 
Father,  in  more  than  600/.,  and,  afler  the  Lots  had 
been  agreed  to  be  sold,  paid  the  Note  in  part  discharge 
of  the  Debt,  with  an  understanding,  as  the  Answer 
states,  that,  in  case  the  Defendant  could  not  procure  the 
Note  to  be  set  off  against  the  Purchase-money,  the  Note 
should  be  returned  to  the  Son.  But  the  Answer  states, 
and  the  Son,  in  his  Evidence,  swears  that  the  circum- 
stances that  affected  the  Note,  were  not  communicated 
to  the  Father ;  some  circumstances,  however,  must  have 
been  stated  to  show  that  the  Note  was  not  a  good  one* 
Shortly  afterwards,  the  cestui  que  vie  of  Ix)t  2  died,  and 
the  Plaintiff  tendered,  to  the  Defendent,  his  600/.,  with 
Interest  and  Costs,  and  requested  to  have  the  Transac- 
tion as  to  Lot  2,  rescinded,  which  the  Defendant  refused, 
and  the  Plaintiff  then  filed  his  Bill  to  set  aside  the  Sale 
of  Lot  2,  on  payment  of  the  600  /.  with  Interest. 
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Upon  the  argument  of  this  Case,  it  was  objected  that 
the  Plaintiff  could  not  be  relieved  as  to  Lot  2,  whik 
the  transaction  as  to  Lot  1,  remained  unimpeached, 
both  Lots  having  been  assigned  by  one  Deed.  Tbe 
Answer  is  that  the  Agreements  for  the  two  Lots,  and 
the  circumstances  affecting  them,  were  distinct  One 
Sale  was  by  public  Auction,  and  the  other  by  prifate 
Contract,  though,  for  the  sake  of  convenience,  both  Lots 
were  comprehended  in  the  same  Assignment. 

It  was  insisted  that  the  doctrine  laid  down  in  Gavlaad 
De  Faria,  was  overruled  by  the  Decision  in  Heada  t. 
Rosher,  But  it  is  observable  that,  in  Headen  v.  Rodner, 
the  only  Evidence  given  by  the  Plaintiffs,  was  the 
opinion  of  Mr.  Morgan  that  the  value  of  the  ReversioDary 
Interest  in  the  1,000  /.  and  the  915/.  Reduced  Annuities, 
was  1)28  /.  8  S.J  and  Evidence  that  the  fiidding  of  910/.,  at 
the  Auction,  was  bona  fide.  That  Bidding,  however,  was 
not  only  for  the  1,000  /.  and  the  915  /.  Reduced  An- 
nuities, but  also  for  the  Moiety  in  reversion  of  800/. 
funded  in  Court.  Therefore,  the  fiidding  itself,  being 
less  than  Morgan's  Valuation,  though  for  more  Propotj 
than  he  valued,  showed  that  little  reliance  could  be 
placed  upon  his  opinion  as  Evidence  of  Value ;  whereas 
the  Defendant's  Evidence  went  directly  to  prove  tiiat 
the  Price  given  by  him  was  a  fair  Price.  And  there  was 
nothing  in  the  Case  of  Headen  v.  Rasher,  from  which  it 
could  be  inferred  that  any  advantage  had  been  undnij 
taken,  of  the  Plaintifis,  by  the  Defendant.  That  Case 
was  decided  in  1825.  In  1827  the  Case  of  Hincisaumf. 
Smith  (A)  occurred,  and  Sir  John  Leach,  Master  of  the 
Rolls,  then  said :— "  In  Gowland  v.  De  Faria,  Sir  Wil- 

(^)  3  Russ.  433. 
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liam  Grant  did  not  consider  himself  as  laying  down  a 
new  Rule^  but  as  following  the  current  of  Authority ; 
and,  since  that  Case,  the  Rule  has  been  so  far  regarded 
as  the  settled  Law  of  the  Court,  that,  although  I  have, 
upon  more  than  one  occasion,  judicially  questioned  both 
the  Principle  and  Policy  of  the  Rule,  yet  it  would  not 
become  this  Court  to  make  a  Precedent  in  direct  oppo- 
sition to  it."  I  cannot  therefore  consider  the  Judgment 
of  the  C.  B.  in  Headen  v.  Rasherj  as  having  set  aside 
the  Authority  of  Gowland  v.  De  Faria,  even  with  respect 
to  inadequacy  of  Price  alone.  Sir  William  Grant,  how- 
ever, had  before  him  a  Case  in  which  the  Defendant  did 
take  advantage  of  the  PlaintifTs  difficulties ;  and,  if 
similar  circumstances  exist  in  the  Case  before  me,  I  must 
hold  the  Plaintiff  entitled  to  Relief. 

The  direct  Evidence  as  to  the  Value,  is  not  very 
BatisfiELCtory.  Mr.  RobinSy  one  of  the  Defendant's  Wit- 
nesses, states,  as  I  understand  him,  that  the  Value  of 
Lot  2,  was  600  /.  But  the  circumstances  of  this  Case 
show  that  unfair  advantage  was  taken,  by  the  Defendant, 
of  the  Plaintiff's  situation.  The  Bill  and  Answer  both 
state  that  the  Agreement  to  purchase  Lot  2,  was  founded 
on  a  Note  sent,  by  the  Defendant,  to  the  Plaintiff,  on  or 
about  the  12th  September  1827,  and  the  Plaintiff  has 
proved,  as  an  Exhibit  in  the  Cause,  the  Note  itself, 
which  was  in  these  Words. — [His  Honor  here  read  the 
Note :  See  ante,  page  612.] 

It  is  manifest  that,  when  the  Plaintiff  concluded  the 
Bargain  in  the  Terms  of  the  Note,  he  was  urged  by  the 
importunity  of  Distress  to  overlook  a  most  important 
circumstance,  namely,  that  what  he  was  selling  was  not 
the  Reversion  of  1,333 Consols,  but  of  1,060/.  13^.  4cf. 
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that  is,  of  1,333/.  Consols  and  one  Fourth  more.  If, 
therefore,  according  to  the  Principle  of  the  Note,  500/. 
was  a  fair  Price  for  the  Reversion  of  1,333/.  Consols, 
the  fair  Price  for  the  Reversion  of  1,066  /.  13  «.  4d.  must 
have  been  626/.  The  Note  also  has  these  Words: 
reckoning  Consols  at  80  /."  It  is  to  be  inferred,  from 
the  Evidence  in  this  Cause,  that,  though  the  Price  of 
Consols  was  80  /.  at  the  time  of  the  Auction,  yet,  on  the 
12th  of  September  1827,  it  was  87  i  /.,  that  is,  neariy 
one  Tenth  more.  Therefore,  upon  the  Principle  of  the 
Note,  about  60  /.  more  should  have  been  added  to  the 
Price,  making  it,  in  the  whole,  685  /.,  or  nearly  two  Fifths 
more  than  500/.,  the  Sum  named  in  the  Note.  Though 
all  this  was  obvious,  the  Plaintiff's  distress  prevented 
him  from  seeing  it.  He  caught  at  the  offer  of  5002. 
He  might,  indeed,  have  come  to  a  similar  conclusion,  by 
reasoning  on  the  Price  given  for  Lot  1.  For,  at  the 
Price  of  80/.,  5,000  /.  Consols  would  have  been  sufficient 
to  answer  the  4,000/.  Sterling,  and,  deducting  5,000 
Consols,  the  Reversionary  Fund  to  be  divided,  would 
be  18,333/.,  of  which  one  Tenth  would  be  1^833/.  and 
a  fraction.  If  700/.  was  a  fair  Price  for  1,833/.,  then 
1,666/.  13«.  4r/.  must  have  been  worth,  at  least,  eight 
Ninths  of  700  /.  or  622  /.  and  a  fraction ;  and,  if  the  addi- 
tional Price  of  one  Tenth  more  were  added,  on  account 
of  the  rise  in  Consols,  the  Price  for  Lot  2  might,  ac- 
cording to  that  mode  of  calculation,  have  been  shown, 
upon  the  Defendant's  own  Principles,  to  have  been  worth 
680/.  at  least.  All  this,  however,  was  overlooked  by 
the  Plaintiff.  He  was  anxious  only  for  a  Sum  in  hand. 
But,  when  he  tendered  the  Conveyance,  the  Defendant 
delayed  the  completion,  on  a  pretext  that  he  had  a  right 
to  set  off  the  Note  for  500  /.  Upon  the  Stat,  of  16 
Car.  2,'  c.  7,  it  was  held  that  a  Note  for  Money  losi 
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at  Play,  was  good  in  the  Hands  of  a  hon&  fide  Holder. 
But  the  Stat,  of  the  9  Anne,  c.  14,  makes  such  a 
Note  absolutely  void ;  and  though  the  Defendant,  in 
his  Answer,  and  his  Son,  as  his  Witness,  swear  that  the 
Defendant  did  not  know  under  what  circumstances  the 
Note  was  given,  it  is  impossible  to  refer  the  understand- 
ing stated,  in  the  Answer,  to  have  existed  as  to  the  Note 
between  the  Father  and  the  Son,  to  any  thing  but  the 
original  nature  of  the  Note.  Upon  this  unjust  pretext, 
however,  the  PlaintiflF  was  kept  out  of  his  Money  for 
several  Weeks,  was  obliged  to  file  a  Bill,  and,  ulti- 
mately, received  only  the  500/.  without  Interest.  The 
conduct  of  the  Defendant  was,  therefore,  oppressive  and 
uijust;  and,  as  he  refused  to  rescind  the  Transaction, 
when  application  was  made  to  him  before  the  filing  of 
the  present  Bill,  the  Decree  must  declare  the  Plaintiff 
to  be  entitled  to  Lot  2  upon  the  Payment,  to  the  Defend- 
ant, of  500  {.  and  Interest,  without  Costs.  In  the  Cases 
of  Gawland  v.  De  Faria  and  Peacock  v.  Evans,  Costs 
were  given  to  the  Defendant.  But  though  Relief  is 
given  upon  the  Principle  of  a  Mortgage,  the  Defendant's 
Conduct  has  been  so  bad,  that  I  must  deprive  him  of 
his  Costs. 
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1832: 
20th  Nov. 

Agreement, 
Pleadinsr. 
Parties. 

The  Plaintiff 
and  his  Wife, 
who  was  one 
of  the  Children 
of  A  y  agreed 
with  the  other 
Children,  to  di- 
vide equally 
A's  Property  at 
his  death.  The 
Plaintiff's  Wife 
died  before  A.y 
and  the  Plaintiff 
was  her  Admi- 
nistrator. He 
made  an  As- 
signment, by 
which  his  Share 
passed,  and 
afterwards  filed 
a  Bill  for  a  Spe- 
cific Perform- 
ance. 

Held  that  the 
Agreement  was 
valid ;  and  that 
the  Plaintiff 
being  a  Trustee 
of  his  Share  for 
the  Assignees, 
the  Suit  was 
properly  insti- 
tuted by  him. 


HYDE  V.  WHITE. 

The  Plaintiff  had  married  one  of  the  Daacrbtere  of 
Richard  WhitCj  deceased.  They  and  the  other  Children 
of  Richard  White  entered  into  an  agreement,  in  their 
Father's  lifetime,  to  divide,  equally  amongst  themselves, 
the  property  which  their  Father  should  die  possessed  of. 
The  Plaintiff's  Wife  died  in  her  Father's  lifetime,  and 
the  Plaintiff  took  out  administration  to  her.  R.  WUU 
having  died,  the  Plaintiff  filed  the  Bill  in  this  Cause, 
against  the  other  Children,  for  a  Specific  Performance  of 
the  Agreement. 

Sir  E.  Siiffden  and  Mr.  James  RusseUy  for  the  Plain- 
tiff, cited  Wetliered  v.  Wet/tered  (a),  and  Harwood  v. 
Tooke{b). 

Mr.  PepySy  Mr.  Treslove,  Mr.  PhiUimore^  and  Mr. 
Jeremy,  for  the  Defendants,  said  that,  if  the  Plaintiff* 8 
Wife  had  survived  her  Husband,  she  might  have  repudi- 
ated the  Contract,  and,  consequently,  it  was  void  for 
want  of  Mutuality,  for  if  it  was  not  binding  on  the  Plain- 
tiff's Wife,  it  could  not  be  binding  on  the  Defendants  (f): 
that  the  Plaintiff,  having  assigned  all  his  Property  to 
Trustees  for  the  benefit  of  his  Creditors,  had  no  right  to 
sue  for  a  Specific  Performance  of  the  Agreement,  whicb 
could  be  performed  with  the  Trustees  only,  and,  there- 
fore, that  they  were  the  persons  who  alone  ought  to  hare 
instituted  the  Suit. 


(a)  Ante,  VoLH.  p.  183. 
(A)  Ibid.  192. 


(c)  Flight 
Russ.  398. 
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Jacob  appeared  for  the  Trustees.  1832. 
he  Vice-Chancellor  :  Hyde 

Vm 

Agreement  was  not  entered  into  by  the  married  White, 
iter,  but  by  her  Husband ;  and  he,  being  her  Ad- 
-ator,  is  a  Trustee,  of  the  Share  of  the  Property  to 
he  was  entitled  under  the  Agreement,  for  theTrus- 
ider  the  Deed  of  Assignment.  On  the  authority 
\hered  v.  Wethered^  and  Harwood  v.  ToohSy  I  think 
16  Agreement  ought  to  be  performed. 


1832  : 
20th  and  23d 
November. 

V 

wm. 

Constniction. 
Election. 


CHURCH  V.  KEMBLE. 

HARD  HOLBERT,  by  his  Will,  dated  the 
August  1803,  gave  to  Trustees  33,333/.  65.  8rf. 

per  Cents,  in  trust  for  the  separate  use  of  his 
iter,  Elizabeth  Wilson,  the  Wife  of  James  Wilson, 

Life,  and,  after  her  Decease,  in  Trust  to  transfer  having 

me  to  the  Child,  Grandchild,  or  more  remote  herFathers 

or  Children,  Grandchildren,  or  more  remote  Issue,  Will  to  appoint 

said  E.  Wilson,  such  Grandchildren  or  more  remote  a  Fund  amongst 

her  Children,  or 
more  remote 

Issue,  to  be  bom  before  such  Appointmenty  by  her  Will,  appoints  the 
Fund,  and  bequeaths  her  Personal  Estate,  to  her  Four  Children. 
By  a  Codicil,  she,  in  case  she  had  power  so  to  do,  under  her  Fathers 
IViU,  or  otherwise,  directed  that  the  Share  which  one  of  her  Daugh- 
ters would  derive  under  her  Will,  should  be  in  Trust  for  that 
Daughter  for  life,  and,  after  her  death,  for  her  Children  generally, 
and  not  those  only  who  were  then  bom,  as  prescribed  by  the  Power. 
Held  that  A.  did  not  intend  the  Codicil  to  affect  her  own  Pro- 
perty,  but  only  that  which  was  subject  to  the  Power ;  and  that  she 
did  not  mean  to  make  the  Appointment  unless  she  had  power 
so  to  do,  which  she  had  not,  and,  therefore,  no  case  of  Election 
arose. 
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Issue  to  be  bam  before  any  such  appointment,  in  such 
Parts,  Shares  and  Proportions^  manner  and  form  as  the 
said  E.  WUsoUy  notwithstanding  her  Coverture,  by  Deed, 
or  by  her  Will,  or  any  Codicil  thereto,  to  be  by  her 
signed  and  published  in  the  presence  of,  and  to  be  at- 
tested by  two  or  more  credible  Witnesses,  should  ap- 
point.  The  Testator  died  shortly  after  making  bis  Will. 

Elizabeth  Wilson,  by  her  Will,  dated  the  10th  of 
September  1829,  and  signed  and  published  by  her  in 
the  presence  of,  and  attested  by  two  Witnesses,  after 
giving  several  Legacies,  gave  the  residue  of  her  Monies, 
Securities  for  Money,  Groods,  Chattels,  Furniture,  PUte^ 
Books,  Pictures,  Prints  and  other  Personal  Estate  and 
Effects  whatsoever  not  thereinbefore  otherwise  disposed 
of,  and  also  all  the  Monies,  Securities  for  Money,  Property, 
Estate  and  Effects,  Household  Furniture,  Plate,  linen, 
China  and  other  Chattels  and  Effects  which  she  should 
have  power  to  dispose  of  under  the  Will  of  her  late 
Father,  dated  the  4th  of  August  1803,  or  otherwise,  unto 
her  Children,  Elizabeth  Jemima  Church,  Emma  Wilson, 
Charlotte  Wilson  and  James  Wilson,  equally  to  be  di- 
vided between  them,  her  Daughters'  Shares  to  be  for 
their  respective  absolute  benefit,  for  their  own  use  ex- 
clusively, free  from  any  control  from  their  Husbands. 

The  Testatrix,  on  the  same  10th  of  September  18S9, 
made  a  Codicil  to  her  Will,  which  was  executed  in  the 
presence  of  and  attested  by  two  Witnesses ;  and  she 
thereby,  in  case  she  had  the  power  so  to  do  under  tie 
Will  of  her  late  Father,  or  otlterwise,  willed  and  directed 
that  the  Share  and  Interest  which  her  Daughter  EUsa- 
beth  Jemima  Church,  would  derive  under  her  Will, 
should,  upon  the  distribution  taking  place,  be  vested  in 


1832. 
Church 

Kemble. 
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the  Names  of  the  Persons  therein  named^  in  Trust  to  lay 
the  same  out^  at  Interest^  upon  Government  Securities, 
and  to  receive  and  pay  the  Interest  to  Elizabeth  Jemima 
Church  alone,  during  her  Life,  free  from  her  Husband, 
and  her  Receipt  alone  being  a  good  Discharge,  and,  after 
her  Death,  to  divide  the  Principal,  equally,  among  her 
Children,  to  be  paid  on  their  respectively  attaining  the 
age  of  21  years,  and,  in  the  meantime,  the  Interest  on 
each  Share  to  be  applied  towards  their  Maintenance  and 
Education. 


183a. 
Church 

V. 

Kemble. 


The  Testatrix  died  in  December  1829,  leaving  her  be- 
fore-mentioned Children  and  two  Infant  Children  of  Mr 
and  Mrs.  Church,  her  surviving. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Church,  against 
the  Trustees  and  Executors  of  Mrs.  Wilson's  Will  and 
Codicil,  the  Trustees  of  the  33,333/.  6^.  Sd.  Stock, 
the  Infant  Children  of  Mr.  and  Mrs.  Church,  and  the 
three  other  Children  of  Mrs.  Wilson,  stating  that,  upon 
the  Testatrix's  Death,  the  Plaintiff,  Mrs.  Church,  became 
entitled  to  one  Fourth  of  the  Stock  and  of  the  Residue  of 
the  Testatrix's  Personal  Estate,  for  her  separate  use  ;  but 
the  Infant  Defendants  alleged  that,  by  theTestatrix'sWill 
and  Codicil,  the  Plaintiff  was  entitled  to  one  Fourth  of 
such  Residue,  for  her  Life  only,  and  that,  upon  her  Death, 
the  same  would  belong  to  them  ;  and  that  the  Will  and 
Codicil  raised  a  Case  of  Election,  on  the  part  of  the 
Plaintiffs,  as  to  the  one  Fourth  of  the  Stock,  and  that, 
if  Mrs.  Church  took  any  Interest  under  the  Will  and 
Codicil,  she  was  entitled  to  one  Fourth  of  the  Stock,  for 
her  Life  only,  and  that,  upon  her  Death,  the  same  would 
belong  to  her  Children.  The  Bill  prayed  that  one 
Fourth  of  the  Residue  and  of  the  Stock  might  be  paid 

Vol.  V.  00 
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and  transferred  to  Mrs.  Church,  for  her  separate  use,  or 
that  ber  Rights  and  Interests  therein  might  be  ascertained 
and  declared  by  the  Court 

Sir  E.  Sugden  and  Mr.  Barber,  for  the  Plaintiffi : 

The  appointment  made  by  the  Codicil,  included  all 
the  Children  of  Mrs.  Church  that  might  be  bom ;  and 
therefore,  it  went  beyond  the  line  prescribed  by  the 
Donor  of  the  Power,  and  by  the  Law;  and,  conse- 
quently, it  is  void.  Leake  v.  Robinson  (a).  No  Case  of 
Election  is  raised  by  the  Codicil ;  for  that  Instrument  is 
confined  to  the  Property  which  was  the  subject  of  the 
Power ;  and  the  Testatrix  says  that  she  does  not  mean 
to  make  the  Gift,  unless  she  has  the  power  to  make  it 
under  her  Father's  Will  or  otherwise.  She  had,  how- 
ever, no  such  power.  A  Case  of  Election  never  arises 
unless  a  Party  does  an  Act  which  he  believes  he  has 
power  to  do.  Besides,  the  Will  and  Codicil  are  distinct 
Instruments. 

If  one  Fourth  of  Mrs.  Wilson's  Residuary  Estate, 
passes  by  the  Codicil,  then,  of  course,  no  Case  of  Elec- 
tion arises. 

Mr.  Macdougally  for  the  Infant  Defendants,  ad- 
mitted that  the  Codicil  was  void  as  an  Execution  of 
the  Power ;  but  contended  that  a  Case  of  Election  was 
raised  by  it,  as  it  professed  to  give  a  limited  Interest,  in 
the  one  Fourth  of  the  Stock,  to  Mrs,  Church,  whereas 
she  took  an  absolute  Interest  under  the  Will.  Strtat- 
field  V.  Streatfield  (J) ;  Whistler  v.  Webster  (c). 

(a)  3  Mer.  363.    See  Jee  v.  Audky,  1  Cox,  334;  and 
Routledge  v.  Dorril,  a  Ves.  jun.  357. 

(b)  Ca.  Temp.  Talb.  176. 

(c)  2  Ves.  jun.  367. 


1832. 


Church 
v. 

Kemble. 


CASES  ;[N  CHANCERY. 

[The  Vtce-C/iancellor : — The  question  is  whether  the 
Testatrix  meant  the  disposition  to  take  effect  in  all 
events,  or  only  in  the  event  of  her  having  the  power  to 
make  it.  If  the  Testatrix  had  an  absolute,  uncondi- 
tional intention  to  give  what  she  could  not,  then  a  Case 
of  Election  would  arise.] 

Mr.  Knight  and  Mr.  Shapter  for  the  Trustees 
named  in  the  Codicil : 

If  Mrs.  Church  insists  on  taking  a  Share  of  the  ap- 
pointed Fund  under  the  Will,  the  effect  of  the  Codicil 
is  to  compel  her  to  relinquish  the  Life  Interest  thereby 
given  to  her  in  the  Testatrix's  General  Estate.  The  Co- 
dicil refers  to  the  Will ;  and,  in  the  Will,  we  find  that 
the  Testatrix  gives  her  own  Property  and  that  which 
was  the  subject  of  the  Power,  as  one  entire  Fund.  The 
words,  "  or  otherwise,"  comprise  both  her  own  Pro- 
perty and  that  which  was  the  subject  of  the  Power. 
The  words:  "  In  case  I  have  the  Power  so  to  do,"  are 
implied  in  every  execution  of  a  Power.  There  is  no 
difference,  in  substance,  between  saying:  ''In  case  I 
have  the  Power,"  and :  "  In  pursuance  of  the  Power." 
It  is  clear  that  the  Testatrix  intended  to  dispose,  by  the 
Codicil,  both  of  her  own  Property  and  of  that  which 
was  the  subject  of  the  Power:  and  she  had  the  Power 
so  to  do,  by  the  operation  of  the  Law  of  Election. 
Bristow  V.  Warde  (d) ;  Moore  v.  Butler  (c). 

Mr.  Theobald  appeared  for  the  Trustees  of  Richard 
HolberfB  WUl. 

The  Vice-Chancellor  : 
I  cannot  think  this  to  be  a  Case  of  Election. 


529 

1832. 


Church 

V. 

Kemblb. 


(d)  2  Ves.  jun.  336.  (r)  2  Sch.  &  LcC  1249. 

<v 
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ClIUKClI 

V. 


1832.  It  strikes  me  that  all  that  the  Testatrix  meant  to  do 

by  her  Codicil,  was  to  dispose  of  the  Property  which 
was  the  subject  of  the  Power,  and  not  to  affect  any 
KuMBLE.  Property  ;  and  that  she  only  meant  to 

appoint  the  Property  in  a  given  manner,  provided  she 
had  the  l^ower  so  to  do.  But  she  had  no  such  Power; 
and,  consequently  the  Codicil  is  inoperative. 

The  effect  of  my  Decision  is  that  the  Infant  Defend- 
ants are  not  entitled  to  any  hing. 


1832:  NELSON  V.  CARTER. 

21st  November. 

^      '         The  Will  of  the  Testatrix  in  this  Cause  contained  the 
following  Bequest :  "  I  give  to  the  Daughters  of  Sarah 
A  Legacy  of     Hendt/,  Relict  of  Dr.  John  Hendy,  of  the  Parish  of  St 

1,000/.,  •'being  p^^^.^  and  Island  of  Barbadoes,  and  her  Grand- 
Part  of  the 

IN] onies  received  daughters  that  shall  be  livmg  at  my  Decease,  the  sum 
hy  J  from        of  1,000/.,  being  some  part  of  Monies  received  from 
"J^G  ^buTnot         I^^^^or  Mrs.  Ann  Greaves,  jun.  deceased,  but  not 
rcniittedto  me,"  remitted  to  me,  their  Brother  John  having  received 
is  specific.        large  Sums  for  my  good  Friend  his  Mother,  my  Attorney 
on  the  Island,  and  spent  it.''    One  of  the  questions  in 
the  Cause  was  whether  the  Legacy  was  demonstrative 
or  specific.    The  Cases  cited  were  Rider  v.  Wager  (a\ 
on  one  side,  and  Gillaume  v.  Adderleyijb),  Gittbu  v 
Steele  (c),  and  Badrick  v.  Stevens  {d)  on  the  other. 

The  Vtce-Chancellar  said  that  he  was  clearly  of 
opinion  that  the  Legacy  was  specific,  as  it  was  a 

(a)  a  P.  W.  328.  (d)  3  Bro.  C.  C.  f3i-  ^ 

(b)  15  Ves.  384.  the  Note  to  that  Case  in  Mr. 

(c)  1  Swans.  24.  BelFs  Edit. 
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Bequest  of  part  of  the  Fund  received  from  Ann  Greaves,  1832 
and  that  Rider  v.  Wager  had  been  over-ruled  by  a 
variety  of  Cases. 


Mr.  Knightj  Mr.  Twiss,  Mr.  Blenman,  and  Mr. 
Sharpe  appeared  for  the  different  Parties. 


Nelson 


V. 

Carter. 


DEWES  V.  BERESFORD.  1832  : 

aad  November. 


One  of  the  Defendants  in  this  Cause,  had  been  taken,  Jurisdiction. 

on  an  Attachment,  by  the  Sheriff  of  Middlesex,  for  non-     J^Iarshd  of^ 

payment  of  a  Sum  of  Money  which  he  had  been  di-    ^^^^  ^  * 

rected  to  pay  by  the  Decree.    Whilst  he  was  in  the  After  a  Defend- 

SheriflF's  Custody,  a  Writ  of  Habeas  Carpus  cum  Causis,  ^^aS^br^ 

issued  in  an  Action  brought  against  him  in  the  Court  Sheriff  for  non- 

of  King's  Bench,  under  which  he  was  carried  before  Pjyn"ent  of^  ^ 

one  of  the  Judges  of  that  Court,  who  committed  him  of  ^a^^a*  Cor- 

to  the  Custody  of  the  Marshal  of  the  King's  Bench  pus  cum  Causis, 

Prison.    The  Plaintiff  then  moved  this  Court  for  a  'ss^^d  in  an  Ac- 

tion  brought 

Habeas  Corpus  directed  to  the  Marshal,  requiring  against  him  in 
him  to  produce  the  Body  of  the  Defendant  in  Court ;  ^^.^j^'  he^as 
which  was  ordered.    The  Marshal,  on  bemg  served  turned  over,  by 
with  the  Writ,  returned  that  he  was  unable  to  obey  it,  a  Judge's  Or- 
as  the  Defendant  had  escaped  from  his  Custody.  of  K^B 

who  suffered 

Mr.  Knight  and  Mr.  L<rcat,  for  the  Plaintiff,  now  ^^g'^ourt^on 
moved  that  the  Marshal  might  be  ordered  to  pay,  into  Motion,  ordered 
Court,  the   Money  which  the  Defendant  had  been  the  Marshal  to 
directed  to  pay.    They  referred  to  the  Cases  in  which  fo7whkh\Te^^ 
Sheriffs  who  had  suffered  Defendants  to  escape,  after  Defendant  had 
having  taken  them  on  Attachments  for  non-payment  been  attached. 

o  o  3 
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of  Money,  had  been  ordered  to  pay  the  Money  (a),  and 
added  that,  as  the  Defendant  had  been  handed  over  to 
the  Custody  of  the  Marshal,  under  a  Habeas  Carjnu 
cum  Causis,  he  had  been  transferred,  subject  to  all  the 
Detainers  that  were  in  force  s^ainst  him. 

Mr.  Kindersley,  contrct^  said,  that  the  Marshal  was 
not  an  Officer  of  this  Court,  as  the  Sheriff  was,  and, 
therefore,  could  not  be  subject  to  its  summary  jurisdic- 
tion. 

The  Vice- Chancellor  said  that  the  transferring  of  the 
Defendent  to  the  Custody  of  the  Marshal,  was  merely 
a  substitution  of  one  Ministerial  Officer  for  another,  and 
granted  the  Motion. 

(a)  See  Beames  on  Costs,  138 ;  and  CoUard  v.  Hartf 
antCy  p.  10. 


1832. 
Dewes 

V. 

Bbresfohd. 


1832 : 
sad  November. 

Practice, 
Administrator, 

In  a  Suit  against 
the  Bank  and  an 
Administrator, 
appointed  under 
38  Geo.  3,  c.87, 
the  Court  on 
Motion^  bejore 
Decree^  ordered 
Stock  standing 
in  the  Testator  s 
Name  to  be 
transferred  to 
the  Accountant- 
general. 


WARBURTON  v.  HILL. 

The  survii^ing  Executor  of  the  Testator  in  this  Cause 
having  absconded  and  being  out  of  the  Jurisdiction  of  the 
Court,  Letters  of  Administration  to  the  Testator  had 
been  granted,  under  38  Geo.  3,  c.  87,*  to  the  Defendant 

*  It  is  enacted,  by  the  above  Act,  that,  at  the  expiration 
of  twelve  calendar  months  from  the  death  of  any  Testator,  if 
the  Executors  or  Executor  to  whom  Probate  of  the  Will 
shall  have  been  granted,  are  or  is  then  residing  out  of  the 
Jurisdiction  of  the  Courts  of  Law  and  Equity,  it  shall  be  law- 
ful for  the  Ecclesiastical  Court  which  hath  granted  Probate 
of  such  Will,  upon  the  application  of  any  Creditor,  Next  of 
Kin,  or  Legatee,  grounded  on  the  Affidavit  thereinafter  men- 
tioned, to  grant  such  special  Administration  as  thereinafter 
mentioned. 
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Sarah  Hill.   Two  sums  of  Stock  remained  standing  in  1832. 

the  Testator's  Name.  The  Bill  was  filed,  by  the  Legatees    '  ' 

under  the  Will,  against  Sarah  Hill  and  the  Governor  ^^arburton 

and  Company  of  the  Bank  of  England,  praying  that  jJjll 

Sarah  Hill  might  be  decreed  to  transfer  the  Stock,  and 

to  pay  the  Dividends  which  remained  unreceived,  into 

Court,  in  Trust  in  the  Cause,  and  for  an  Injunction  to 

restrain  the  Governor  and  Company  from  permitting  the 

Executor  to  sell  out  or  transfer  the  Stock,  or  receive 

the  Dividends ;  and  that  the  Bank  might  be  decreed  to 

permit  Sarah  Hill  to  make  the  Transfer. 


Sect.  3  contains  the  Form  in  which  the  Administration  is 
to  be  granted.  It  is  partly  as  follows :  ^*  And  whereas  the 
Surrogate  aforesaid  having  duly  considered  the  Premises,  did, 
at  the  Petition  of  the  said  ,  decree  Letters  of 

Administration  of  all  and  singular  the  Goods,  Chattels  and 
Credits  of  the  said  deceased  to  be  committed 

and  granted  to  you  the  said  ,  named  by  or  on 

the  behalf  of  the  said  ,  a  Creditor  ^Legatee  or 

one  of  the  Next  of  Kin)  of  the  said  deceased  {as  the  case  may 
be)  limited  for  the  purpose  to  become  and  be  made  a  Party 
to  a  Bill  or  Bills  to  be  exhibited  against  you  in  any  of  His 
Majesty's  Courts  of  Equity,  and  to  carry  the  Decree  or  De- 
crees of  any  of  the  said  Court  or  Courts  into  effect,  but  no 
further  or  otherwise  (Justice  so  requiring),"  &c. 

The  5th  Section  enacts,  That  it  shall  be  lawful  for  the 
Accountant-general  of  the  Court  of  Chancery,  or  for  the 
Secretary  or  Deputy  Secretary,  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  transfer,  and  for  the  Governor 
and  Company  of  the  Bank  of  England  to  suffer  a  transfer  to 
be  made,  of  any  Stock  belonging  to  the  Estate  of  such  de- 
ceased Person  into  the  Name  of  the  Accountant-general,  in 
Trust  for  such  Purposes  as  the  Court  shall  direct,  in  any 
Suit  in  which  the  Person  to  whom  such  Administration  hath 
been  granted,  shall  be  or  may  have  been  a  Party. 

o  o  4 
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The  Governor  and  Company  of  the  Bank,  by  their 
Answer,  submitted  whether  Sarah  Hill  could  legally 
and  eiTectually  transfer  the  Stock  and  receiye  the 
Dividends,  under  the  Letters  of  Administraticm  granted 
to  her. 

Mr.  Barber,  for  the  Plaintiffs,  now  moved  (before 
Decree)  that  the  transfer  into  Court  might  be  made 
according  to  the  Prayer  of  the  Bill,  and  that  thereupon 
the  Bill  might  be  dismissed  against  the  Bank,  with 
Costs  to  l>e  taxed  and  retained  by  them  out  of  the  un- 
received  Dividends,  and  that  they  might  pay  the  resi- 
due of  the  Dividends  to  Sarah  HiU,  and  that  she  might 
pay  them  into  Court  in  Trust  in  the  Cause. 

Mr.  Phillimare,  for  the  Bank,  contended  that  the 
Order  sought  must  be  made  by  Decree,  and  not  upon 
Motion,  as  appeared  by  the  terms  of  the  Letters  of 
Administration. 

But  the  Vtce-Chancellor  granted  the  Motion,  sayii^ 
that  the  grant  of  Administration  by  the  Ecclesiastica] 
Court,  justified  the  Bank  in  permitting  the  Transfer. 


1832. 
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BROWN  V.  STEAD.  1832: 

123d  November. 

By  an  Indenture  of  the  16th  of  April  1819,  J.  R.  Og^  Mortgagor  and 
den  mortgaged  certain  Messuages  and  other  Heredita-  Mortgagee. 
ments,  to  the  Plaintiffs,  for  600  years,  for  securing  the  Priority. 
repayment,  with  Interest,  of  2,000  Z.  lent  to  him  by  the  a  second  Mort- 
Piaintiffs.    By  Indentures  of  the  1st  and  2d  of  Novem-  gagee  took  a  ^ 
ber  1824,  Ogden  mortgaged  the  Premises  to  the  De-  SiTE^ty^of 
fendant,  in  Fee,  for  securing  the  repayment  of  1,300/.  Redemption,  in 
with  Interest.    By  an  Indenture  of  the  14th  of  March  ^Sebtf  due""^ 
1825,  Ogden  charged  the  Premises  with  the  repayment  to  himself  and 

to  the  Plaintiffs  of  600  Z.  and  Interest  on  the  10th  of  the  other  Mort- 

ffasrees  which 

September  then  next.    By  an  Indenture  of  the  31st  of  hethereby  took 

October  1829,  made  between  Ogden,  of  the  one  part,  upon  himself 

and  Stead,  of  the  other  part,  after  reciting  the  Inden-  to  p^jr^He^ 

tnres  before  mentioned :  that,  upon  an  Account  taken,  that  his  Debt 

3,908/.  19*.  2d.  was  found  and  admitted  to  be  due,  to  was  extinguish. 

edy  andy  there- 

tbe  Plaintiffs,  up  to  the  day  of  the  date  of  the  Inden-  fore,  that  in  a 

ture  now  in  statement,  and  that,  upon  an  account  stated  Foreclosure  Suit 

and  settled  between  the  Defendant  and  Ogden,  1,625/.  ^nst  Wm,  by 

was  found  due  to  the  former,  and  that  those  two  Sums  the  Parties  enti- 

were  considered  to  be  the  full  Value  of  the  Premises ;  ^^^^.^^F'"^ 
1^        /•    J  and  Third  Mort- 

and  that  the  Defendant  had  agreed  with  Ogden  for  the  gages,  he  was 

absolute  purchase  of  the  Premises  for  4,723/.  IBs.  2d.,  not  entitled  to 
out  of  which  he  was  to  pay  the  3,098/.  195.  2d.  to  the  DebUn  priority 
Plaintiffs,  the  first  Mortgagees,  and  to  retain  the  re-  to  the  Third 
mainder  of  the  Purchase-money  in  satisfaction  of  his  Mortgage. 
Mortgage-debt :  It  was  witnessed  that,  in  consideration 
of  the  3,098/.  195.  2d.  due  from  Ogden  to  the  Plain- 
tiffs, the  payment  of  which  the  Defendant  thereby  tooh 
upon  himself  and  ujwn  his  Heirs,  Executors,  Administra- 
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tors  and  Assigns^  and  also  in  consideration  of  the  1,626/^ 
(which  two  Sums,  amounting  together  to  4,723/.  19s.  ^d^ 
were  mentioned  to  be  the  consideration  for  the  absolute 
purchase  of  the  Premises,)  Ogden  conveyed  the  Equity  of 
Redemption  of  the  Premises,  subject  to  the  Mortgage 
and  further  chaise  to  the  Plaintiffs  and  the  principal 
Sums  and  Interest  secured  thereby,  to  the  Defendant  in 
Fee ;  and  the  Defendant  covenanted  with  Ogden  to  pay 
such  principal  Sums  and  Interest,  and  all  Costs,  Charges 
and  Expenses  relating  thereto. 

The  Defendant  not  having  paid  what  was  due  to  the 
Plaintiffs,  they  filed  a  Bill  of  Foreclosure  against  him. 

The  Defendant,  in  his  Answer  said  that  his  Mortgage 
of  November  1824,  was  a  prior  Incumbrance  to  the  Plain- 
tiffs' further  charge  of  March  1825 ;  and  he  denied  tha^ 
he  had  covenanted,  in  the  Indenture  conveying  to  him 
the  Equity  of  Redemption  of  the  Premises,  to  pay  off 
the  2,000  Z.  and  600/.  and  the  Interest  accrued  due 
thereon,  except  that,  by  such  Indenture,  it  was  agreed 
that  such  Sums  were  to  be  raised  from  the  said  Here- 
ditaments and  Premises. 

Sir  E.  Sugden  and  Mr.WUbraham,  for  the  Plaintiffs : 

The  Conveyance  of  October  1829,  operated  as  an  ex- 
tinguishment of  the  Debt  due  from  Ogden  to  the  De- 
fendant, and  also  as  an  assumption,  by  the  Defendant, 
of  the  Debts  due  to  the  Plaintiffs.  An  aggr^ate  Sum 
was  made  of  all  the  three  Debts,  and  that  Sumwii 
made  the  consideration  for  tlie  Conveyance.  The  re- 
citals  of  the  Deed  show  that  the  Parties  intended  that 
the  Conveyance  should  be  a  satisfaction  of  the  Defend- 
ant's Debt,  and  that  the  Debt  due  to  the  PlaintiAy 
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were  the  only  Debts  to  which  the  Estate  was  to  be 
subject;  and  the  Defendant  has  covenanted  to  pay 
them.  If  the  Defendant's  Debt  still  exists,  he  cannot 
have  the  Equity  of  Redemption.  He  cannot  have  one 
Fee-simple  as  Purchaser,  and  another  as  Mortgagee. 
He  has  but  one  Fee-simple  in  him.  Toulmin  v.  Steere  (a) ; 
Parry  v.  Wright  (J). 

Mr.  Knight  and  Mr.  O.  Richards,  for  the  De- 
fendant : 

The  Cases  of  Greswold  v.  Marsham  (c),  and  Mocatta 
v.  Murgatroyd  (d),  do  not  warrant  the  position  in  sup- 
port of  which  they  were  cited  by  Sir  W.  Grant,  M.  R. 
in  Toulmin  v.  Steere.  Mocatta  v.  Murgatroyd  is,  if  any 
thing,  an  authority  in  our  favour.  The  third  point  decid- 
ed in  that  Case,  was :  That  though  A,,  the  Mortgagee, 
where  there  were  subsequent  Mortgages,  took,  after- 
wards, a  Release  of  the  ultimate  Equity  of  Redemption, 
yet  this  did  not  oblige  the  said  A.,  who  had  taken  a  Re- 
lease of  such  Equity,  to  pay  the  intermediate  Mort- 
gages provided  he  would  still  waive  the  Release  made 
to  him  of  the  Equity."  Here  we  are  desirous  of  waiving 
the  conveyance  of  the  Equity  of  Redemption.  If  Stead 
had  brought  an  Action  on  his  Bond,  against  Ogden, 
Ogden  could  not  have  pleaded  the  Release  of  1829. 

The  Case  of  Parry  v.  Wright  has  very  little  to  do 
with  the  present  question.  There,  certain  prior  Secu- 
rities had  been  gotten  in,  and  the  Defendant  wanted  to 
set  them  up  again;  but  that  was  impossible,  as  the 
Securities  had  been  gotten  in,  and  the  Defendant  had 
tio  Equity  for  setting  them  up  again. 


(a)  3  Mer.  210.  (c)  2  Ch.  Ca.  170. 

<4)  1  Sim.  &  Stu.3C9-  {d)  1  P.  W.  393. 
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Stead,  when  he  took  the  Conveyance  of  1829,  ia- 
tended  to  save  Ogden  harmless^  but  not  to  place  the 
Plaintiffs  in  a  better  situation  than  they  were  in  before. 
Stead  is  at  liberty  to  waive  the  Benefit  of  the  Convey- 
ance of  1829,  if  he  thinks  fit,  and  therefore  Ogden 
ought  to  have  been  made  a  Party  to  the  Suit. 

The  Vice-Chancellor  : 

My  opinion  is  that  the  Transaction  of  1829,  de- 
stroyed the  Debt  at  Law.  It  is  clear  that,  if  the  Debt 
was  not  destroyed  at  Law,  it  was  in  Equity;  and, 
if  Stead  had  brought  an  Action  on  his  Bond,  this  Cout 
would  have  restrained  the  Action.  The  Release  of  1839, 
itself,  manifestly  shows  that  it  was  the  intention  of  the 
Parties  that  Stead  should  take  the  Estate  burdened 
with  the  Debts  due  to  the  Plaintiffs,  and,  therefore, 
he  must  be  bound  by  the  Terms  of  the  Deed ;  and  the 
Plaintiffs  are  clearly  entitled  to  the  Relief  they  ask. 


1R32. 


Brown 

V. 

Stead 


183a: 
23d  November. 

wm. 

Cunst  ruction. 
Portions. 
Vesting. 


TUCKER  V.  HARRIS. 

Thomas  JOHNSON,  Esq.,  being  possessed  of 
22,000  /.  Four  per  Cent.  Bank  Annuities,  and  4,500t 
Royal  Exchange  Assurance  Stock,  by  his  Will,  dated 
the  29th  of  March  1794,  gave  the  22,000/.  Four 
per  Cents,  to  Trustees,  and  then  expressed  himself 


Testator  gave 
5,000  /.  to  Trus- 
tees, in  Trust  for  his  Daughter  E ,  for  Life,  and,  afler  her  Death,  in 
Trust  to  apply  the  Interest  for  the  maintenance  of  all  her  Children 
an  should  bt  living  at  her  Deaih,  during  their  Minorities,  and,  on  their 
attaining  Qi,  in  Trust  to  transfer  the  same  equally  between  them. 
But  if  E.  should  die  without  leaving  any  such  Child,  or  leaving  such 
the^  should  all  die  under  2 1 ,  then  to  transfer  the  same  unto  such 
Children  of  F.,  as  should  be  living  at  £.'s  Death  toiihout  Issue.  One 
of  E,*s  Children  attained  21,  but  died  in  E.*&  lifetime.  Held  that 
that  Child  did  not  take  a  vested  Interest. 


Tucker 
r. 
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as  follows : And,  as  to  the  Sum  of  5,000  L  Bank  Four  1832. 
per  Cent.  Annuities^  part  of  the  said  Sum  of  22,000 1  Bank 
Four  per  Cent.  Annuities,  upon  Trust  to  pay  and  apply 
the  Interest  and  Dividends  of  the  said  Sum  of  6,000/.  Harkis 
Bank  Four  per  Cent.  Annuities,  unto  my  Daughter 
Elizabeth  Minshaw  (wife  of  Harry  George  Mimhaw) 
for  and  during  the  Term  of  her  natural  Life,  upon  her 
own  single  and  separate  Receipt  and  Receipts,  and  not 
to  be  anywise  subject  to  the  Control,  Debts  or  Engage- 
ments of  the  said  Harry  George  Minshaw,  or  any  future 
Husband  or  Husbands,  and,  from  and  after  the  Decease 
of  my  said  Daughter  Elizabeth  Minshaw,  upon  Trust 
to  pay  and  apply  the  Interest  and  Dividends  of  the  said 
Sum  of  6,000 1.  Bank  Four  per  Cent.  Annuities,  for  the 
Maintenance,  Education,  Benefit  and  Advantage  of  all 
and  every  the  Child  and  Children  of  my  said  Daughter 
Elizabeth  Minshaw,  as  shall  be  living  at  the  time  of  the 
Decease  of  my  said  Daughter,  during  their  respective 
Minorities,  and,  on  their  respectively  attaining  the  Age 
of  21  Years,  upon  Trust  to  transfer  the  said  Sum  of 
5,000/.  Bank  Four  per  Cent.  Annuities,  equally  between 
them.  Share  and  Share  alike;  but,  in  case  my  said 
Daughter,  Elizabeth  Minshaw,  shall  happen  to  depart 
this  Life,  without  leaving  any  such  Child  or  Children,  or 
leaving  such,  if  such  Child,  or  all  such  Children  shall 
happen  to  depart  this  life  before  attaining  the  Age  of 
21  Years,  then  and  in  such  case  upon  Trust  to  transfer 
the  said  Sum  of  6,000/.  Bank  Four  per  Cent.  Annuities, 
unto  and  equally  between  such  Children  of  my  said 
Son  Freelove  Johnson,  or  of  my  Daughters,  Sarah 
Wilson  and  Mary  Johnson,  as  shall  be  living  at  the 
time  of  the  Decease  of  my  said  Daughter,  Elizabeth 
Minshaw  without  Issue,  or  of  the  last  of  such  Issue 
under  21,  and  with  the  like  power  to  my  Executors 
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and  Trustees  to  apply  the  Interest  of  their  respective 
Shares  therein^  for  their  Benefit,  during  their  respective 
Minorities.  And,  as  to  the  Sum  of  1,000/.  Royil 
Exchange  Assurance  Stock,  part  of  the  said  Sum  of 
4,500/.  Royal  Exchange  Assurance  Stock,  upon  Trust 
to  pay  and  apply  the  Interest  and  Dividends  of  the 
same,  to  my  said  Daughter  Elizabeth  Minshaw,  for  and 
during  the  Term  of  her  natural  Life,  upon  her  own 
single  and  separate  Receipt,  and  with  the  like  Remain- 
ders in  favour  of  her  Issue,  and,  in  default  thereof,  in 
favour  of  the  Issue  of  my  other  Children  as  is  beron- 
before  directed  and  appointed  in  respect  of  the  stid 
Sum  of  5,000/.  Four  per  Cent.  Bank  Annuities  herein* 
before  left  for  their  Benefit  as  aforesaid." 

Elizabeth  Minshaw  survived  her  Husband,  and  died 
in  February  1832.  They  had  Issue  three  Children  only, 
namely  ilfary,  Harriet  Freelave,  and  Elizabeth  LomsOynH 
of  whom  had  long  since  attained  21.  Mary  married  the 
Defendant  Harris,  Harriet  Freelove  married  the  De- 
fendant Davidson,  and  Elizabeth  Louisa  married  the 
Plaintiff,  and  died  in  February  1830  without  leaving 
any  Issue. 

The  Plaintiff,  having  taken  out  Administration  to  hb 
Wife,  filed  his  Bill  against  Mr.  and  Mrs.  Harris,  and 
Mr.  and  Mrs.  Davidson,  and  their  Children,  and  abo 
against  the  Testator's  Personal  Representatives,  praying 
that  one  Third  of  the  5,000  /.  Four  per  Cents,  and  l,000t 
Royal  Exchange  Assurance  Stock,  might  be  transferred 
to  him.  Mr.  and  Mrs.  Harris  and  Mr.  and  Mis. 
Davidson  put  in  a  general  Demurrer  to  the  BilL 


1832. 


Tucker 

V. 

Harris. 


The  question  was,  whether  Mrs.  Tucker  took  averted 
Interest  in  one  Third  of  the  5,000/.  Bank  Annuities  and 
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1,000/.  Royal  Exchange  Assurance  Stock,  on  her  at- 
taining 21  y  notwithstanding  she  died  in  her  Mother's 
lifetime  ? 

Sir  JE.  Sugden  and  Mr.  Rudall,  in  support  of  the  De- 
murrer, said  that  it  appeared,  from  the  whole  frame  of  the 
Will,  that  the  Testator  did  not  intend  to  give  any  Be- 
nefit, except  to  Persons  who  should  be  living  at  the 
time  when  the  previous  Interests  failed  of  effect:  that 
there  was  no  Bequest,  in  the  Will,  in  which  the  words 
of  contingency  were  dropped :  that,  where  it  was  evi- 
dent, from  the  language  of  the  Instrument,  that  Children 
were  not  to  take  unless  they  survived  their  Parents,  the 
Court  must  hold  that  their  Interests  are  contingent. 
Howgrave  v.  Cartier{a);  Fry  y.  Lord  Sherborne  {b); 
Hotckkin  V.  Humfrey(c)'y  Fitzgerald  Field (d);  Sal- 
hddy.  Vernon  (e);  Billingsky  v.  Wills(f);  Howes  y. 
Herring  (g).  The  Case  of  Torres  v.  Franco  (h)  is  clearly 
distinguishable  from  the  present  Case :  for,  there,  a  Ti-ust 
was  declared  for  such  only  of  the  Children  as  should 
survive  their  Mother,  and  yet  the  Gift  over  was  not  to 
take  effect  unless  all  the  Children  died  under  21  and 
unmarried ;  and,  on  account  of  that  inconsistency  in  the 
Settlement,  it  was  held  that  the  Son  who  attained  21, 
took  a  vested  Interest,  though  he  died  in  his  Mother's 
lifetime. 

Mr.  Pepys  and  Mr.  James  Russell,  in  support  of 
the  Bill: 

This  is  the  Case  of  a  Will,  and  not  of  a  Settlement. 
In  either  case,  however,  the  Court  struggles  to  give  the 

(a)  3  Ves.  &  Beam.  79.  (e)  1  Eden,  64. 


183a. 


Tucker 
t;. 

Uauris. 


(b)  Ante,  Vol.  III.  p.  243. 

(c)  2  Madd.  65. 

(d)  1  Riiss.  416. 


(/)  3Atk.  219. 

{g)  Maclell.&Youn.ii95. 

(A)  1  Russ.  &  Myl.  649. 
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TUCKEB 
V. 

Harris. 


Child  a  Property  that  it  may  rely  upon,  and  not  a  Pro- 
perty which  is  contingent  on  its  surviving  the  Parents; 
and,  though,  the  Instrument  describes  those  Children 
only  who  may  survive  both  or  either  of  their  Parents,  it 
is  construed  to  include  all  the  Children.  The  language 
used  by  the  Testator  has  proceeded  from  his  supposing 
that  they  would  all  be  Minors  at  the  Death  of  their 
Mother.  In  Powis  v.  Burdett  (t),  there  was  no  de- 
scription of  a  Child  who  should  not  survive  the  Father; 
and  yet  Lord  Eldon  held  that  the  Son  who  attained  21, 
but  died  in  the  lifetime  of  the  Father,  took  a  vested 
Interest.  The  reasoning  of  Sir  W.  Cfrant,  in  Howgrave 
V.  Cartier{k)y  applies,  almost  verbatimy  to  this  Case. 
His  Honor  says :  As  I  have  said,  all  depends  upon 
the  correct  use  of  the  word  such^  which  restrains  it  to 
Children  surviving  the  Parents,  and  being  then  21,  or 
afterwards  attaining  that  age.  Throughout  the  whole 
Settlement,  this  word  sticky  is,  in  various  instances,  not 
only  so  incorrectly,  but  so  absurdly  and  unmeaningly 
applied,  that  it  is  evident  the  Parties  had  no  precise  or 
definite  notion  of  the  effect  of  its  introduction  in  any 
given  Clause."  So,  in  this  Case,  the  word  such  is  used 
so  as  to  have  no  meaning,  or  to  lead  to  an  absurdity. 
It  is  impossible  to  distinguish  Torres  v.  Franco  firom 
the  present  Case.  Here  the  first  Gift  is  for  the  Benefit 
of  the  Children  of  Elizabeth  Minshaw  who  should  be 
living  at  her  Death ;  but,  under  the  Gift  over,  no  Per- 
sons are  to  take,  unless  they  are  living  at  the  Death 
of  Elizabeth  Minshaw  without  Issue.  Maitland  r. 
Chalie(l). 


There  is  another  Part  of  the  Will  which  strengftheos 
our  Case ;  and  that  is  the  Gifl  of  the  Uoyal  Exchange 


(f)  9  Ves.  428. 

(/)  3  V.     B.  79;  src  89. 


(/)  Madd.  &  Geld.  2^ 


CASES  IN  CHANCERY. 


543 


Assurance  Stock  to  Elizabeth  MinshaWy  with  the  like 
Remainders  in  favour  of  her  Issue,  and,  in  Default 
thereof,  in  favour  of  the  Issue  of  the  other  Children  of 
the  Testator.  Clearly,  therefore,  in  this  Will,  there  is 
no  Gift  over  except  on  a  general  failure  of  Issue  of 
Elizabeth  Minshaw :  and,  that  being  so,  the  Question  is 
at  an  end ;  for,  according  to  Perfect  v.  Lord  Curzon{m\ 
the  Gift  over  must  be  such  as  neoessarily  to  take  effect 
if  there  should  be  no  Child  living  at  the  Death  of  Eliza- 
heth  Minshaw,  who  should  attain  21. 

The  Vice-Chancellor  : 
The  Question  is  whether  this  Case  can  be  brought 
within  the  principle  of  Perfect  v.  Lord  Curzon,  or,  in  other 
words,  whether  there  is  any  ambiguity  as  to  the  event 
on  which  the  Limitation  over  is  to  take  effect.  I  con- 
fess it  appears  to  me  to  be  rather  a  plain  Case,  and  that 
there  is  no  such  ambiguity. 

In  Cases  of  Settlements,  if  there  is  reason  to  collect, 
however  loose  and  ambiguous  the  language  may  be,  that 
all  the  Children  of  the  Marriage  were  intended  to  take, 
then,  although  there  may  be  Words  which  go  to  express 
that  those  only  shall  take  who  shall  be  living  at  the 
Death  of  the  Parent,  the  Court  holds  that  all  the  Chil- 
dren who  attained  the  Age  of  21,  although  they  died  in 
the  lifetime  of  the  Parent,  shall  take.  A  Gift  by  Will 
differs  from  the  Case  of  a  Trust  declared  by  a  Settle- 
menty  because,  in  the  former,  there  is  no  supposition 
that  any  Persons  can  be  intended  to  take,  except  those 
who  are  described  as  takers.  In  this  Case,  the  Testator 
has  given  the  Sum  of  5,000/.  Stock  to  Trustees,  upon 
Trust  to  pay  the  Interest  and  Dividends  thereof  to  his 
(m)  5  Madd.  442. 

Vol.  V.  p  p 


1832. 


Tucker 

V. 

Harris. 
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Daughter,  during  the  term  of  her  natural  Life,  and, 
after  her  Death,  upon  Trust  to  pay  and  apply  the  Inte- 
rest and  Dividends  thereof  for  the  Maintenance  and 
Education  of  all  and  every  the  Child  and  Children  of 
his  Daughter  as  should  be  living  at  the  time  of  her 
Decease.   That  part  of  the  Will  is  perfectly  clear  and 
unambiguous,  and  it  affords  the  first  Declaration  of  the 
Testator's  Intention  that  those  Persons  only  shodd 
take  in  Remainder,  who  should  answer  the  description 
of  Children  living  at  the  Death  of  the  Daughter.  He 
then  proceeds :     During  their  Minorities,  and,  on  their 
respectively  attaining  the  Age  of  21  years,  upon  Trust 
to  transfer  the  said  Sum  of  5,0002.  equally  between  them, 
Share  and  Share  alike ;  but,  in  case  my  said  Daugh- 
ter shall  happen  to  depart  this  Life,  without  leaving  any 
such  Child  or  Children,"  that  is,  living  at  her  Death, 
or  leaving  such,  if  such  Child  or  all  such  Children 
shall  happen  to  depart  this  Life  before  attaining  the  Age 
of  21  years,  then  upon  Trust  to  transfer  the  said  Sum  of 
5,000  /.,  unto  and  equally  between  such  Children  of  my 
Son  or  of  my  Daughters  (describing  them)  as  shall  be 
living  at  the  time  of  the  Decease  of  my  said  Daughter, 
Elizabeth  MinshaWy  without  Issue,  or  of  the  last  of  sadi 
Issue  under  21."  And  the  Question  is  whether,  in  conse- 
quence of  the  Testator  having  used  this  word  "  Issue/' 
it  can  be  said  that  Issue,  generally,  were  meant.    It  is 
clear  to  me  that  this  Will,  itself,  affords  the  constnictioo 
that  Issue,  generally,  cannot  be  meant,  and  that  the 
words,     without  Issue,"  must  be  taken  to  refer  to  the 
Event  which  he  has  first  described  in  making  the  Gift 
over,  namely,  the  Event  of  the  Daughter  dying  without 
leaving  any  suck  Child  or  Children ;  and,  when  he  says: 
"  or  of  the  last  of  such  Issue,"  he  means  the  last  of  such 
Issue  as  he  has  before  spoken  of  in  the  second  Branch 
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of  the  Contingency  that  he  has  before  described,  where 
he  says,  "  or  leaving  such,  if  such  Child,  or  all  such 
Children,  shall  happen  to  depart  this  Life  before  attain- 
ing the  Age  of  21  years."  And  that,  by  the  term  /me, 
the  Testator  did  not  here  mean  Issue,  generally,  but 
Children,  I  think,  is  manifest  from  the  Clause  which 
relates  to  his  Uoyal  Exchange  Assurance  Stock :  fon 
there,  he  directs  the  Trustees :  "  to  pay  the  Interest  of 
the  same,  to  my  Daughter  Elizabeth  for  and  during  the 
Term  of  her  natural  Life,  upon  her  own  single  and  sepa- 
rate Receipt,  and,  with  the  like  Remainders  in  favour  of 
her  Issue,  and,  in  Default  thereof,  in  favour  of  the  Issue 
of  my  other  Children,  as  hereinbefore  directed  in  respect 
of  the  said  Sum  of  6,000  Z."  Now  there  is  no  Gift, 
whatever,  to  any  Issue  of  a  Child,  other  than  to  the 
Children  of  that  Child,  therefore  it  is  clear  that,  when 
in  this  latter  Clause,  he  uses  the  Term  ^*  Issue,"  he  re- 
fers to  the  Children  of  a  Child :  and  he  must  be  taken 
to  have  used  that  Term,  in  the  same  sense,  in  the  former 
Clause,  in  which  he  gives  over  the  5,000/.  in  the  event  of 
his  Daughter  dying  without  Issue :  and,  when  he  says : 
the  last  of  such  Issue,"  he  can  only  be  speaking  of 
the  last  Survivor  of  the  Children  of  his  Daughter  that 
might  happen  to  be  living  at  her  Death. 


1832. 


Tucker 
r. 

Harris. 


This  Will,  therefore,  so  clearly  interprets  itself,  that 
there  can  be  no  doubt  as  to  the  meaning  of  the  general 
Expressions  used  in  it. 


Demurrer  allowed. 
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183a  :  HINXMAN  V.  POYNDER. 

23d  November. 

John  BLEADEN,  deceased,  by  his  WiU  dated 

Construction.         2Gth  of  June  1812,  gave  all  his  Real  Estates  to 

  Trustees,  in  Trust  to  sell  the  same  as  soon  as  conve- 

^j'^^g^J^^J^^  niently  might  be  after  his  Decease;  and  he  directed 

to  Trustees,  and  that  the  Proceeds  should  become  part  of  the  entire 

declared  that  he  g^j^^  Yund  thereafter  mentioned,  and  be  disposed  of 
had  made  no 

Provision  for  his  therewith ;  and  he  declared  that  he  had  made  no 

Grand-daughter  provision  for  the  PlaintiflF,  Katherine  Hinxman,  the 

her  deceased  Daughter  of  his  Son  Charles  Bleaden,  because  her 

Father  had,  in  Father  had  received  of  him,  in  his  lifetime,  divers 

his  lifetime,  re-  g^ms  of  Money  amounting  to  more  than  his  other 

ceived  more  . 

than  his  other    Children  had  severally  received  from  him  or  would  be- 

Children  would  come  entitled  to  under  his  Will ;  and  he  declared  his 
become  entitled 

to  under  his  ^^^^  Children  should  be,  as  nearly  as 

Will.  He  then  possible,  equally  benefited  from  his  Property :  and  he 

declared  Trusts  ^is  Personal  Estate  to  the  same  Trustees,  and 

of  an  equal  ^ 
Share  of  his 

Property  for  each  of  his  surviving  Children,  for  their  Lives,  with 
Remainders  to  tbeir  Children.  He  then  made  a  Codicil  as  follows : 
My  dear  Daughters,  is  that  you  do  give  my  dear  Grand-daugh- 
ter, K.  H.J  1,000  /.,  and  that  you  will  be  kind  to  E-  S.  And  it  is 
my  desire  that  you  do  give  her  some  Part  of  my  Table-linen  and 
Sheeting.  This  is  my  last  Wish."  By  a  subsequent  Codicil,  he 
made  some  alteration  in  the  Bequest  made,  by  his  Will,  in  favour 
of  one  of  his  Daughters,  and,  subject  thereto,  confirmed  his  Will. 
Held  that  the  second  Codicil  confirmed  the  first,  as  being  Part  of 
the  Will,  and  that  the  concluding  Sentence  of  the  first  Codicil,  was 
sufficient  to  create  a  Bequest  of  the  1,000/.  to  K,  i/.,  and  that,  as 
the  Articles  specifically  given  by  it  to  E.  5.,  passed,  by  the 
Will,  to  the  Trustees,  and  not  to  the  Daughters,  so  the  1,000/. 
was  to  be  paid,  not  by  the  Daughters  out  of  their  Life  In- 
terests, but  by  the  Trustees,  out  of  die  Testator's  general  Personal 
Esute. 
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directed  that  the  same  and  the  Monies  to  arise  from  the  '^32. 

»  y  ' 

Sale  of  his  Real  Estates,  should  form  one  entire  Sum  or     j|jj,xm  n 
Fund,  and  that  the  Trustees  should  stand  possessed  ^ 
thereof  in  Trust  to  pay  his  Debts  and  Legacies ;  and  he  Potnder. 
gave  to  them  4,000  Z.  out  of  the  said  Sum  or  Fund,  and 
directed  them  to  invest  the  same,  and  the  Residue  of 
the  same  Sum  or  Fund,  in  the  usual  Securities,  and 
to  stand  possessed  of  2,000  /.,  part  of  the  4,000  /.,  and 
also  of  one  Fourth  part  of  the  Residue  of  such  Trust- 
monies,  upon  Trust  for  his  Daughter  Sarah  the  Wife  of 
A.  H.  Steward,  for  her  Life,  for  her  separate  use,  and, 
after  her  Decease,  in  Trust  for  such  Persons  as  she  should 
appoint,  and,  in  default  of  Appointment,  in  Trust  for 
her  Children:  and  he  declared  similar  Trusts  as  to 
another  Fourth  part  of  the  Residue  of  the  Trust-monies, 
in  favour  of  his  Daughter  Edith  Meyer y  Widow,  and 
her  Children,  and,  as  to  the  remainder  of  the  4,000  /. 
and  another  Fourth  part  of  the  Residue  of  the  Trust- 
monies,  in  favour  of  his  Daughter  Catherine^  the  Wife 
of  Frederick  English^  and  her  Children,  and,  as  to  the 
remaining  Fourth  part,  in  favour  of  Mary  the  Wife  of 
Robert  Wiltshire  and  her  Children:  and  he  declared 
that  he  made  the  Provision  of  2,000  /.  for  Mrs.  Steward 
and  Mrs.  English  beyond  the  Provision  made  for  his 
two  other  Daughters,  because  he  had,  on  the  Marriages 
of  the  latter,  advanced  them  2,000     a-piece :  and  he 
appointed  the  Trustees  his  Executors. 

The  Testator  made  two  Codicils,  one  dated  in  1818, 
and  which  was  mentioned,  in  the  Bill,  as  the  first  Codi- 
cil, and  another  without  date,  but  which  was  written, 
by  the  Testator  himself,  on  a  piece  of  Paper  containing 
an  account  of  his  Property.  By  the  Codicil  of  1818, 
after  reciting  that  he  had  sold  out  4,000    Four  per  Cents., 
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and  advanced  the  Proceeds  to  Robert  Wiltshire,  and 
that  it  was  his  intention  that  his  Daughters'  Fortunes 
should  be  as  nearly  equal  as  possible,  he  directed  that 
a  Sum  equivalent  to  the  4,000  Stock,  should  be  de- 
ducted from  Mrs.  Wiltshire's  Share  of  his  Property,  so 
that  the  Shares  of  his  other  Daughters  might  not  be 
lessened  by  the  Sale  of  the  4,000  Stock :  and,  subject 
to  the  above  alteration,  he  ratified  and  confirmed  bis 
Will. 

The  other  Codicil  was  as  follows :  (a)  "  My  dear 
Daughters,  Mrs.  Steward,  Mrs.  Meyer,  Mrs.  WiltsUn 
and  Mrs.  English,  is  that  you  do  give  my  dear  Grand- 
daughter, Kate  Bleaden,  1,000/.  in  Money,  to  her  own 
use,  &c.  8ic.  and  that  you  will  be  kind  to  my  good  and 
faithful  Friend  Elizabeth  Sumerset  of  Brooh^treet,  and 
it  is  my  desire  that  you  give  her  some  part  of  my  Tabk- 
linen  and  Sheeting,  six  Spoons,  Silver,  six  Tea  Spoons, 
six  Silver  Table  Forks,  six  ditto  Dessert,  and,  to  all  my 
faithful  Servants,  whatever  you  shall  think  proper  for 
them ;  this  is  my  last  wish,  God  bless  you  and  your^s. 
Amen.    Pray  be  kind  to  Elizabeth  Sumerset." 

The  Testator  died  in  September  1819.  The  Executors 
having  declined  to  prove  the  Codicil  without  date,  the 
Plaintifis  instituted  proceedings  in  the  Ecclesiastical 
Court,  by  which  its  validity  was  established,  and  Pro- 
bate of  it  was  granted  to  the  Executors. 

The  Bill  prayed  that  the  Legacy  of  1,000^.  might  be 
paid  to  the  Plaintiffs,  Mr.  and  Mrs.  Hinxman,  either 

(a)  Several  of  the  words  in  this  Codicil  were  mis-spelt, 
and  there  was  an  omission  alter  Mrs.  English's  name. 


Hinxman 

V. 

POYNDER. 
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out  of  the  Testator's  general  Personal  Estate,  or  by  his  1832. 
Daughters.  ^ 

HlNXMAN 

Sir  -R  Sugden  and  Mr.  Wiffram  for  the  Plaintiffs.  ^der 

The  Solicitor-^enerat  and  Mr.  James,  for  the  De- 
fendants, Mr.  and  Mrs.  Stewardj  Mr.  and  Mrs. 
Wiltshire,  and  Mr.  and  Mrs.  English: 

The  Testator's  Daughters  are  Tenants  for  Life  only  of 
their  Shares  of  his  Property ;  and  they  are  not  his  Exe- 
cutors. The  Codicil  of  1818  does  not  allude  to  the  prior 
Codicil  (b),  but  it  does  to  the  Will,  which  it  ratifies 
and  confirms,  subject  only  to  the  alteration  thereby 
made.  The  effect  of  that  Codicil,  therefore,  was  to  re- 
Toke  the  prior  one. 

The  Codicil  of  1817,  if  it  be  not  revoked,  contains  no 
Gift.  It  is  not  imperative,  but  leaves  it  to  the  discretion 
of  the  Daughters  either  to  give  or  not  to  give  the  1,000/. 
to  Mrs.  Hinxman.  There  is  no  certainty  as  to  the  Fund 
out  of  which  the  1,000  Z.  was  to  be  paid ;  and  that  alone 
is  £ettal.  If,  however,  there  is  any  Gift  at  all,  it  must  be 
satisfied  out  of  the  Corpus  of  the  Testator's  Property. 

Mr.  Jacob,  for  the  Executors  of  Mrs.  Meyer,  who 
died  pending  the  Suit : 

The  Court  cannot  act  on  the  Codicil  of  1817.  It 
begins  thus :     My  dear  Daughters,  Mrs.  Steward,  Mrs.  § 
Meyer,  Mrs.  Wiltshire  and  Mrs.  English,  is  that  you  do 
give."    The  Court  must  interpolate  words,  in  order  to 

(i)  The  Codicil  without  date,  was  spoken  of,  by  the  Coun- 
sel for  the  Defendants,  as  being  dated  in  1817,  bccaube  the 
Account  before-mentioned  was  so  dated. 
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give  any  meaning  to  the  Codicil.  There  is  more  reason 
for  interpolating:  recommendatory  words,  than  imperft- 
tive  ones ;  for  all  the  other  words  in  the  Codicil,  are  re- 
commendatory, especially  those  that  relate  to  Elizahetk 
Sumersett.  It  might  as  well  be  contended  that  the 
words  ^c.  ^c.j  include  all  the  Sums  mentioned  in  the 
Account,  as  that  the  Testator  intended  to  use  imperative 
words.  If  there  is  any  Gift,  it  must  come  out  of  the 
Corpus. 

Mr.  Knight,  Mr.  James  Russell  and  Mr.  Lane  for 
the  Defendants,  the  Children  of  the  Testator^i 
Daughters : 

The  Codicil  of  1818,  which  was  executed  subsequently 
to  the  other,  republishes  the  Will,  and  makes  it  speak 
as  from  its  own  date ;  so  that,  in  1818,  the  Testator  de- 
clared that  he  had  made  no  Provision  for  Mrs.  Hinxman. 
The  Codicil  of  1817  is  an  imperfect  Instrument.  It  can- 
not be  made  intelligible,  unless  words  of  recommendatioQ 
are  supplied.  All  the  other  expressions  in  the  Codicil 
are  of  that  nature.  The  Court  cannot  hold  the  1,0002. 
to  be  a  Legacy,  without  contravening  the  expressed  in- 
tention in  the  Will,  that  all  the  Children  were  to  share, 
equally,  in  the  Testator's  Property.  If  there  is  any  Gill, 
the  Testator  clearly  intended  that  it  should  be  made 
good  by  his  Daughters ;  for,  if  he  intended  it  to  come 
out  of  the  Corpus  of  his  Property,  why  did  he  name  his 
Daughters  ? 

The  Vice-Chancellor: 

The  Ecclesiastical  Court,  which  is  the  only  Court  that 
has  cognizance  of  Matters  of  this  nature,  has  admitted 
the  Codicil  of  1817  to  Probate.  It  was  argued  that  the 
Codicil  of  1818  revoked  the  one  in  question :  but,  when 


1833. 


Hinxman 
r. 
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a  subseqaent  Codicil  confirms  the  Will^  it  confirms  a  1832. 
prior  Codicil  as  being  part  of  the  Will. 

HlNXMAN 
V. 

It  is  manifest  that  the  Testator  was  a  very  iUiterate  Poynder. 
Person,  and  that  he  has  omitted  some  words,  in  this 
Codicil,  after  mentioning  the  Names  of  his  Daughters : 
but  the  concluding  sentence,  This  is  my  last  Wish," 
is  sufficient  to  make  sense  of  it.  The  words,  ^c.  ^c, 
may  be  rejected,  the  meaning  being  complete  without 
them.  The  question  then  is  whether  the  Legacy  of 
1,000/.,  is  to  be  paid,  by  the  Daughters,  out  of  their 
life  Interests,  or  whether  it  is  to  come  out  of  the  Corpus 
of  the  Testator's  Estate.  Now  it  is  observable  that  the 
Testator  has  directed,  by  this  Codicil,  certain  specific 
Articles  to  be  given,  by  his  Daughters,  to  Mary  Sumer-^ 
sett.  But  the  Daughters  could  not  give  them,  as  they 
were  given,  by  the  Will,  to  the  Executors.  This  Tes- 
tamentary Paper,  therefore,  is  sufficient  to  show  that 
Mrs.  Hinxman  was  to  have  the  1,000/.  out  of  the  Tes- 
tator's general  Personal  Estate. 

Declare  that  the  Plaintiffs  are  entitled  to  be  paid  the 
1,000  L  out  of  the  Testator's  general  Personal  Estate. 
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183a: 
36th  November. 

Practice. 
Production  of 
Documents, 

Defendant  to  a 
Bill  of  Disco- 
very in  aid  of 
an  Action,  or- 
dered to  pro- 
duce, at  the 
Trial,  Docu- 
ments set  forth, 
in  the  Schedule 
to  his  Answer, 
as  being  in  his 
Custody. 

183a: 
36th  November. 

V 

Practice, 
Cause  and  Cross 
Cause. 

Proceedings  in 
the  original 
Cause  stayed, 
until  the  Plain- 
tiff had  appear- 
ed to  and  an- 
swered the 
Cross  Bill. 


CROWLEY  V.  PERKINS. 

Mr.  knight  moved  that  the  Defendant  to  a  Bill 
of  Discovery  in  aid  of  an  Action  at  Law,  might  be  or- 
dered to  produce,  at  the  Trial  of  the  Action,  the  Docu- 
ments set  forth,  in  the  Schedule  to  his  Answer,  as  being 
in  his  Custody. 

The  Question  was  whether  it  was  the  Practice  of  the 
Court  to  do  more  than  order  the  Documents  to  be  pro- 
duced and  left  vnth  the  Clerk  in  Court  for  the  usual 
purposes. 

But  the  Vxce-Chancelkr  ordered  the  Documents  to  be 
produced  at  the  Trial. 


BOURNE  V.  HALL. 

HALL  V.  BOURNE. 

Bourne,  who  was  resident  in  Irelandy  filed  a  Bill 
against  Hall.  Hall  filed  a  Cross  Bill  against  Bawme, 
but  could  not  serve  him  with  a  Subpcena,  as  he  was 
resident  in  Ireland  (a).  When  Publication  was  jast 
about  to  pass  in  the  original  Cause, 

Mr.  Rolfe,  for  Hall,  moved  that  the  Proceedings  in 
the  original  Cause  might  be  stayed,  until  Bourne  had 
appeared  to  and  answered  the  Cross  Bill. 

Mr.  Gardner  contrd,  refeired  to  Bond  v.  Newcastle  (b) 
and  Anderson  v.  Lewis  (c). 

The  Vice-Chancellor  : 
It  is  quite  a  matter  of  course.    Take  the  Order  (rf). 

(fl)  See  Parker  v.  Uoi/d,       (c)  3  Bro.  C.  C.  429. 
ante,  p.  508.  (d)  See  WateHon  v.  Crt//, 

if))  3  Bro.  C.  C.  386.  ante,  p.  502, 


CASES  IN  CHANCERY. 


553 


PEACOCK  V.  SIEVIER.  183a : 

38th  November. 

The  Defendant  served  the  Plaintiff  with  a  Notice  of 

a  Motion  to  dismiss  the  Bill  for  want  of  Prosecution.  Dimtsstd. 

On  the  next  Day,  the  Plaintiff  obtained,  by  Petition  at   

the  Rolls,  an  Order  to  amend  his  Bill,  and  served  it  on  amend  obtained 
the  Day  following,  which  was  the  Day  on  which  the  afVer  Notice  of 

Motion  to  dismiss  was  to  be  made  according  to  the  a  Motion  to  dis- 

,    °  mi88,  but  served 

Notice.  The  Motion,  however,  was  not  made  for  some  before  the  Mo- 
time  afterwards.  ^'^^    made,  is 

an  Answer  to 
the  Motion ;  but 

Mr.  Wakefieldy  in  support  of  the  Motion,  referred  to  the  Plaintiff 
Sunnfeny.Swinfenia).  C^W? 


Motion. 


Mr.  Lewis,  for  the  Plaintiff,  cited  Davenport  v.  Man- 
ners (b). 

The  Vice-Chancellor  said  that  an  Order  to  amend, 
obtained  and  served  before  a  Motion  to  dismiss  was 
made,  was  an  Answer  to  the  Motion,  but  that  the 
Plaintiff  must  pay  the  Costs  of  the  Motion. 

(a)  Ante,  Vol.  III.  p.  384.        (b)  Ante,  Vol.  11.  p.  514. 
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Practice.  WINPENNY  v.  COURTNEY  (a). 
Witness. 

State  of  Fads.  SAMPSON  v.  WINPENNY. 

si^ras^?^^  The  Decree  directed  that,  for  the  purpose  of  making 

State  of  Facts  the  Inquiries  which  it  directed,  the  Parties  should  be 

^De^eel  have'  ^^^"^"^^      Interrogatories,  as  the  Master  shoidd  di- 

been  published,  rect ;  and,  in  support  of  the  State  of  Facts  carried  in  by 

wheS^a Party  ^®  Defendant  Winpenny  under  the  Decree,  Witnesses 

to  the  Cause  or  heexi  examined,  and  their  Depositions  published, 

not,  can  be  exa-  Winpenny  afterwards  proposed  to  examine  the  Defendant 

n^  without  an  ^ottr/iwy  as  a  Witness,  and  the  Master  certified  that,  in 

Order  of  Court,  his  opinion,  Winpenny  ought  to  be  at  liberty  to  examine 

warranted  by  xhe  Plaintiff  Sampson  excepted  to  that  Certifi- 

special  Circum-  ^  ^ 
cate. 


stances. 


The  Vice-Chancellor  : 
Considering  the  nature  of  the  Case,  I  do  not  see  how 
the  truth  could  be  ascertained,  without  giving  the  Pe^ 
sons  interested  an  opportunity  of  examining  Courtney 
in  some  manner.  But  the  direction  in  the  Decree,  could 
not  amount  to  more  than  making  him  ttable  to  be 
examined  as  a  Witness. 

According  to  the  Decision  of  Lord  Hardwiche,  in 
Shepherd  v.  CoUyer,  cited  by  Lord  Sldon  in  WHkun 
Willan(fi)f  and  Lord  EldxnCs  Decision  in  WHlan  y. 
Willanf  aft^  the  depositions  of  Witnesses  upon  a  State 
of  Facts,  have  been  pubUshed,  a  new  Witness  cannot  be 
examined  without  an  Order  of  Court  warranted  by  spe- 
cial circumstances.  Admittmg,  therefore,  that  Courtney 
might,  before  the  Depositions  were  published,  have  been 
(a)  Ex  relatione.  (*)  19  Vcs.  594. 
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examined  as  a  Witness,  yet  no  attempt  was  made  to  1832. 
examine  him  while  other  Witnesses  were  under  exami- 
nation, although  the  Defendant  Winpenny  must  have 


Win  PEN  NY 


been  aware,  from  the  Pleadings,  what  was  the  view  which  rtney 
Courtney  took  of  the  circumstances,  and  what  know- 
ledge he  had  of  them  :  and  as  no  special  circumstances 
appear  why  he  should  now  be  examiined,  I  am  of  opi- 
nion that  the  Master^?,  Certificate  is  wrong,  and  the 
Exception  must  be  allowed. 


NAILr.  PUNTER.  1832 . 

yj  l8t,  3dand  loth 

U  PON  the  Treaty  for  the  Marriage  between  William  December. 

Ann  Nail,  it  was  agreed  that  200  /.  part  of  1,600  /. 

Three  per  Cent.  Consols,  belonging  to  Mrs.  Nail,  should        Cestui  que 

be  sold,  and  the  Proceeds  lent  to  William  Nail,  on  the  Trust. 

security  of  certain  Leasehold  Property,  and  of  his  War-  ^  ,  

.  Stock  was  set- 

«int  of  Attorney,  and  that  1,400 1.,  the  Residue  of  the  tied  on  a  Wife, 

Stock,  should  be  transferred  to  Ward  and  Punter,  upon  for  her  separate 
the  Trusts  after  mentioned.  Accordingly  the  200  /.  Stock        ^a^^^er  of 
was  sold,  and  the  Proceeds,  amounting  to  168/.,  were  Appointment 
lent  to  William  Nail,  who  executed  the  Securities  agreed 
upon,  to  Ward  9Xid  Punter,  and  Mrs.  iVat'Z  transferred  to  request  of  the 
them  the  Residue  of  the  Stock,  amounting  to  1,400  /.  By  Husband  and 
an  Indenture  of  the  1st  of  January  1818,  it  was  declai  ed  ^S^/g^^jf 
that  Ward  and  Punter  should  stand  possessed  of  the  paid  the  pro- 
ceeds to  the 

Husband,  who  afterwards  became  Bankrupt.  Tlie  Wife  filed  a 
Bill  to  compel  the  Trustees  to  replace  the  Stock,  and  obtained 
a  Decree,  under  which  the  Trustees  transferred  Part  of  the  Stock 
into  Court,  and  they  were  allowed  Time  to  transfer  the  Remain- 
der. The  Wife  died,  having,  by  her  Will,  appointed  the  Stock  to 
her  Husband,  and  appointed  him  her  Executor.  He  filed  a  Bill  of 
Revivor  and  Supplement  against  the  Trustees,  and  his  Assignees, 
claiming  the  Stock  under  the  Appointment,  and  praying  the  same 
Relief  as  his  Wife  might  have  had.  But,  as  he  had  received  the 
Proceeds  of  the  Stock  sold  out,  his  Bill  was  dismissed. 
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1,400  /.  Stock,  in  Trust,  to  pay  the  Dividends  to  Mrs. 
Nail,  for  her  separate  use,  during  her  Life,  and,  after  her 
Decease,  to  transfer  the  Capital,  together  with  all  Din- 
dends  then  due  thereon,  to  such  Persons  as  she  should, 
by  her  Will,  appoint,  and  that  the  Trustees  should  stand 
possessed  of  the  158  /.,  and  the  Interest  thereof  when 
received  by  them,  upon  Trust  to  pay  the  same  to  Mn. 
Nail  for  her  Life,  and,  after  her  Decease,  to  such  Persoos 
as  she  should,  by  her  Will,  appoint  (a). 

After  the  Marriage,  the  Trustees,  at  the  request  of 
Mr.  and  Mrs.  Nail,  sold  out,  at  different  times,  the 
ii^hole  of  the  1,400/.  Stock,  and  paid  the  Proceeds, 
amounting  to  1,200  to  William  Nail,  and  he,  in  ordet 
to  secure  the  repayment  of  that  Sum,  with  Interest^ 
signed  an  Agreement,  dated  the  19th  of  August  1819, 
by  way  of  Equitable  Mortgage  to  them  of  certain  Lease- 
hold Houses,  but  which  proved  to  be  an  utterly  insuf- 
ficient  Security ;  and,  on  the  11th  of  November  1821, 
Nail  gave  the  Trustees  a  Warrant  of  Attorney  for  the 
same  purpose,  upon  which  Judgment  was  shortly  afte^ 
wards  entered  up.  In  March  1823  Nail  became  Bank- 
rupt, and  Hole  and  Harber  were  chosen  his  Assignees; 
but  he  never  obtained  his  Certificate.  In  March  ISH, 
Mrs.  Nail  filed  a  Bill  against  the  Trustees  of  her  Settle- 
ment, the  Assignees  under  the  Commission,  and  her 
Husband,  charging  the  Trustees  with  having  committed 
a  Breach  of  Trust  in  selling  out  the  1,400/.  Stock,  and 
praying  that  they  might  be  decreed  to  transfer  Stock  of 
that  amount,  into  Court,  upon  the  Trusts  of  the  Setde- 
ment,  and  that  the  Dividends  might  be  paid  to  her 
during  her  Life,  and  that  they  might  be  decreed  to  assign 
the  Securities  for  the  168/.  to  new  Trustees  to  be  ap- 
pointed by  the  Court. 

(a)  There  was  no  Limitation  in  default  of  AppoiDtment. 


Nail 

V. 

Punter. 
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The  Trustees,  in  their  Answer,  stated  that  they  had 
sold  out  the  1,400  /.  Stock,  and  paid  the  Proceeds  to 
or  on  the  account  of  Mr.  and  Mrs.  Nail,  in  compliance 
with  the  directions  of  the  latter;  but  they  omitted  to 
mention  the  Securities  which  they  had  taken  for  the 
same.  In  June  1828  the  Cause  was  heard,  and  a 
Decree  was  made,  directing  (amongst  other  things)  the 
Trustees  to  transfer  the  1,400  /.  Stock  into  Court,  and 
that  an  Account  should  be  taken  of  all  the  Dividends 
which  had,  and  would  have  accrued  due  upon  it  from  the 
time  it  was  transferred,  by  Mrs.  Nail,  to  the  Trustees, 
and  of  all  Sums  paid  by  them,  to  her  or  for  her  use. 
On  the  16th  of  April  1829,  the  Master  reported  that 
462  2.,  being  Eleven  Years'  Dividends,  had  or  would 
have  accrued  due  on  the  Stock,  from  the  time  men- 
tioned in  the  Decree,  to  the  6th  of  January  1829,  and 
that  the  Trustees  had  paid,  to  her  or  for  her  use.  Sums 
amounting  to  196/.  9 «.  id,,  which,  being  deducted  from 
the  462    reduced  the  same  to  266  /.  10«.  11  d. 


183Q. 


Nail 

V. 

Punter. 


The  Trustees,  not  being  able  to  transfer  the  whole 
of  the  Stock  to  the  Accountant-general,  transferred  to 
him  700/.  Stock,  part  thereof^  and  time  was  given  to 
them  to  transfer  the  remainder.  On  the  31st  of  July 
1829,  Mrs.  Nail,  in  exercise  of  the  Power  reserved  to 
her  by  the  Settlement,  made  her  Will,  and  thereby 
directed  the  Trustees  to  transfer  the  1,400/.  Stock, 
with  all  Dividends  accrued  due  thereon,  to  her  Hus- 
band, and  appointed  him  her  Executor.  On  the  7th  of 
December  1830,  Nail  proved  the  Will,  and,  on  the 
17th  of  the  same  Month,  he  filed  a  Bill  of  Revivor  and 
Supplement  against  the  Trustees  and  the  Assignees, 
charging  that  the  Will  was  a  valid  Execution  of  the 
Power,  and  that  he,  by  virtue  of  such  Will,  became  and 
was  entitled  to  the  1,400  /.  Stock,  and  that  he  was  en- 
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titled,  as  the  legal  Personal  Representative  of  his  late 
Wife,  to  have  the  Suit  and  Proceedings  reyived;  and 
praying  that  the  same  might  be  revived,  and  that  it 
might  be  declared  that  the  Will  was  a  good  ExecntioQ 
of  the  Power,  and  that  he,  thereby,  became  and  was 
entitled  to  the  1,400  /.  Stock,  and  that  he  might  hsft 
the  same  Rehef  against  the  Defendants  as  his  Wife 
would  have  had,  if  living. 

The  Trustees  were  prevailed  upon  to  join  with  the 
Assignees  in  answering  this  Bill,  and  they,  thereby,  sub- 
mitted that  the  Assignees  were  entitled  to  the  1,400  L 
Stock. 

On  the  12th  of  March  1831,  NaU  obtained  an 
Order  for  the  Trustees  to  transfer  the  remaining  700i. 
Stock  into  Court.  On  the  3d  of  June  1831 ,  the  Trustees 
obtained  an  Order  for  leave  to  put  in  a  Supplemental 
Answer  to  the  Bill  of  Revivor  and  Supplement,  for  the 
purpose  of  stating  that  Nail  had  received,  or  had  the 
benefit  of  the  Proceeds  of  the  Stock,  and  had  given  them 
the  before-mentioned  Securities  for  the  same  (&).  Ac- 
cordingly, the  Trustees  put  in  a  Supplemental  Answer, 
and  afterwards  NaU  amended  the  Bill  of  Revivor  and 
Supplement,  by  charging,  amongst  other  things,  that 
the  1,400  /.  Stock  was  not  sold  out  at  the  request  of 
himself  and  his  Wife,  and  that  the  Proceeds  were  not 
applied  for  their  Benefit,  but  were  applied,  by  the  Trns- 
tees,  for  their  own  use :  that  he  never  entered  into  or 
signed  the  Agreement  of  the  19th  of  August  1819,  and 
that  the  Trustees,  in  obtaining  the  second  Warrant  of 
Attorney,  practised  a  Fraud  upon  him,  and  that,  when 
he  executed  it,  he  was  ignorant  of  its  purport,  and  con- 
ceived that  it  was  given  for  securing  the  payment  of 

(b)  See  NaU  v.  Punter,  anU,  Vol.  IV.  p.  474. 


1832. 


Nail 
v. 

Punter. 
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certain  Building  Materials  which  the  Trustees  had  fur- 
nished him  with.  The  amended  Bill  prayed,  in  addi- 
tion to  what  is  before-mentioned,  that  the  Warrant  of 
Attorney  might  be  set  aside,  and  Satisfaction  entered 
up  on  the  Judgment  obtained  thereupon  ;  and,  if  neces- 
sary^  that  an  Account  might  be  taken  of  certain  Deal- 
ings and  Transactions,  which  Nail  alleged  had  taken 
place  between  the  Trustees  and  himself,  in  his  trade  of 
a  Whitesmith,  and  otherwise. 

The  Trustees,  in  their  Answer,  denied  the  charges  as 
to  the  selling  out  and  the  Application  of  the  Proceeds 
of  the  Stocky  and  stated  that  it  had  been  sold  out,  and 
the  Proceeds  applied  as  before-mentioned :  they  also 
denied  the  charges  of  Fraud  in  procuring  the  Warrant 
of  Attorney ;  and  said  that  the  Dealings  and  Transac- 
tions mentioned  in  the  Bill,  took  place  in  the  years 
1818,  1819  and  1820 ;  that,  in  October  1822,  they  sent 
to  Nat/ an  Account  of  the  Application,  for  his  Benefit,  of 
the  Monies  arising  from  the  Sale  of  the  Stock,  and  of 
other  Dealings  and  Transactions  between  them,  from 
which  it  appeared  that  a  Balance  of  1,381  /.  was  due  to 
them ;  and  that  Nail,  approved  of  and  agreed  to  the 
Account :  that  his  Estate  being  utterly  Insolvent 
and  never  likely  to  pay  a  Farthing,  they  had  never 
made  any  Proof  under  his  Commission :  and  they  in- 
sisted that  Nailf  being  an  Uncertificated  Bankrupt, 
had  no  right  to  institute  the  Revived  and  Supplemental 
Snit 

Sir  JE.  Sugden,  Mr.  Knight  and  Mr.  Barber,  for 
the  Plaintiff: 

The  Plaintiff,  notwithstanding  his  Bankruptcy,  has 
a  right  to  maintain  this  Suit  as  the  Personal  Represen- 

VOL.  V.  Q  Q 


1832. 

V 

Nail 

V, 

Punter. 
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1833.  tative  of  his  Wife.  She  may  have  Obligations  to  be 
satisfied,  and  the  Plaintiff  has  a  right  to  enforce  the 
^        Demand  made  by  his  Bill,  for  the  Benefit  of  her  Cre- 

UMTER  ditors.  He  is  the  Legal  Hand  appointed,  by  his  Wife, 
to  receive  the  Fund.  Against  a  Debt  due  from  a  Perm 
in  his  Individual  Capacity,  a  Sum  due  to  him  in  his 
Representative  Character,  cannot  be  set  off.  The  Debt 
arose  fi'om  the  Trustees  lending,  to  the  Plaintiff,  his 
Wife's  settled  Property.  It  was  a  common  Debt  to  all 
intents  and  purposes,  and  the  Trustees  ought  to  hate 
proved  it  under  the  Commission.  They  cannot  make  it 
a  subsisting  Demand  against  the  Bankrupt.  The  Fond 
does  not  belong  to  the  Plaintiff,  but  is  Property  to  be  id- 
ministered  by  him.  The  Defendants  must  file  a  Cross 
Bill  to  assert  their  Rights,  submitting  to  have  the  Ac- 
counts of  the  Testatrix*s  Debts  taken. 


Mr.  Girdlestoney  for  the  Defendants,  the  Assignees 
under  the  Commission,  submitted  that  they  were  entitled 
to  the  Fund,  after  payment  of  Mrs.  NaiFs  Debts. 

Mr.  Pepys  and  Mr.  Chandless,  for  the  Defendants 
Ward  and  Punter : 

The  Defence  of  the  Trustees  is  that  the  Plaintiff  is  in 
Possession  of  the  Fund  which  he  is  seeking  to  get  from 
them.  Mrs.  Nail  had  only  a  Testamentary  Power  of 
Appointment ;  and  the  Plaintiff  sues,  not  as  her  Repre- 
sentative, but  as  her  Appointees  under  the  Settlement; 
in  short,  he  is  now  the  Owner  of  the  Fund.  He  bor- 
rowed the  Stock  of  the  Trustees,  and  gave  them  Securi- 
ties which  are  worth  nothing ;  and  he  is  now,  in  efiect, 
asking  for  the  identical  Money  which  he  has  in  his 
Pocket.  Nail,  not  only  consented  to  the  Breach  of 
Trust,  but  received  the  Trust-monies,  and,  therefore,  he 
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cannot  claim  against  the  Trustees.  They  ought  not  to 
be  compelled  to  pay  the  Fund  twice  over.  Brice  v. 
Stokes  (c).  This  is,  in  effect,  a  Bill  by  a  principal 
Debtor  against  his  Sureties,  to  compel  them  to  pay  the 
Debt.  If  Nail  had  been  solvent,  he  would  have  been 
bound  to  replace  the  Stock  ;  and  whatever  Equity 
would  have  bound  him,  binds  his  Assignees.  Cocker  v. 
Qayle  (d).  The  Building  Transactions  were  totally  dis- 
tinct from  the  Loan  of  the  Stock.  The  Assignees  can- 
not be  in  a  better  situation  than  Nail  was;  if,  at  his 
Bankruptcy,  he  had  no  right  to  recover  the  Fund,  they 
can  have  no  right. 

Mr.  Barber,  in  reply,  contended  that  the  Plaintiff  was, 
at  all  events,  entitled  to  a  Decree  for  an  Account  of  the 
Dealings  and  Transactions,  not  relating  to  the  Stock, 
which  had  taken  place  between  him  and  the  Trustees^  as 
stated  in  the  amended  Bill. 

The  Vice-Chancellob  : 
No  Case  for  an  Account  has  yet  been  opened.  With 
respect  to  the  other  point  in  the  Cause,  I  do  not  think 
that  I  ought  to  order  the  Fund  to  be  brought  into  Court. 
Mrs.  Nail  had  only  a  Testamentary  Power  to  appoint 
the  Stock;  and  the  Trustees,  with  the  concurrence  of 
her  Husband,  disposed  of  the  Fund,  and  lent  to  him  the 
whole  Amount,  for  which  they  took  from  him  Securities 
which  proved  to  be  wholly  insufficient,  and  he  subse- 
quently became  Bankrupt,  and  has  never  obtained  his 
Certificate.  A  Decree  was  made  in  a  Suit  in  which 
Mrs.  NaU  was  the  Plaintiff,  by  which  it  was  directed 
that  the  Trustees  should  replace  the  Stock.  But  part  of 
it  only  was  brought  into  Court.  She  then  died,  and,  by 
her  Will,  her  Husband  became  the  Owner  of  the  Fund 

(c)  11  Ves.  31a.  (of)  1  Russ.  &  Myl.  535. 

Q  Q  2 


1832. 

 V  

Nail 

V. 

PUKTER. 
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Nail 

V, 

Punter. 


and  her  Executor.  He  then  filed  a  Bill  for  the  purpose 
of  having  the  former  Decree  carried  into  full  effect.  The 
Defence  made  by  the  Trustees  to  that  Bill,  is  that  the 
Plaintiff  has  already,  through  the  means  of  a  Breach  of 
Trust,  received  the  whole  benefit  of  the  Fund,  and  that 
the  Plaintiff's  Title  being  as  Appointee,  it  would  be  con- 
trary to  plain  Justice  that  he,  who  has  had  the  Money 
once,  should  have  it  a  second  Time.  The  circumstance 
that  he  was  his  Wife's  Executor,  does  not  vary  the  Case; 
for  the  Claim  can  only  be  sustained  by  the  Appointee  of 
the  Fund. 


If,  however,  it  can  be  shown  that  there  have  been 
other  Dealings  and  Transactions  between  the  Parties, 
which  might  turn  the  Balance  in  favour  of  the  Plaintil^ 
then  an  Account  ought,  I  think,  to  be  directed. 


The  Vice-Chancellor  : 
The  Fund  then  remained  the  Chose  in  Action  of  Mre. 


Feme  Covert.      AFTER  the  Judgment  had  been  given,  it  was  stated, 
^D^orand        ^P^X  ^  ^  Question  put  by  his  Honor^  that  no  Trust 
Creditor.      was  declared,  by  the  Settlement,  in  default  of  Appoint- 

  ment. 

A  Woman  enti- 
tled to  a  Sum 
of  Stock,  settled 
it,  on  her  Mar- 
riage, for  her 

separate  use,  for  NaiZ,  except  so  far  as  she  might  exhaust  it  by  an  Ap- 
to  herio^a  pointment :  and,  as  it  appears  that  she  gave  a  Promissory 
point  it  by^ill  Note  for  securing  a  Sum  of  Money  (e;,  this  Court  would 
only,  but  no 

dared  ^n*de^"       (<?)  This  Note  was  proved,  tivd  voce,  at  the  hearing.  It  ww 

fault  of  Ap-"  ^3'  both  Mr.  and  Mrs.  Nail. 

pointment. 

After  her  Marriage  she  sig^ned  a  Promissory  Note,  and  then,  by 
Will,  appointed  the  Stock  to  her  Husband.  Semble,  that  the  Holder 
of  the  Note  is  not  defeated  thereby. 


i 
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not  hold  that  she  could,  by  an  exercise  of  her  Power,  1832. 

though  it  was  merely  Testamentary,  defeat  the  Creditor 

under  the  Promissory  Note.  Nail 

The  Cause  must  stand  over  until  Monday  next,  in 
order  that  the  Question  as  to  the  Right  to  the  Account 
may  be  argued. 


Sir  £.  Sugdetiy  Mr.  Knight  and  Mr,  Barber:  3d  December. 

The  contents  of  the  Answer  are  sufficient  to  entitle  p^^^^^^  Dw^y 

the  Plaintiff  to  an  Account.   We  have  shown  that  there   

is  a  Debt  which  is  payable  out  of  the  settled  Fund.  ^  married  Wo- 

_  1       .  ,      ,        /»  1    -r^.   man  havmg  a 

The  Decree  directed  an  Account  to  be  taken  of  the  Di-  Testamentary 

yidends  of  the  Stock;  and  the  Master  found  that  a  Power  to  ap- 

Balance  of  266/.  10^.  lid.  was  due,  to  Mrs.  Naii;in  re-  ^xlrdsedS 

spect  of  them.    That  Sum  was  not  subject  to  the  favour  of  her 

Power,  but  is  part  of  her  Personal  Estate.  Husband,  and 

^  appomted  him 

her  Executor. 

Mr.  Pepys  and  Mr.  Chandless:  Held  that,  if 

It  is  no  where  put  in  issue  that  Nail  repaid  the  Trus-  JJaj^^^^he^ 

tees,  by  subsequent  Transactions  between  them,  the  Fund  as  his 

Money  he  received  from  the  sale  of  the  Stock.    He  does  f^ifes Executor, 

,  ^     _     __  _  ,  ,1.    he  must  pay 

not  ask  for  the  Money,  as  Executor,  but  prays  that  his  Probate  Duty 

Wife's  Will  may  be  declared  to  be  a  valid  execution  of  on  the  Fund. 

the  Power.    By  the  Settlement,  the  Dividends,  as  well 

as  the  Capital,  were  subject  to  Power. 

(The  Vice-Chancellor: — Might  there  not  be  Debts 
contracted  by  her,  which  her  Creditors  would  be  enti- 
tled to  be  paid  out  of  the  Trust-fund.] 

That  Case  is  not  made.  There  is  no  allegation  of 
any  Creditor  having  a  security  for  his  Debt,  except  the 
one  proved. 

QQ  3 
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[The  Vice-Chancellor: — That  Instrument  appears  to 
have  been  given  by  the  Husband  as  well  as  the  Wife, 
and  it  was  in  his  possession.  As  the  Debtor  held  it, 
it  must  be  presumed  to  be  satisfied.] 

It  appears,  on  looking  at  the  Probate  of  the  Will,  that 
the  Stamp  is  not  sufficient  to  cover  the  amount  of  the 
Trust-fund  (/).  On  that  account  therefore.  Nail  is  not 
entitled  to  ask  that  the  Fund  may  be  brought  into 
Court.    Carr  v.  Roberts  (g). 

Sir      Sugden,  in  reply : 

Where  Property  is  settled  by  Deed,  Probate  duty  it 
not  payable  on  the  Will  that  disposes  of  it  (A). 

The  Vice-Chancellob; 

ictli  December.  I  have  read  over  the  Pleadings  in  this  Cause,  and  my 
opinion  is  that  the  Supplemental  Bill  ought  to  be  dis- 
missed with  Costs. 

On  a  former  day  I  gave  my  opinion  on  the*Plaintiff's 
right  to  have  the  Fund  transferred  into  Court  on  the 
ground  of  his  being  beneficially  entitled  to  it ;  and  I 
adhere  to  tlie  opinion  which  I  then  expressed. 

No  Case  is  made,  either  on  the  Pleadings  or  by  Evi- 
dence, which  authorizes  me  to  direct  an  Account  of  the 
Dealings  and  Transactions  alleged  to  have  taken  place 
between  the  Plaintiff  and  the  Trustees.  And  I  cannot 
direct  the  Fund  to  be  transferred  into  Court,  on  the 
ground  that  the  Plaintiff  may  claim  as  Executor  of  his 

(/)  Stamp  Duty  had  been  paid  as  for  Property  under  200L 

(g)  a  Bam.  &  Adol.  905. 

(fi)  But  see  Palmer  v.  Whitmore^  antCy  p.  178. 


183a. 

*  V  

Nail 
Punter. 
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Wife  ;  for,  if  he  claims  as  Executor,  the  Probate  is  not 
on  a  proper  Stamp.  It  ought,  in  that  case,  to  cover  the 
whole  amount  of  the  Fund ;  as  the  whole  may  be  re- 
quired to  pay  the  Wife's  Debts.  Besides,  the  Plaintiff 
has  not  stated  any  Case  by  means  of  which  the  Court 
can  direct  an  Account  of  the  Debts  of  the  Wife. 


1832. 
Nail 

V. 

Punter. 


Bill  dismissed  with  Costs. 


MILBURN  v.  LYSTER.  183a : 

4th  December. 

On  the  17th  of  November  1832,  a  Copy  of  an  Order  practice 

confirming  the  Master's  Report  Nisi^  was  served,  by  the   

Defendant,  on  the  Plaintiff's  Clerk  in  Court,  by  which  If  the  Eighth 
the  Plaintiff  had  Eight  days  after  service  of  the  Order,        of  an  Or- 
to  show  cause  to  the  contrary.  On  the  24th,  which  was  der  Nisi  for 
a  Saturday,  the  Plaintiff  filed  Exceptions  to  the  Report,  r^"'^* 
and,  on  the  same  day,  lodged  a  Petition  at  the  Rolls,  Sunday,  that 
for  an  Order  to  set  down  the  Exceptions  for  hearing,  ^^^^ 
Sunday  intervening,  the  Plaintiff  could  not  get  the  Peti- 
tion answered,  and  the  Order  for  setting  down  the  Ex- 
ceptions drawn  up  and  entered,  until  Monday  the  26th 
of  November ;  but,  on  that  day  he  obtained  the  Order, 
and  served  Copies  of  it  on  the  Defendant's  Clerk  in 
Court    On  the  same  day,  the  Defendant  obtained  an 
Order  to  confirm  the  Report  absolute,  which  however 
was  not  drawn  up,  passed  and  entered  till  the  28th. 

The  Plaintiff  now  moved  to  discharge  the  Order  for 
confirming  the  Report. 


Mr.  Knight  and  Mr.  Keene,  in  support  of  the  Motion* 
Q  q4 


1832. 


MiLBURN 
V. 

Lyster. 
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Mr.  Lovat  contra,  cited  Bullock  v.  EdingUm  (a). 

The  Vtce-C/iancellor  ruled  that,  as  the  day  on  which 
the  Eight  days  expired,  was  a  Sunday,  it  ought  not  to  be 
reckoned  ;  and  granted  the  Motion. 

(a)  AfUe^  Vol.  I.  p.  481  ;  and  see  Manners  v.  BtyoM, 
anUt  p.  147  ;  and  1  My\.  &  Keen,  453. 


1833: 
6th  December. 

*  V  ' 

Supplemental 

Answer* 
Defendant. 

Leave  given  to 
file  a  Supple- 
mental Answer 
to  correct  a 
Mistake  in  the 
original  An- 
swer. 


WHITE  r.  SAYER. 

The  Bill  alleged  that  the  Defendant  did  not  declare 
that  he  had  purchased  the  Estate  in  question  in  the 
Cause,  on  behalf  of  another  Party,  till  some  hours  after 
the  Sale.  The  Defendant,  in  his  Answer,  stated  that  be 
did  not  declare  that  he  had  made  the  Purchase  on  behalf 
of  another  Party,  until  a  year  and  a  half  afler  the  Sale. 
The  Defendant  now  moved,  upon  an  Affidavit  deposing 
that  the  words,  "  a  year  and  a  half"  were  inserted,  by 
mistake,  for,  an  hour  and  a  half,"  for  leave  to  file  a 
Supplemental  Answer,  to  correct  the  mistake. 

Mr.  Rudally  in  support  of  the  Motion. 

Mr.  Ko€y  contra: 

The  Bill  was  filed  in  November  1829,  and  the  Answer 
in  April  1830.  Both  Parties  went  into  Evidence.  The 
Cause  was  in  the  Paper  and  called  on  to  be  heard  m 
December  1831.  One  of  the  Parties  married,  and  it 
was  necessary  to  file  a  Supplemental  Bill,  and  this  De- 
fendant was  made  a  Party.  He  put  in  his  Answer,  but 
did  not  say  a  word  as  to  his  having  made  a  mistake  as 
to  the  time  when  he  made  the  Declaration. 


CASES  IN  CHANCERY.  667 
The  Vice-Chancellor:  183a. 

It  appears  to  me  that  it  is  a  plain  mistake,  and  I  shall  White 
make  the  Order.  ^ 

Saybr. 


READ  V.  BLUNT.  ^832  : 

_  6th  December. 

1  HE  Testator  in  this  Cause,  had  entered  into  a  Cove-  '  ' 
nant,  with  the  Plaintiff,  for  securing  to  him  an  Annuity  Annuitant. 
for  his  Life,  and  had  executed  a  Warrant  of  Attorney,  Executor. 

as  a  further  Security ;  but  Judgment  had  not  been  en-   

tered  up  under  it.  The  Bill  prayed  for  an  Account  of  JJ^Jt^is^se^^^^ 
the  Testator's  Assets,  and  that  the  Defendants,  his  Ex-  by  a  Covenant 

ecutors,  might  be  ordered  to  set  apart  a  sufficient  part       Warrant  of 

^  Attorney,  and 

of  the  Assets,  to  answer  the  future  payments  of  the  all  the  Arrears 

Annuity,  and  that,  in  the  mean  time,  they  might  be  re-  have  been  paid, 
strained  from  parting  with  any  of  the  Assets,  either  to  ^train^the 
the  Creditors  or  Legatees  of  the  Testator.  Executors  of 

the  Grantor 

Some  of  the  Testator's  simple  Contract  Debts  remained  ^om  paying  his 

^  simple  Contract 

unpaid,  but  the  Annuity  was  not  in  arrear,  and  the  Debts  until  they 

Executors  had  a  Balance  in  hand.  bave  set  apart  a 

Fund  to  answer 

Mr.  Pepys  and  Mr.  James  Stewart,  for  the  Plaintiff,  mente^^nl^s^a 
now  moved  for  the  Injunction.    They  said  that  the  Case  of  past  or 
Relief  asked,  was  frequently  granted  in  the  Case  of  app^j^ttoifof^ 
Legatees.    Slanning  v.  Style  (a).  Assets  is  made 


out. 


Mr.  Knight  appeared  for  the  Defendants ;  but 

The  Vice-Chancelor,  without  hearing  him,  said: 

If  there  were  anything  like  misapplication  of  Assets 
in  this  Case,  that  would  be  a  reason  for  the  Court  inter- 


(a)  3  P.  W,  335.    See  Toller  on  Executors,  483, 
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183a. 

V  ■  ■ 

Read 
Blunt. 


fering.  The  Executors  may,  by  Law,  the  day  before 
an  Instaknent  of  the  Annuity  becomes  due,  apply 
the  whole  of  the  Assets,  to  pay  the  simple  Contract 
Debts.  The  Case  of  a  Bond  Creditor  is  different;  for, 
when  the  Condition  of  a  Bond  is  broken,  the  whole 
Penalty  is  due.  Here  no  case  has  been  made  out  of 
probable  misapplication  of  Assets ;  and,  certainly,  none 
has  been  made  out  of  past  misapplication  (&). 


Motion  refused,  without  Costs. 


(b)  See  Hawkins  v.  Day,  1  Amb.  160,  Blunt's  Edit 
A  full  Note  of  the  Judgment  is  contained  in  the  Appendix, 
Vol.  II.  803.   See  also  Simmons  v.  BoUand,  3  Mer.  547. 


183a  :  JERNEGAN  v.  BAXTER. 

10th  December. 


On  the  hearing  of  a  Petition  in  this  Cause, 


Representation. 

  Mr.  HaUett,  for  the  Petitioner,  referred  to  Fawkr  v. 

wh^a^T^ta  ^  which  it  was  decided,  by  Sir  J.  Leacky 

tor's  Will  is       M.  R.  that,  when  a  Testator's  Will  is  proved  in  the  Pfc- 

proved  in  a  Pre-  rogative  Court  of  Canterbury^  and  the  surviving  Execir 

an^tds^l^e^  ^®  proved  in  a  Diocesan  Court,  the  Executor 

tor's  Will  is      of  the  Executor  is  the  Representative  of  the  original  Tes« 

proved  in  a  Dio-  ^jj^t  it  is  not  necessary  that  the  second  Will 

cesan  Court,  the 

Executor  of  the  should  be  proved  in  the  Prerogative  Court. 
Executor  is  not 

Rep^Mn^ve  Vice- Chancellor  said  that  before  he  acted  00  thit 

of  tne  original  Case,  he  should  direct  a  Case  for  the  opinion  of  a  Court 

Testator.  of  Law. 

(a)  s  Russ.  39. 


CASES  IN  CHANCERY. 


569 


KENT  V.  PICKERING.  183a: 

10th  December. 


This  was  a  Creditor's  Suit.   One  of  the  Testator's 

1  toil  J      Debtor  ana 

Creditors,  who  was  not  a  Party  to  the  Suit,  had  recovered  Creditor. 

Judgment  de  bonis  Testatorisy  et  si  non,  de  bonis  pro'  Irmnction. 
priis,  in  an  Action  brought  by  him  against  the  Defen-  ^cuXor. 
dants,  the  Executors.    A  Motion  was  now  made,  after  After  a  Decree 
Decree,  for  an  Injunction  to  restrain  him  from  taking  out  ^e*^ourt 
Execution  on  the  J  udgment.  ^iU  'restrain  a 

Creditor  of  the 

Mr.  BeameSf  in  support  of  the  Motion,  cited  Clarke  Testator  from 
V.  Lord  Ormonde  {ay,  Lard  v.  WormJeighton{b) ;  and  proceeding  at 
^  jr      J    r\  V  Law  against  the 

Dyer  v.  Kearsley  (c).  Assets,  but  not 

from  proceed- 

Mr.  Knight  and  Mr.  Dunn  for  the  Creditor,  cited  ing  against  the 
Hancocke  v.  Prowd{d);   Terrewest  v.  Featherby  {e)\  ^^^^^^^ 
and  Brook  v.  Skinner  (/). 

The  Vice-Chancellor  : 

Where  there  is  a  Decree  for  the  Administration  of  the 
Assets  of  a  Testator,  the  Court  will  interfere  so  far  as 
may  be  necessary  to  give  effect  to  its  own  Decree.  But 
it  will  not  interpose  to  protect  the  Executors  from  any 
liabihty  to  which  they  may  have  subjected  themselves 
personally. 

Injunction  granted  to  restrain  the  Creditor  from 
proceeding  at  Law,  against  the  Assets  of  the  Testator 
only(y). 

(a)  Jac.  546.  (/)  Ibid.  481,  Note. 

(b)  Ibid.  148.  (g)  See  Fielden  v.  Fielden, 

(c)  2  Mer.  482,  Note.  1  Sim.  &  Stu.  255  ;  and  Price 
{d)  1  Saund.  336.  v.  Evans^  arUe,  Vol.  IV. 
(«)  2  Mer.  480.                  p*  5^4* 
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1832  :  WHEAT  v.  GRAHAM. 

15th  December. 

Defendant.     ThE  Master  had  allowed  Exceptions  to  the  Answer, 
Contempt.     for  Insufficiency,  and  had  fixed  a  time  for  the  Defen- 
The  Master  al-  ^^^^     P"*     *  further  Answer,  which  had  expired, 
lowed  Excep- 
tions to  an  An-  j^^^j  ^j.  ^j^^  Defendant,  now  moved  that  he 
swer  for  Insuffl-     .  ,    ,      ,       1  n«      w  1 

clency,  and       might  be  allowed  Three  Weeks  further  time  to  put  in  his 
fixed  a  Time  for  further  Answer, 
putting  in  a  fiir- 
ther  Answer. 

After  that  Tune     Mr.  Knight j  for  the  Plaintiff,  said  that  the  Defendant 

I^endant  ^      was  in  Contempt,  by  virtue  of  the  Sixth  of  Lord  Lyndr 

moved  for  fur-    hur$f^  Orders,  and,  therefore,  was  not  entitled  to  make 

ther  Tune.        the  Motion. 
Motion  refused ; 
the  Defendant 

being  in  Con-  The  Vice-Chancellor  : 

^of  Lx>rd^  ^  The  Defendant  ought  to  have  appUed  for  further  time, 
Lyndhursfs  before  the  time  fixed  by  the  Master  had  expired.  He  is 
Orders.  Contempt,  and  therefore,  is  not  entitled  to  make 

the  Application. 


Motion  lefosed. 
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IN  THE  MATTER  OF  YORDON'S  CHARITY. 


i  33'2  : 
22d  December. 


Henry  YORDON,  Citizen  and  Fishmonger,  by  his 

Will,  dated  the  16th  of  October  1468,  gave  to  the  Charity 

Wardens  of  the  Fishmonger's  Company  and  their  Sue-  ^"^^"^ 

cessors,  certain  Messuages  and  Tenements  in  Billiter-  Testator  devised 

lane  and  elsewhere,  in  the  City  of  London ;  and,  after  an  Estate  to  the 

directing  them  to  make  certain  Payments  out  of  the  Com^any^to 

Rents,  for  the  saying  of  Masses  for  his  Soul,  proceeded  as  buy  and  distri- 

foUows :  "  And  I  will  also  that  the  foresaid  Wardens  of  1^"*®  1.38  Quar- 

ters  of  Coals,  or 

the  Commonalty  of  the  Mystery  of  Fishmongers  of  the  Money  to  buy 

6aid  City  of  London  for  the  time  being,  yearly  and  for  Coals  at  8  d. 

evermore,  purvey,  buy  and  deliver  138  Quarters  of  Coal,  amo^^Tthe 

or  else  Money  to  buy  with  the  same  Coals  unto  the  Poor,  and  added 

same  number,  after  the  Price  of  8rf.  for  every  Quarter  j^^M^^™ 

of  the  said  Coals,  to  be  delivered  and  disposed  of  by  for  the  138 

the  Advice  and  Discretion  of  one  good  Man  or  two  of  Quarters,  at  the 

Price  aforesaid 

every  Parish  wherein  the  said  Coals  shall  be  given  and  amounted  to  ' 

distributed."   The  Testator  then  directed  the  Coals  to  4/.  12*.,  and 

be  distributed,  in  certain  Proportions,  amongst  a  speci-  ^}^^\  ^  ^ 

r  1  1  •  /.  ,         .  ,  Co9\%  could  be 

fied  number  of  poor  Inhabitants  of  the  Panshes  men-  bought  for  less, 

tioned  in  his  Will,  and  then  proceeded -thus:  "The  more  should  be 

ffiven  l^e 

Sum  Total  in  Money  for  all  the  foresaid  138  Quarters  Testator  then 
of  Coals,  after  the  foresaid  Price  of  8rf.  for  every  Quar-  gave  40*.  out  of 

ter,  amounteth  to  the  Sum,  yearly,  of  4/.  12  s.  i  the  Jj)®  Residue  of 

'  7  J      j7  Rents,  to 

which  Coals  unto  the  said  whole  Number,  I  will  that  the  Company, 

for  executing 

his  Will,  and  directed  that  whatsoever  remained,  should  be  disposed 
of  in  repairing  the  Buildings  on  the  Estate,  and  to  the  use  of  the 
Company ;  but,  if  they  declined  to  perform  his  VVill,  then  that  the 
Estate  should  go  to  the  Corporation  of  London  for  different  chari- 
table purposes.  Held  that,  though  the  RenU  had  increased,  the 
Company  were  not  bound  to  distribute,  either  in  Coals  or  in  Money, 
more  than  to  the  Amount  of  4  /.  1 2  yearly,  apd  that  they  were 
entitled  to  the  Surplus  of  the  Rents. 
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they  be  given  and  distributed  in  the  form  aboteftaid, 
yearly  and  for  evermore,  between  the  Feast  of  Michael- 
mas and  the  Feast  of  Christmas  next  ensuing ;  and,  if 
the  said  Coals  be  bought  for  less  Price  than  is  aforesaid, 
then  I  will  there  be  delivered  and  given  more  Coab 
after  the  good  Discretions  of  the  Wardens  of  the  said 
Craft  of  Fishmonger  for  the  time  being.  And,  ftirther- 
more,  I  will  and  pray  that  the  Mayor  of  London  for  the 
time  being,  once  in  the  year  for  evermore,  have  o?c^ 
sight  and  see  that  this  my  present  last  Will,  at  sadi 
time  as  shall  be  at  his  pleasure,  be  truly  executed  and 
performed  in  all  things  and  by  all  things,  according  to 
all  the  whole  Charge  of  the  Disposition  of  this  my  said 
Will,  by  the  Wardens  of  the  Commonalty  of  the  fore- 
said Mystery  of  Fishmongers ;  for  the  which  Oversight 
and  Labour  of  the  said  Mayor  in  this  Party  by  him  to 
be  had  and  done,  I  will  that  the  Wardens  of  the  same 
Mystery  or  Craft  of  Fishmongers  for  the  time  being,  for 
evermore,  pay  to  the  same  Mayor  of  London  for  the 
time  being,  yearly  for  evermore,  taking  upon  him  the 
said  Oversight  and  Labour,  for  the  execution  of  the 
Premises,  10 8.  sterling:  also  I  will  that  the  common 
Clerk  of  the  said  City  for  the  time  being,  have,  ewy 
year  for  evermore,  to  remember  the  Mayor  of  the  said 
Charges,  ^8.  Ad.  to  be  paid  by  the  said  Wardens  of  the 
Mystery  of  Fishmongers  of  London^  and,  of  the  Residue 
of  the  Money  coming  and  to  be  taken  of  the  said  Renti 
yearly  and  for  evermore,  I  will  the  same  Wardens  and 
their  Successors,  every  year  and  for  evermore,  have,  for 
their  Labours  in  this  part  to  be  had,  and  for  the  exe- 
cuting of  this  my  Will,  A08.  sterling,  that  is  to  say,  each 
of  them  6  8  rf.  And  whatsoever  leaveth  over  mispent 
of  the  said  Residue,  I  will  that  it  be  disposed,  yearly 
and  for  evermore,  to  the  reparations,  maintaining,  uphold- 
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mg  and  sustaining  of  the  foresaid  Rents,  and  to  the  most  ^"3^'  ^ 
necessary  and  profitable  use  of  the  said  Craft  or  Mys-  ^ 
tery  of  Fishmongers,  whereof  the  whole  Sum  of  the  Yordon's 
aforesaid  Charges  amounteth,  yearly,  to  17/.  sterling.  Charity* 
And,  if  the  foresaid  Wardens  of  the  Commonalty  of  the 
said  Craft  of  Fishmongers  of  the  City  of  London^  or 
their  Successors  for  the  time  being,  be  forgetful,  negli- 
gent or  slow,  and  keep  not  nor  fulfil  all  and  singular  the 
Charges  of  this  my  present  Will  and  every  parcel  of 
them,  in  like  Manner  and  Form  as  it  is  before  written, 
at  any  time  by  the  space  of  two  whole  years,  so  that 
warning  thereof  to  them  be  given  and  made,  by  the 
Mayor  of  the  City  of  Lovidon  for  the  time  being,  by  three 
times  within  and  during  the  same  two  years,  or  else,  if 
the  said  Wardens  of  Fishmongers  suffer  the  said  Tene- 
ments and  Messuages  with  the  Appurtenances,  to  fall  in 
decay  and  feeble  to  the  falling  down  by  default  of  due 
Reparations,  after  like  warning  of  two  years  by  the  said 
Mayor  to  them  to  be  made  for  the  same,  I  vrill  and  or- 
dain, that  then  all  the  foresaid  Lands  and  Tenements,  with 
the  Appurtenances,  in  BWiterAane  and  in  the  foresaid 
Parish  of  St.  Catherine  Christchurch,  remain  to  the 
Mayor  and  Commonalty  of  the  said  City  of  London  for 
the  time  being,  and  to  their  Successors  for  evermore,  to 
the  sustaining  of  London  Bridge  and  of  the  Priests  and 
Clerks  of  the  Chapel  of  St.  Thomas  upon  the  same 
Bridge,  to  find  a  good  honest  Priest  for  ever  there  to 
sing  in  the  said  Chapel : "  and  he  willed  that  the  rest  of 
the  devised  Premises  should  remain  to  the  Abbess  and 
Sisters  of  the  House  of  Minoresses,  for  certain  Supersti- 
tious and  Charitable  Purposes. 

The  price  of  Coals  having  greatly  increased,  the  Com- 
pany had,  for  many  years  past,  distributed  amongst  the 
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Poor  of  the  specified  Parishes,  Sums  amounting  to 
41.  12  s.  instead  of  Coals.  The  questions  on  the  hearing 
of  a  Petition  presented  under  Sir  Samuel  Ramill^s  Act, 
were,  first,  Whether  the  Company  were  not  bound  to 
distribute  Coals  only :  second.  Whether,  if  they  had  the 
option  of  distributing  either  Coals  or  Money,  the  4i 
ought  not  to  be  increased  in  the  same  proportioo  as  the 
Rents  of  the  Estate  had  increased. 

Mr.  Pepys  and  Mr.  Bethell,  in  support  of  the 
Petition : 

The  Gift  is  a  Gift  of  Coals,  and  not  of  the  Money 
which  is  mentioned  as  the  Price  of  them.  In  the  distri- 
bution of  the  Gifts,  the  Testator  refers  to  Coals  only. 
He  says :  "  The  Sum  Total,  in  Money,  for  all  the  foresaid 
138  Quarters  of  Coals,  after  the  foresaid  price  of  8  d  for 
every  Quarter,  amounteth  to  the  Sum,  yearly,  of  4/.  12s.; 
the  which  Coals,  unto  the  said  whole  number,  I  will  that 
they  be  given  and  distributed  in  the  form  abovesaid, 
yearly  and  for  evermore."  This  is  a  positive  directioa 
that  the  Coals  should  be  given  in  form  aforesaid,  yearly 
for  ever.  All  that  is  given  to  the  Company,  is  what  re- 
mains after  fulfilling  the  preceding  purposes,  which  were 
to  purvey  and  deliver  Coals.  At  the  time  when  this 
Will  was  made,  the  price  of  every  Article  was  fixed  by 
a  Standard,  and  the  quality  of  it  was  designated  by  its 
standard  price.  Accordingly,  this  Testator  intended  that 
the  Company  should  give  Coals  which  were  of  the  qua- 
lity which  was  then  designated  as  Eightpenny  Coal. 

The  other  question  is  whether  the  Charitable  Gifts 
ought  not  to  increase  in  proportion  to  the  increase 
of  the  Rents.  It  was  the  Testator's  intention  to  make 
a  disposition  to  Charity,  and  nothing  else.  The  sur- 
plus Rents  were  intended  for  the  benefit  of  the  poor 
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Members  of  the  Company.  The  Testator  appoints  iBaa. 
Supervisors  of  his  Charities,  and  makes  Gifts  to  them 
for  seeing  his  Will  performed :  and  he  provides,  in  his 
Will,  for  the  Company  not  accepting  the  Gift,  It  is  charity 
plain,  therefore,  that  he  did  not  intend  them  a  Bounty, 
but  to  devote  the  whole  of  the  Property  to  the  charitable 
purposes  mentioned  in  his  Will.  The  consequence  is 
that,  the  Rents  having  increased,  the  Charities  ought  to 
be  augmented  in  the  same  proportion.  The  Attorney^ 
general  v.  Tike  Cooper's  Company  (a) ;  The  Thetford 
School  Case  (6) ;  The  Attomey^general  v.  Arnold  (c). 

Sir  E.  Sugden  and  Mr.  J.  RomiUy^  for  the  Fish- 
monger's Company. 

The  Vice-Chancellor  : 

It  is,  I  think,  quite  plain  that  this  Testator  meant  to 
give  the  option,  to  the  Fishmonger's  Company,  of  either 
giving  the  Coals,  or  Sums  of  Money  not  exceeding  138 
Eightpences,  that  is,  4/.  12^.,  to  the  Poor.  He  has  pro- 
vided for  the  benefit  of  the  Poor  to  this  extent,  namely, 
thaty  if  the  Coals  were  less  in  price  than  ^d.  the  Quarter, 
they  should  have  a  larger  quantity  of  them ;  so  that  he 
intended  they  should  have,  at  all  events,  up  to  the  value 
of  4/.  128. :  but  there  is  nothing  in  this  Will  that  indi- 
cates an  intention  that  the  Poor  should  have  more  than 
4/.  12«. 

As  to  the  second  question,  I  cannot  but  consider  that 
the  Case  has  not  been  brought  within  the  principle  of 
The  Thetford  School  Case,  or  The  Attorney-general  v. 
Arnold;  because,  in  The  Thetford  School  Case,  the 
Land  was  of  a  given  value,  and  the  whole  Amount 

(a)  19  Ves.  187.     (A)  8  Rep.  130.     (c)  Show,  P.  C.  22. 
VoL.V.  R  R 


CASES  IN  CHANCERY. 


was  doled  out,  in  specific  SumSy  to  different  Chaiitiesl 
There  was  then  a  clear  intention^  on  the  part  of  the 
Testator,  that,  whatever  might  be  the  value  of  the 
Land,  there  should  be  that  proportionate  distributioQ  of 
the  Rents  of  the  Land  amongst  the  different  Charities. 
In  the  Case  of  The  Attorney-general  v.  Arnold  there 
was  an  express  dedication  of  the  Estates  to  Charitable 
Uses ;  and,  although  the  Testator,  when  he  came  to 
execute  his  general  intention,  doled  out  Sams  to  the 
Amount  of  120/.  only,  whereas  the  whole  Reveane 
was  2402.,  yet  there  was  an  express  dedicatioo  of  the 
whole  to  Charitable  Uses.    Now  here,  I  think,  the  Tes- 
tator did  not  mean  that  the  whole  of  the  Land  shooU 
go  to  Charitable  Uses ;  but  he  meant  that  certain  vptor 
fied  objects  should  receive  definite  Sums  only,  and  that 
the  Surplus,  whatever  it  might  be,  should  go  to  the 
Fishmonger's  Company  as  a  benefit  to  them.    The  Tes- 
tator then  directs  that  the  Mayor  of  London,  should  see 
that  his  Will  was  performed  by  the  Wardens  id  the 
Company,  and,  if  they  neglected  to  comply  with  the 
directions  of  his  Will,  after  warning  given  them  three 
times  in  the  space  of  two  years,  then  that  all  the  first- 
named  Charities  should  cease,  and  the  Estate  should  go 
to  the  Mayor  and  Commonalty  of  the  City  of  London^ 
for  different  charitable  purposes.    I  am,  therefore,  of 
opinion  that  the  Fishmonger's  Company,  as  against  the 
Poor  of  the  Parishes  amongst  whom  the  138  Quarters 
of  Coals,  or  the  Money  to  buy  Coals,  are  directed  to  be 
distributed,  are  entitled  to  the  Surplus  Rents  of  tk 
Estate  beyond  the  4/.  125.,  for  their  own  purposes  (rf). 

Petition  dismissed  with  Costs. 

(</)  See  The  Atiortiei/'general  v.  The  Skinners*  Compantft 
post,  p.  596. 
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PITT  V.  BONNER.  1833: 

13th  January. 

The  Bill  was  filed,  by  a  Purchaser  against  a  Vendor^ 

for  a  Specific  Performance  of  the  Agreement  between   * 

them.   A  Receiver  of  the  Rents  of  the  Estate  had  been  Order  made  in 

appointed  in  the  progress  of  the  Suit.    At  the  hearing,  BilThad^' 

the  Bill  was  dismissed  with  Costs.   The  Receiver  having  been  dismissed, 

Monies  in  his  hands  which  belonged  to  the  Defendant, 

.mi.        /.       »  .     1        1    T».if  1     ceiver  should 

the  latter,  after  the  dismissal  of  the  Jitli^  presented  a  p^gg  fifg 

Petition  in  the  Cause,  praying  that  the  Receiver  might  counts  and  pay 

be  ordered  to  pass  his  Accounts,  and  that  what  should  ^  Defendant 

be  found  due,  might  be  paid  to  him,  the  Defendant. 

And  the  Vice-Chancellor  made  an  Order  accordingly. 

Mr.  Knight  and  Mr.  Koe  appeared  for  the  Petitioner. 
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^g^^.  IN  THE  MATTER  OF  THE 

9th,iath&i4th  BEDFORD  CHARITY. 
January. 

^^^^  King  EDWARD  the  eth,  by  Letters  Patent  dated 

Jurisdiction,  the  15ih  of  August  in  the  6th  year  of  his  Reign,  gave 

  Licence  to  the  Mayor  and  Corporation  of  Bedford^  to 

cLrity^S'^  found  and  establish  a  Free  and  Perpetual  Grammar 
the  Trustees  of  School  in  the  Tovm  of  Bedford,  for  the  Instruction  of 
^«C^ty,who  Children  in  Grammar,  Literature  and  Good  Mannere, 
porate,  are  em-  Licence  to  the  Warden  and  Fellows  of  New  em- 
powered to  re-  lege,  Oxford,  to  elect  and  admit  the  Master  and  Usher 
d'^JiVjEn^  of  the  School,  and,  for  good,  just  and  reasonable  Causes 
School,  for  just  and  Occasions,  to  change  and  remove  them  from  time 

and  reasonable  to  time,  and  to  elect  and  admit  other  fit  Men  in  their 
Cause  *  and  it  is 

provided  that  if  Places,  and  also  Licence  to  the  Mayor  and  Corporatioii, 

any  Trustee  or  to  have,  acquire  and  purchase  Manors,  Lands,  8cc.,  and 

mS^a^£  ^^^^^  Possessions  to  the  yearly  Value  of  40  /.  above  til 

self  or  them-  Charges  and  Reprises,  in  and  to  the  Sustentation  of  the 

selves,  in  an3r  Master  and  Usher,  and  for  the  Continuance  of  the  School 
manner  relating  .  ,  /.     i  •         n         li*  .  i  i. 

to  the  Charity,        ^y^T,  and  for  the  Marnage  of  poor  Maidens  of  the 

it  should  be       said  Town,  and  for  nourishing  and  educating  poor  Chil- 

lawful  for  any  ^Yiere,  and,  also,  for  the  distributing  in  Alms  the 

Person  to  pre- 
fer  a  Petition 

to  the  Lord  Chancellor  against  any  such  Trustee  or  Trustees, 
and  with  or  without  making  all  or  any  of  the  other  Trustees 
parties  thereto,  if  such  Person  should  so  think  fit ;  and  the 
Lord  Chancel/or  is  authorized  to  cause  the  Person  or  Persons 
against  whom  the  Petition  should  be  preferred,  to  be  examined,  in 
such  manner  as  should  be  thought  (it,  for  the  discovery  of  the 
Truth  of  the  Matter  alleged  against  him.  One  of  the  Masters 
who  had  been  dismissed  by  the  Trustees,  presented  a  Petition 
against  them,  complaining  that  he  had  been  dismissed  irr^ularly, 
and  not  for  good  and  reasonable  cause.  Held  that  the  Court  had 
no  jurisdiction  to  entertain  the  Petition. 


CASES  IN  CHANCERY. 


Residue  of  the  Proceeds  of  the  Premises  to  the  Poor  of 
the  said  Town  for  the  time  being. 

By  an  Indenture  dated  the  22d  day  of  April  in  the 
8th  year  of  the  Reign  of  Queen  Elizabeth,  and  made 
between  the  Mayor  and  Corporation  of  Bedford,  of  the 
one  Part,  and  Sir  William  Harpur  and  Alice  his  Wife, 
of  the  other  Part,  after  reciting  the  Letters  Patent,  it 
was  witnessed  that  the  Mayor  and  Corporation,  for  and 
towards  the  Erection  of  the  said  School,  to  be  and  have 
Continuance  according  to  the  form  and  effect  of  the 
Letters  Patent,  did  thereby  found  and  establish  a  Free 
and  Perpetual  School  within  the  Town  of  Bedford,  in 
a  Messuage  there,  commonly  called  the  Free-School 
House^  which  Sir  William  Harpur  of  late  built,  and  the 
same  School  to  be  of  one  Master  and  one  Usher,  for  ever 
to  continue;  and  the  Mayor  and  Corporation  did  thereby 
decty  and  admit  unto  the  Office  of  Master  of  the  School, 
JEkbumd  Green,  and  unto  the  Office  of  Usher  of  the 
said  School,  Robert  £Ilbone;  and  Sir  William  Harpur 
and  Alice  his  Wife,  for  the  better  Maintenance  of  the 
School,  granted  and  enfeoffed,  to  the  Mayor  and  Corpo- 
ration, all  that  Messuage  of  the  said  Sir  William  Har- 
pur, commonly  called  the  School-House,  and,  also,  13 
Acres  and  1  Rood  of  Meadow  Land  in  the  Parish  of 
St.  Andrew  Holbom,  in  the  County  of  Middlesex,  to  hold 
the  same  for  the  Sustentation  of  the  Master  and  Usher 
of  the  School,  for  the  continuance  of  the  School  for  ever, 
for  the  Marriage  of  poor  Maids  of  the  Town,  and  for 
poor  Children  there  to  be  nourished  and  informed,  ac- 
cording to  the  Form  of  the  Letters  Patent. 

By  an  Act  of  4  Geo.  3,  the  Mayor,  Recorder,  and 
Aldermen,  and  other  Persons  mentioned  in  the  Act, 
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were  declared  to  be  Trastees  for  the  Mam^ement  of 
the  Charity  Estate  and  Charity,  and  for  carrying  into 
execution  the  Rules,  Orders,  and  Directions  mentioned 
in  the  Schedule  thereto,  and  for  other  the  Purposes 
therein  mentioned. 

By  an  Act  of  33  Geo.  8,  the  bef(»re-mentioned  Act 
was  repealed ;  and  it  was  enacted  that  the  Lord  lieate- 
nant  and  the  Representatives  in  Parliament  for  the  time 
being  for  the  County  and  Town  of  Bedford^  the  Mayor, 
Recorder,  Aldermen,  Common  Council,  Bailiffs,  Cham- 
berlains, the  Master  and  Usher  of  the  Grammar-School, 
for  the  time  being,  and  18  Inhabitants  of  the  Town,  to 
be  chosen  in  the  manner  therein  mentioned^  and  their 
respective  Successors,  to  be  chosen  in  like  manner, 
should,  from  and  after  the  passing  of  the  Act,  be  tm^ 
tees  of  the  Estates  and  Premises  belonging  to  the  Chs- 
rity,  and  should  let  and  manage  the  same,  and  apply 
the  Rents  and  Profits  thereof,  in  such  manner  as  by  the 
Rules,  Orders,  and  Directions  contained  in  the  Schedoie 
thereto  was  directed. 

By  an  Act  of  the  7th  Geo.  4»  the  former  Acts  were 
repealed,  and,  it  was  enacted  that  Pers(ms  answering  the 
same  Descriptions  as  those  mentioned  in  the  Act  of  the 
93  Greo.  3,  should  be,  for  ever  thereafter.  Trustees  of  the 
Charity  Estates,  and  should  manage  the  same,  and 
apply  the  Rents  and  Profits  thereof  in  such  manner  as 
in  the  now  stating  Act,  and  by  the  Rules  and  Directioos 
contained  in  the  First  Schedule  thereto,  was  directed; 
and,  after  providing  that  six  of  the  18  Inhabitants  thefl 
appointed  and  thereafter  to  be  appointed  Trustees,  should 
retire  from  the  Trust  at  certain  Periods,  and  that  six 
other  Inhabitants,  who  should  have  resided  in  the  Town 
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for  three  Years  next  preceding,  and  should  then  be  seised 
of  a  Freehold  Estate,  in  the  Town  or  County  of  Bedford, 
of  the  clear  yearly  Value  of  20/.,  or  who  should  occupy 
a  House,  in  the  Town,  of  the  yearly  Rent  of  20  Z.,  should 
be  elected,  in  their  place,  by  a  Ballot  of  the  Inhabitants 
paying  Scot  and  Lot ;  it  was  enacted  that  no  Act  of  the 
Trustees,  or  any  of  them,  should  be  valid  unless  made 
or  done  at  some  Meeting  to  be  held  by  virtue  of  the  Act, 
except  where  the  same  was  thereby  otherwise  directed ; 
and  that  all  the  Powers  and  Authorities  by  that  Act 
granted  to  or  vested  in  the  Trustees,  should  be  executed 
by  the  Major  Part  of  them  present  at  their  respective 
Meetings  to  be  holden  by  virtue  of  the  Act,  the  number 
of  Trustees  present  at  such  Meetings  not  being  less  than 
19,  and  that  the  Trustees  might,  from  time  to  time,  make 
such  additional  Rules  and  Regulations  for  the  Manage- 
ment of  the  Charity  Estates  and  the  Application  of  the 
Rents  and  Profits  thereof,  as  should  appear  to  them  to 
be  proper,  so  as  every  such  additional  Rule  or  Regula- 
tion should  be  consistent  with  and  conformable  to  the 
Provisions  of  that  Act  and  the  Rules  and  Directions  in 
the  said  First  Schedule  contained ;  and  that  no  Order, 
Role  or  Regulation  made  by  the  Trustees  at  any  Meet- 
ing, should  be  revoked  or  altered  at  any  subsequent 
Meetings  without  the  concurrence  of  a  greater  Number 
of  Trustees  then  actually  present  than  the  Number  by 
whom  such  original  Order  was  made,  nor  unless  Notice 
of  such  intended  Revocation  or  Alteration,  signed  by 
the  Clerk  to  the  Trustees,  should  have  been  given  to 
each  of  the  Trustees,  resident  within  the  Town  of  Bed- 
ford, seven  Days  at  the  least  before  the  Day  of  such 
9ubsequent  Meeting,  and  that  the  first  Meeting  of  the 
Trustees  should  be  held  on  the  second  Thursday  next 
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1833.  ^f^^  the  passing  of  the  Act,  and  on  the  first  Thursday 
in  every  Month  for  ever  thereafter,  and  that  Meetings 
should  be  held  oftener,  if  occasion  should  require,  upon 
Charity  ^^^c®  thereof  being  given  and  published  as  therein 
mentioned.  Sect.  1 1.  And  it  was  thereby  further  enacted 
that  the  Trustees  for  the  time  being  should  be  incorpo- 
rated by  the  Name  of  "  The  Trustees  pf  the  Bedford 
Charity."  Sect.  12.  And  that,  if  any  of  the  Provisions, 
Rules,  Directions  or  Constitutions  in  that  Act  or  in 
the  First  Schedule  thereunto  annexed,  contained,  should, 
at  any  time  thereafter,  prove  inconvenient  or  impracti- 
cable to  be  carried  into  Execution,  or  if  any  Doubts, 
Disputes,  or  Difficulties  should  arise,  or  whenever  the 
Direction  or  Order  of  a  Court  of  Equity  should  be 
deemed  necessary,  as  to  or  for  the  Administration  of 
the  said  Charity  Estates,  or  the  Application  of  the 
Rents,  Issues,  and  Profits  thereof,  or  touching  the 
Construction  of  any  of  the  Rules  and  Directions  con- 
tained in  the  same  Schedule,  or  to  be  made  by  the 
Trustees  of  the  said  Charity,  assembled  at  any  genml 
Meeting,  or  the  Major  Part  of  them,  in  pursuance 
thereof,  then  and  in  any  of  the  said  cases,  it  should  be 
lawful  for  the  said  Trustees  for  the  time  being,  or  any 
eight  or  more  of  them,  to  prefer  a  Petition  or  Petitions 
from  time  to  time,  as  occasion  might  require,  to  the 
Lord  Chancellor  of  Great  Britain,  or  the  Lord  Keeper 
or  the  Lords  Commissioners  of  the  Great  Seal  of  (jreat 
Britain  in  that  behalf  appointed,  who  were  thereby  aa- 
thorized  and  directed  to  cause  the  same  to  be  heard  in 
a  summary  way,  and  such  Order  or  Orders  as  the  Comt 
of  Chancery  should  think  fit  to  make  therein,  or  upon 
the  hearing  thereof,  should  be  observed  and  obeyed  by, 
and  be  final  and  conclusive  to  all  Persons  whomsoever, 
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tod  the  Costs  and  Expenses  to  be  incurred  by  every 
such  Petition  should  be  paid  out  of  the  Rents  and  Pro- 
fits of  the  said  Charity  Estate.    Sect.  14. 

Provided  that  in  case  any  Trustee  or  Trustees  should, 
either  whilst  he  or  they  continued  to  be,  or  after  he  or 
they  should  have  ceased  to  be  a  Trustee  or  Trustees, 
misconduct  himself  or  themselves  in  the  Application  of 
the  Rents,  Issues  and  Profits  of  the  said  Charity  Estates, 
or  any  part  thereof,  or  in  the  management  of  the  same, 
or  in  the  not  duly  accounting  for  what  should  come  to 
his  or  their  hands,  or  in  the  execution  of  any  of  the 
Trusts,  Powers,  and  Authorities  vested  or  to  become 
vested  in  him  or  them  by  virtue  of  the  Act,  or  should 
misdemean  himself  or  themselves  in  any  manner  what- 
soever relating  to  the  said  Charity  or  the  Estates  thereof, 
then  and  in  any  of  the  said  cases,  it  should  be  lawful  for 
His  Majesty's  Attorney-general,  and  also  any  Person  or 
Persons  whomsoever,  with  the  consent  of  His  Majesty's 
Attomey^general,  to  prefer  a  Petition  or  Petitions  from 
time  to  time,  as  occasion  might  require,  to  the  Lord 
Chancellor  of  Great  Britain,  or  the  Lord  Keeper  or  the 
Lords  Commissioners  of  the  Great  Seal  of  Great  Britain 
in  that  behalf  appointed,  against  any  such  Trustee  or 
Trustees,  either  whilst  he  or  they  should  continue  to  be, 
or  after  he  or  they  should  have  ceased  to  be  such  Trus- 
tee or  Trustees,  and  with  or  without  making  all  or  any 
of  the  other  Trustees  for  the  time  being,  or  any  other 
Person  or  Persons  who  had  been  a  Trustee  or  Trustees, 
Parties  thereto,  if  the  said  Attorney-general  or  such 
other  Person  or  Persons  as  aforesaid,  should  so  think 
fit ;  and  the  said  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners,  were  thereby  authorized  and  directed  to 
cause  the  same  to  be  heard  in  a  summary  way,  and  were 


684 


CASES  IN  CHANCERY. 


empowered  to  direct  such  Person  or  Persons  against 
whom  such  Petition  or  Petitions  should  be  preferred,  to 
be  examined^  in  such  manner  as  should  be  thought  fit, 
for  the  discovery  of  the  truth  of  the  Matter  alleged 
against  such  Trustee  or  Trustees  in  such  Petitioii  or 
Petitions;  and  such  Order  or  Orders  as  the  Court  of 
Chancery  should  think  fit  to  make  therein  or  apoo 
hearing  thereof^  should  be  observed  and  obeyed  by  such 
Person  or  Persons  against  whom  such  Petition  or  Peti- 
tions shoidd  be  preferred,  and  be  final  and  condusife 
to  all  Persons  whomsoever,  and  the  same  should  and 
might  be  enforced  by  such  process  as  any  other  Ordtf 
or  Orders  of  the  said  Court ;  and  the  Costs  and  Expenses 
to  be  incurred  by  every  such  Petition  or  ApplicatioD 
should  be  paid  in  such  manner,  by  such  Party  on  Par- 
ties,  and  out  of  such  Fund,  as  the  said  Court  should 
direct;  provided  that  (anything  therein  contained  not- 
withstanding) the  Trustees  appointed  or  to  be  appointed 
under  the  Act,  their  Heirs,  Executors,  or  AdministiatoiSy 
should  also  be  liable  to  be  sued  by  Action,  Bill,  Infor- 
mation, or  otherwise,  as  any  other  Trustee  and  Tnutees 
for  Charitable  Purposes  were  liable  to  be  sued  in  Law  or 
Equity.    Sect.  15. 

By  the  First  Schedule  to  the  Act,  it  was  provided 
that  the  several  Masters  and  Assistants  of  the  English 
Schools,  should,  during  the  time  they  continued  in 
Office,  reside  in  such  Houses  as  should  be  provided  for 
them  by  the  Trustees.  And,  after  giving  certain  diiee- 
tions  relating  to  the  course  of  Instruction  to  be  poisoed 
in  the  Grammar  School,  and  to  the  nomination  and  re- 
moval of  tbe  Master  and  Usher  of  that  School  by  the 
Warden  and  Fellows  of  New  College,  it  was  provided 
that  the  then  Masters  and  Assistants  in  the  English 
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Schools,  should  be  continued  in  their  respective  Offices 
until  they  should  die,  resign,  or  be  removed,  and  that 
the  Masters  and  Assistants  of  the  same  Schools  should, 
as  often  as  occasion  should  require,  be  nominated  and 
appointed  by  the  Trustees,  and  that  the  Trustees  should, 
at  all  times,  be  at  liberty  to  dismiss  or  remove,  any  such 
Master  or  Assistant, /or  Jusf  and  recLsonable  causes ;  and 
that  all  the  Children  of  Inhabitants  of  the  Town  of  Bed- 
ford whose  place  of  Settlement  should  be  in  either  of 
the  Parishes  of  the  Town,  who  should  come  to  the 
Granunar  School  to  be  educated,  should  be  instructed  in 
Grammar  and  other  useful  Learning  and  Good  Manners, 
in  such  Manner,  and  subject  to  such  Regulations  as  the 
Wardra  and  Fellows  of  New  College  and  the  Trustees 
should  direct,  and  that  all  the  Children  of  such  Inhabi- 
tants of  the  Town  as  aforesaid,  who  should  come  to  any 
of  the  English  Schools  to  be  educated,  should  be  in- 
structed in  such  Manner  as  the  Trustees  should  direct. 

About  Christmas  1820  Mr.  Matthiason  was  appointed 
AsBiBtant  Master  of  the  English  School ;  and,  for  several 
jem  afierwardi,  his  conduct  was  approved  of  by  the 
Trustees.  But,  on  the  dd  of  March  i831,  the  Trustees 
held  a  Meeting,  at  which,  in  consequence  of  a  Complaint 
having  been  made  of  the  neglected  state  of  the  English 
School,  they  appointed  a  Committee,  consisting  of  13  of 
their  Body,  to  examine  into  the  state  of  that  School* 
The  Committee  accordingly  examined  the  Scholars,  and, 
on  the  2d  of  May  1831,  reported  that  they  were  in  a 
disgraceful  state  of  Ignorance,  owing  to  the  gross  negli- 
gence of  their  Instructors,  and  that  no  material  Im- 
provement could  be  reasonably  expected  so  long  as  the 
School  remained  under  the  Management  of  the  then 
Masters ;  that  Visiting  Committees,  as  well  as  General 
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1833.       Meetings  of  the  Trustees  had,  again  and  again,  miion« 
'      '      '    strated  with  the  Masters,  and  expressed,  in  strong  terms, 
their  dissatisfaction  with  the  state  of  tlie  School,  and 

Bedford 

Charity  recommended  to  them  more  zeal  energy  and  mutaal  co- 
operation, but  in  vain ;  and  that  it  was  the  duty  of  the 
Trustees  to  examine  whether  there  was  any  hope  of 
effectual  Improvement  under  the  then  Masters,  and 
give  them  an  opportunity  of  hearing  and  answering  the 
Charges  against  them,  before  they  were  dismissed,  if 
such  severity  should  be  found  unavoidable. 

At  a  Meeting  of  the  Trustees  held  on  the  ad  of  June 
1831,  the  Report  was  read  to  the  Masters  of  the  Eng- 
lish School,  and  they  were  allowed  till  the  15th,  to 
return  written  Answers  to  it ;  and  they  were  to  be  al- 
lowed to  have  access  to,  and  make  Extracts  from  the 
Report  The  Answers  of  the  Masters  were  delivered 
to  the  Trustees,  at  a  Meeting  held  on  the  16th  of  Janei 
and  were  by  them  referred  to  the  School  Committee  to 
report  thereon.  Mr.  MatthicLSon^  in  his  Answer,  did 
not  deny  that  the  Scholars  of  the  English  School 
in  a  state  of  Ignorance,  but  ascribed  it,  not  to  his  own 
neglect,  but  to  other  Causes.  At  a  Meeting  of  the 
Trustees  held  on  the  25th  of  July  1831,  the  Report  of 
the  Committee  and  the  Answers  of  the  Masters  having 
been  read,  the  Trustees  declared  that  the  Head  Master 
of  the  English  School  was  not  competent  to  be  con- 
tinued in  his  Office ;  and,  on  the  4th  of  August,  they 
dismissed  him,  and  afterwards  appointed  Mr.  Moore  to 
supply  his  place ;  but,  after  expressing  their  opinion  that 
Mr.  Matthiason  had  not  exculpated  himself  from  the 
Charges,  and  censuring  him,  they  continued  him,  pro- 
visionally, in  his  office  for  six  months  longer,  at  the  end 
of  which  time  Mr.  Moore  was  to  report  to  the  Trustees 
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as  to  his  conduct  in  the  School.    Mr.  Moore  not  being    ^  >833- 

able  to  enter  on  the  duties  of  his  office  till  the  29th  of  ^ 
September,  the  Trustees  resolved  that  Mr.  Matthiason  Bedford 
and  another  Under  Master  should  discharge  the  Duties  Charity. 
of  the  School  in  the  meantime.  Mr.  Moore,  on  entering 
on  bis  Office,  introduced  a  new  method  of  managing 
the  School,  which  had  been  tried  with  success  at  other 
large  Schools.  On  the  6th  of  April  1832,  Mr.  Moore 
made  bis  Report  to  the  Trustees,  in  which  he  stated  that 
he  had  not  derived  that  advantage  which  he  had  a  right  ' 
to  expect  from  Mr.  Matthiason^s  assistance,  and  which 
the  unfavourable  state  of  the  School  so  urgently  re- 
quired :  that  that  Gentleman  appeared  to  be  deficient  in 
the  earnestness  and  zeal  which  were  so  essential  to  a 
Teacher:  that  the  circumstances  which  led  to  his,  Mr. 
MooTe\  connexion  with  the  School  might  perhaps  have 
bad  the  effect  of  discouraging  Mr.  Matthiason  and  of 
rendering  his  services  less  valuable  than  they  were  cal- 
culated to  be  if  duly  exerted,  and  that  he  could  scarcely 
venture  to  hope  that  Mr.  Matthiason  would  prove  a  sin- 
cere and  cordial  coadjutor:  that,  although  a  sense  of 
duty  compelled  him  thus  to  speak  of  Mr.  Matthicuon, 
he  rejoiced  to  think  that  the  Trustees  had  it  in  their 
power  to  place  him  in  the  Junior  Commercial  School, 
where  his  services  might  be  very  useful.  This  Report 
was  taken  into  consideration  at  a  Meeting  of  the  Trustees 
on  the  3d  of  May,  when  Mr.  Matthiason  was  dismissed. 

Mr.  Matthiason  presented  a  Petition  under  the  Act  of 
Parliament,  in  which  he  stated  that,  owing  to  the  want 
of  accommodation  and  inconvenience  of  the  Buildings 
in  which  the  English  School  had  been  carried  on  since 
1828,  and  to  the  Trustees  having  ceased  to  give  Prizes 
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to  meritorious  Boys,  the  discipline  of  the  School  could 
not  be  attended  to  in  the  same  way  as  it  had  been: 
that  the  Examination  which  the  Trustees  had  directed, 
had  been  conducted  by  a  Select  Committee  only,  and 
in  the  absence  of  the  Masters,  and  at  the  beginning  of 
the  Half  Year,  when  all  the  Classes  had  been  newly 
arranged  :  that  the  Report  contained  vague  and  geneial 
Charges  against  all  the  Masters  generally,  and  not 
against  them  individually :  that  the  Trustees  had  re- 
fused to  hear  them,  wd  required  them  to  reply,  in  wiit- 
ing,  to  those  Charges :  that  he  had  been  treated  un- 
fairly by  Mr.  Moore :  that,  in  his  Answers  to  the  Charges 
on  the  16th  of  June  1881,  he  had  proved  that  he  had 
exerted  himself  to  the  utmost,  having  regard  to  the  dif* 
ficulties  imposed  upon  him :  that,  at  a  subsequent  meetr 
ing  of  the  Trustees  on  or  about  the  10th  of  Augnst, 
when  the  Report  of  the  Committee  and  his  Answer 
thereto  were  brought  before  them,  a  Motion  for  his  dis* 
missal  was  negatived,  which  proved  that  he  was  consi- 
dered to  have  fully  answered  the  Charges :  that,  though 
he  was  in  attendance  on  the  3d  of  May,  the  Trustees 
would  not  allow  him  to  hear  Mr.  Moore's  Report,  or  to 
have  a  Copy,  or  an  opportunity  of  answering  it:  that 
he  had  been  dismissed  without  any  previous  Notice^ 
without  having  been  heard  in  reply  to  the  Charges  in 
the  Report,  and  without  any  just  or  reasonable  Causes. 
The  Petition  prayed  that  the  Trustees  of  the  Bed^ 
Charity,  as  well  in  their  Corporate  capacity  as  individo- 
ally,  might  be  restrained  from  ejecting  him  from  the 
House  then  in  his  occupation  as  Assistant  Master  of 
the  English  School,  and  from  dismissing  him  from  being 
such  Master,  and  that  he  might  be  paid  the  Arrears  of 
his  Salary  out  of  the  rents  of  the  Charity  Estates. 
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The  Attorney-general  (Sir  W.  Home\  Mr.  Knight  1833. 

and  Mr.  West^  in  support  of  the  Petition,  said  that, 

by  the  Act  of  ParUament.  nothini?  could  be  done  by  tlie      »  ^ 
_/  ,     A  Bedford 

Trustees,  except  at  a  Meetmg  held  pursuant  to  the  Act,  Charity. 

and  that  they  could  not  delegate  their  authority  to  a 
Conunittee :  that  the  Petitioner  had  not  been  heard  in 
reply  to  die  Charges  brought  against  him,  but  was  re- 
quired to  put  in  a  written  Answer,  which  was  contrary 
both  to  sense  and  justice :  that  the  Trustees  would  not 
have  appointed  the  Petitioner  to  act  as  Head  Master  of 
the  School  until  Mr.  Moore  arrived,  unless  they  had 
oompl^y  acquitted  and  exculpated  him:  that  Mr. 
Moore,  though  he  reported  unfavourably  with  respect 
to  the  Petitioner,  as  a  Coadjutor  in  the  new  System 
which  he  had  introduced  into  the  School,  yet  admitted 
his  taknts  and  qualifications  as  a  Teacher;  and  that 
the  Report  contained  no  Charges  of  specific  Misconduct 
against  the  Petitioner,  but  only  a  vague  Chai^  of  want 
of  energy  and  zeal. 

Sir  Edward  Sugden,  Mr.  Jacob  and  Mr.  Stenens,  for 
the  Trustees,  contended,  first,  that  the  Petitioner  had 
been  disnussed  regularly,  and  for  just  and  reasonable 


The  next  question  is,  whether  this  Court  has  juris- 
diction to  entertain  this  Petition.  It  is  presented  under 
the  16th  Section  of  the  7  Geo.  4,  c.  29,  and  not  under 
Sir  Samuel  Romitty*s  Act.  In  this  Case  there  is  only 
one  Petitioner,  whereas,  under  that  Act,  there  must  be 
two.  The  consideration  of  a  Section  in  the  33  Geo.  3, 
precisely  in  tiie  same  words  as  this  Section,  came  be- 
fore Lord  JEldon  in  another  Case  of  the  Bedford 
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1833.        Charity  (a):  and  his  Lordship  was  clearly  of  opinkm 
that  it  did  not  apply  to  a  Case  of  this  description, 
where  an  Application  is  made  touching  a  Corporation: 
Charity  ^  ^  Case  where  there  is  no  allegation  of  Miscon- 

duct or  Misdemeanor,  but  of  something  which,  if  true, 
would  be  an  Error  in  Judgment  or  an  Excess  of  Autho- 
rity on  the  part  of  the  whole  body.  It  is  clear  that  this 
15th  Section  applies  to  Persons  who  are  to  be  exammed 
upon  Interrogatories.  If  any  Trustee  or  Trustees  mis- 
conduct himself  or  themselves,  then  there  is  to  be  an 
Application  to  this  Court,  by  Petition,  against  such 
Trustee  or  Trustees :  that  means  against  Individuab 
misconducting  themselves.  If  individual  Misconduct  is 
meant  to  be  complained  of  in  this  Case,  then  the  Peti- 
tion ought  to  have  been  served  upon  the  Individuals 
who,  unanimously,  at  the  meeting  of  May  1832,  dis- 
missed the  Petitioner.  Lord  Eldon  says :  The  ques- 
tion would  be  whether  the  next  Clause  (the  15th)  was 
meant  to  apply  to  a  Case  where  there  had  not  been  Mis- 
conduct or  Misdemeanor  in  the  Trustees,  but  where 
they  acted  erroneously,  if  you  please,  on  doubts  and  dif- 
ficulties which  they  felt  with  regard  to  the  construction 
of  the  Act  of  Parliament.  The  terms  of  that  Clause 
contemplate  acts,  not  of  the  body  of  Trustees,  but  of 
Individuals  being  Trustees.  The  language  applies  not 
to  Corporate  Bodies  at  all :  I  cannot  examine  them,  and 
the  usual  process  is  not  applicable."  (6) 

It  was,  therefore,  the  opinion  of  Lord  Eldon  that, 
under  that  Clause  of  the  Act,  a  Petition  i^ainst  the 
Corporate  Body  could  not  be  sustained.    If  the  Parties 
having  a  right  to  dismiss  the  Petitioner,  have  dismissed 
(a)  2  Swanst.  470.  3  Swanst.  593. 
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him  in  a  mode  that  is  irregular,  and  by  an  excess  of 
Authority,  the  proper  mode  of  proceeding  is  by  Man- 
damus. 

In  The  Attamey-general  v.  The  Corporation  of  Bed' 
ford{c)  (which  was  a  Case  relating  to  this  Charity  be- 
fore the  passing  of  the  first  Act  of  Parliament),  the 
Warden  and  Fellows  of  New  College  had  removed  the 
Master  of  the  Grammar  School  for  Misbehaviour ;  but 
the  Court  refused  to  interfere.  The  Trustees  stand  in 
precisely  the  same  situation  with  respect  to  the  English 
School,  as  the  Warden  and  Fellows  of  New  College  do 
with  respect  to  the  Grammar  School. 

The  Attomey-generalf  in  reply,  contended  that  the 
Trustees  were  empowered,  by  the  Act  of  Parliament,  to 
remove  the  Masters  of  the  English  School,  not  at  their 
arbitrary  and  uncontrolled  will  and  pleasure,  but  for  just 
and  reasonable  causes :  That  as  the  15th  Section  of  the 
Act  contained  the  words,  Without  making  all  or  any 
of  the  other  Trustees  Parties  thereto,"  and  as  it  was  ad- 
mitted by  the  Trustees,  that  they  had  removed  the  Peti- 
tioner in  exercise  of  a  Power  or  Authority  vested  in 
them  by  the  Act,  therefore,  under  the  15th  Section,  he 
had  a  right  to  prefer  a  Petition  to  this  Court,  against 
the  whole  body  of  Trustees,  in  order  to  have  it  decided 
whether  he  had  been  removed  regularly,  and  for  just 
and  reasonable  causes. 

The  Vice-Chancellor: 

There  are  three  Questions  in  this  Case.  1st.  Whether 
the  Trustees  have,  in  substance,  misconducted  them- 
selves, in  the  dismissal  of  Mr.  Matthiason  from  his 
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Office  of  Second  or  Assistant  Master  in  the  English 
School.  2d.  Whether  the  Trustees  are  not,  by  the  Act 
of  Parliament,  appointed  the  sole  Persons  to  judge 
what  shall  be  a  just  and  reasonable  cause  for  dismiss- 
ing a  Master.  3d.  Whether,  having  regard  to  the  Pro- 
visions of  the  Act  of  Parliament  which  has  r^ulated 
this  Charity,  this  Court  has  any  jurisdiction  in  this 
Case. 

His  Honor  then  stated  the  facts  of  the  Case  as  they 
appeared  by  the  Affidavits,  and  expressed  it  to  be  his 
opinion  that  the  proceedings  of  the  Trustees  with  respect 
to  Mr.  Matthiasonj  had  been  fair  and  regular,  and  that, 
according  to  Mr.  Moore's  Report,  Mr.  Matthiason  was 
not  a  Person  who  ought  to  have  been  reinstated  in  his 
Office,  irom  which  he  had  been  virtually  and  substan- 
tially dismissed  by  the  Resolution  of  the  22d  of  August, 
and  that  the  Trustees  could  never  reasonably  have  ex- 
pected that  the  School  could  go  on  properly,  under  the 
Government  of  Mr.  Moore,  if,  after  the  making  of  that 
Report,  they  had  allowed  Mr.  Matthiason  to  continue 
the  Second  Master  of  the  School ;  and  therefore  that  the 
Trustees  had  just  and  reasonable  cause  for  acting  as 
they  did  on  the  3d  of  May  1832. 

His  Honor  then  proceeded  thus :  With  respect  to  the 
second  Question,  I  think  that  the  Act  of  Parliament 
meant  that  the  Trustees,  themselves,  should  be  the  sole 
Judges  of  what  might  be  a  just  and  reasonable  Cause, 
for  dismissing  the  Masters  of  the  English  School.  It 
may  be  said,  if  that  be  the  case,  why  are  the  words 
"just  and  reasonable  Cause"  introduced?  They  were 
introduced  because  the  Legislature  meant  to  make  a 
distinction  between  arbitrary  conduct,  and  that  which 
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proceeds  upon  reasonable  grounds:  and,  when  one  con-  1833. 
aiders  that  this  body  of  Trustees  consists  of  a  vast  num-  *  '  ' 
ber  of  Persons,  exceeding  50,  is  it  at  all  surprising  that  ''^ 
Parliament  should  declare  that  the  Master  should  not 
be  dismissed  without  just  and  reasonable  Cause,  and 
that  a  set  of  Persons  so  constituted  as  the  Members  of 
this  Body  are,  should  not,  arbitrarily  and  without  giving 
themselves  an  opportunity  of  considering  whether  there 
was  a  just  and  reasonable  Cause,  dismiss  the  Master.^ 
We  have,  however,  a  Judicial  Decision  upon  this  Ques- 
tion. By  the  Letters  Patent  of  the  6th  of  Edward  the 
Sixth,  it  was  directed  that  the  Warden  and  Fellows  of 
New  College  should  appoint  the  Master  and  Usher  of 
the  Grammar  School, and,  for  good,  just  and  reasonable 
Causes  and  Occasions,  change  and  remove  them  from 
time  to  time ;  and,  in  the  Case  of  The  Attorney-general 
V.  The  Corporation  of  Bedford^  the  very  words  them- 
selves came  before  Lord  Harduncke  for  his  decision. 
The  Report  of  the  Case  is  as  follows :  "  New  College  in 
Oxford  having,  by  a  Charter,  particular  Powers  given 
them  as  to  the  Grammar  School  at  Bedford,  such  as  the 
removing  the  Master  for  Misbehaviour,  &c.  As  to  any- 
thing of  that  kind,  the  Lord  Chancellor  thought  it  was 
too  much  for  this  Court  to  do  anything,  though  they 
were  not  appointed  General  Visitors."  The  First  Sche- 
dule to  the  Act,  after  giving  Power  to  New  College  to 
change  and  remove  the  Masters  of  the  Grammar  School 
for  just  and  reasonable  Causes,  goes  on  to  declare 
that  the  Masters  of  the  English  School,  (which  had 
grown  up  as  a  sort  of  Accretion  upon  the  Grammar 
School,)  should  be  continued  as  they  then  were,  but 
that  the  Trustees  should,  at  all  times,  be  at  liberty  to 
dismiss  or  remove  them,  for  just  and  reasonable  Causes. 
It  is  true  that  the  Language  is  not  exactly  the  same  as 
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the  Language  used  in  the  Letters  Patent ;  but  there  is 
no  essential  difference.  And  my  opinion  is  that  the 
Legislature  must  have  meant  to  give,  by  the  words  used 
in  the  Schedule,  the  same  Power  as  was  originally  con- 
ferred by  the  words  of  the  Letters  Patent,  and  that,  as 
they  do,  essentially,  adopt  the  same  words  as  to  the 
Masters  of  the  English  School,  they  intended  that  the 
Trustees  should  have  the  same  power  of  removing  the 
Masters  of  that  School  for  what  was,  in  their  opinion, 
just  and  reasonable  Cause,  as  the  Warden  and  FeUows 
of  New  College  had  with  regard  to  the  removal  of  the 
Master  and  Usher  of  the  Grammar  SchooL  If  that  be 
BO,  then  the  Decision  of  Lord  Hardwicke,  decides  this 
Question. 

The  third  Question  is  whether,  by  the  particular 
Section  of  this  Act  of  Parliament  which  has  been  so 
much  commented  upon  in  this  Case,  and  under  which 
alone  this  Petition  is  presented,  I  have  jurisdiction  to 
hear  iU  The  14th  Section  has,  clearly,  nothing  what- 
ever to  do  with  the  present  Case.  That  Secticm  only 
provides  for  Cases  in  which  the  Trustees  may  require 
the  direction  of  the  Court.  The  15th  Section  provides, 
That  in  case  any  Trustee  or  Trustees  shall  misconduct 
himself  or  themselves,  in  the  application  of  the  Rents 
Issues  and  Profits  of  the  said  Charity  Estates,  or  any 
part  thereof,  or  in  the  management  of  the  same,  or 
in  the  not  duly  accounting  for  what  shall  come  to  his 
or  their  hands,  or  in  the  execution  of  any  of  the  Trusts^ 
Powers  or  Authorities  vested  or  to  become  vested  in 
him  or  them  by  virtue  of  this  Act,  or  shall  misdemeaa 
himself  or  themselves  in  any  manner  whatsoever  relating 
to  the  said  Charity  or  the  Estates  thereof,  then,  and  in 
any  of  the  said  cases,  it  shall  be  lawAil  to  and  for  His 
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Majesty's  Attorney-general,  and  also  any  Person  or  ^833. 
Persons  with  the  Consent  of  His  Majesty's  Attorney-  ^ 
general,  to  prefer  a  Petition  or  Petitions."  Now,  if  tfiere  redfobd 
had  not  been  an  opinion  expressed  by  Lord  Eldm  upon  Chauitt. 
the  point,  I  should  have  thought  it  quite  plain  that  it 
was  never  meant  to  give,  by  this  Section,  power,  either 
to  the  Attorney-general,  or  to  any  Person  with  his  con- 
sent, to  present  ft  Petition  calling  in  question  the  act 
of  the  whole  body  of  Trustees,  but  only  to  provide  for 
redress  to  be  given  in  cases  where  some  of  the  Trustees 
have  misconducted  themselves  or  were  alleged  to  have 
done  so.  And,  when  I  find  that  what  was  complained 
of  in  the  Petition  presented  before  Lord  Eldon  in  1818, 
was  an  act  done  by  all  the  Trustees,  namely  a  refusal  to 
allow  Jews  to  participate  in  the  benefit  of  the  Charity, 
and  a  Petition  was  presented  under  a  Section  which 
I  have  been  assured  corresponds,  in  terms,  with  the  15th 
Section  of  this  Act,  and  which  fix)m  the  report  of  the 
Case  appears  to  correspond  with  it ;  and,  when  I  also 
find  that  Lord  Eldon  comments  upon  that  Section,  and 
expresses  a  strong  inclination  of  Opinion  that  he  has  not 
jurisdiction  under  it,  it  is  not  too  much  for  me  to  say 
that,  upon  the  point  of  jurisdiction  alone,  I  ought  not 
to  entertain  this  Petition.  But,  if  I  had  jurisdiction, 
I  should  dismiss  this  Petition,  on  the  groimd  that  the 
Petitioner  has  no  substantial  Cause  of  Complaint. 


Petition  dismissed  with  Costs. 


^  s  3 
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1833:  THE  KING  OF  SPAIN  v.  MENDIZABAL. 
17th  January. 

New  Orders  hearing  a  Motion  in  this  Cause,  in  which  Mr. 

  Wakefield  was  Counsel,  the  Vtce-ChanceUor  said  that 

The  17th  Order  the  17th  of  Lord  Lyndhurst's  Orders,  did  not  apply  to 
does  not  apply      r^       ■  ■  ■     -..r-  . ,      ,       .  . 

to  a  CoDunis*    ^  Commission  to  examme  Witnesses  Abroad,  and  that 

won  to  examine  he  had  so  decided  on  the  29th  of  December  1829. 
Winesses 

Abroad.   


1833:  THE  ATTORNEY-GENERAL  AT  THE  RELA- 
'^Janlliif*      "^^^^  KNOX,  HEAD  MASTER  OF 

i3thFebniry      TONBRIDGE  SCHOOL,  INFORMANT,  AND 
S.  F.  AUCHMUTY,  A  STUDENT  OF  BRAZEN- 


30th  April. 


NOSE  COLLEGE,  OXFORD,  PLAINTIFF; 


Charity.  And 
Surplus  Rents.  THE  MASTER,  WARDENS  AND  COMMONALTY 
A.  aftel^iUng     OF  THE  SKINNERS'  COMPANY  AND  THE 
that  he  was  in-      PRINCIPAL  AND  SCHOLARS  OF  BRAZEN- 
Piftyffo?Ae        ^^^^  COLLEGE,  DEFENDANTS, 
sustentation  of 

T-owincfe^^^  The  Information  and  Bill  stated  that,  long  anterior  to 
a  Student  in  ^®  Reign  of  King  Edward  the  6th,  the  Company  of 
Oxford^  granted 

Lands  to  the  Skinners'  Company,  as  Governors  of  the  Possessions 
of  the  School  (by  which  Title  they  had  been  then  lately  incorpo- 
rated) to  fulfil  the  Uses  expressed  in  a  Schedule  to  the  Grant,  and 
which  directed  them  to  make  certain  Pajrments  to  the  Student,  to 
the  College  at  which  he  was  to  be  placed  for  assisting  the  Company, 
as  such  Governors,  in  providing  a  Master  for  the  School,  to  a 
Preacher  for  preaching,  yearly,  before  the  Company  and  exhort- 
ing them  to  be  beneficial'Maintainers  of  the  School,  and  to  certain 
poor  Men  of  the  Company.  The  Payments  did  not  exhaust  the 
Kents  at  the  time  of  (he  Grant,  and  the  Company,  in  AJ%  life- 
time and  with  his  knowledge,  applied  the  Surplus  to  their  own  use, 
and  had  ever  since  continued  to  do  so.  An  Intbrmation  claiming 
the  Surplus,  for  the  School,  was  dismissed. 
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Skinners  of  the  City  of  London  were  incorporated  under 
the  Name  of  The  Master,  Wardens  and  Commonalty 
of  the  Guild  or  Fraternity  of  the  Body  of  Christ  of  the 
Skinners  of  London,  and  that,  previously  to  the  year 
1554y  Sir  Andrew  Judd,  Knight,  founded  a  Free  Gram- 
mar School  in  the  Town  of  Tonhridg€y  in  the  County  of 
Kentj  and  obtained,  from  King  Edward  the  6th,  Let- 
ters Patent  dated  in  the  seventh  year  of  his  Reign,  con- 
taining a  Charter  founding  the  School  and  a  Licence  to 
hold  Lands,  in  Mortmain,  of  the  yearly  Value  of  40/., 
for  the  Support  of  the  School ;  by  which  Letters  Patent 
it  was  ordained  that,  for  the  better  government  of  the 
Lands,  Tenements,  Rents,  Revenues  and  other  Things 
to  be  granted  towards  the  Support  of  the  School  for 
continuance  of  the  same,  Sir  Andrew  Judd  should, 
during  his  Life,  be  and  be  called  Governor  of  the  Pos- 
sessions, Revenues  and  Groods  of  the  School,  and  that, 
after  his  Death,  the  Master,  Wardens  and  Commonalty 
of  the  Mystery  of  Skinners  of  London  for  the  time 
being,  should  be  and  be  called  Governors  of  the  Pos- 
sessions, Revenues  and  Goods  of  the  School  commonly 
called  and  lo  be  called,  "  The  Free  Grammar  School  of 
Sir  Andrew  Judd,^  and  be  incorporated  under  tlie 
Name  of  The  Governors  of  the  Possessions,  Revenues 
and  Goods  of  the  Free  Grammar  School  of  Sir  Andrew 
Juddy  Knight;"  and  that  the  Master,  Wardens  and 
Commonalty  of  the  Company  for  the  time  being,  should 
be  Governors  of  the  Possessions,  Revenues  and  Goods 
of  the  School,  and  should  have  perpetual  Succession, 
and,  by  the  same  Name,  might  be  capable  in  Law  to 
have  and  receive  Lands,  Tenements  and  Hereditaments 
of  whatsoever  kind,  as  well  of  His  said  Majesty^  his 
Heirs  or  Successors,  as  of  Sir  A.  Judd,  his  Heirs,  Exe- 
cutors or  Assigns,  or  of  any  other  Person  or  Persons,  in 
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like  maimer,  in  support  of  the  School;  and  that  the 
aforesaid  Governors  and  their  Successors  shonldy  ftom 
thenceforth,  have  a  cx)mmon  Seal  to  senre  for  their 
Business  concerning  only  the  Premises  and  other  Things 
expressed  in  the  Letters  Patent,  and,  by  the  Name  of 
Governors  of  the  Possessions,  Revenues  and  Goods  of 
the  Free  Grammar  School  of  Sir  Andrew  Judd,  Knight, 
should  be  able  to  plead  and  be  impleaded,  &c.  ccmcmi- 
ing  the  Premises :  and  the  Letters  Patent  invested  the 
Company,  as  such  Grovemors  as  aforesaid,  with  cer- 
tain Powers  for  the  due  Management  and  Regulation  of 
the  School  after  the  Decease  of  Sir  Andrew  Jmdd^  and 
contained  a  Licence  to  them  and  their  Successors  to 
receive  and  purchase,  towards  the  Support  and  Mai»r 
tenance  of  the  School,  Lands  and  HereditamentSy  pro- 
vided they  did  not  exceed  the  yeariy  Value  of  402. 


The  Information  and  Bill  further  stated  that  Sir  Andrea 
Judd,  under  the  authority  of  the  Letters  Patent,  for  tk 
Maintenance  and  Support  of  the  School,  purchased  diven 
Lands  and  Hereditaments,  which  were  conveyed,  by  hit 
Direction,  to  himself  and  one  Henry  Fisher  as  a  Tn»- 
tee  for  him,  as  Joint  Tenants  in  Fee,  and  that  Sir  jindrem 
Jttdd,  during  his  life,  as  such  Governor  as  aforesaid, 
received  the  Rents  and  Profits  thereof,  and  applied  the 
same  to  the  Maintenance  and  Support  of  the  Schod: 
That  Henry  Fisher,  being  himself  desirous  to  benefit  the 
Town  and  Neighbourhood  of  Tonhridge,  and  to  increase 
the  Advantages  and  Revenues  of  the  School,  and  being 
affected  with  other  Pious  and  Charitable  Intentions,  in 
the  4th  year  of  the  reign  of  Queen  Elizabeth,  executed 
a  Deed  of  Gift,  dated  the  4th  of  April  in  that  year,  to 
the  Skinners'  Company  as  such  Governors  of  the  School, 
of  certain  Messuages  and  Hereditaments  of  which  he 
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was  then  seised  in  Fee,  and  which  Deed  was  as  follows : 
To  all  good  men,  8cc.  Henry  Fisher ^  Citizen  and 
Skinner  of  London^  Merchant  of  the  Staple,  health  in 
God  eyerlasting.  Eoiow  ye  that  I  the  aforesaid  Henry ^ 
hemg  instigated  by  Piety  as  well /or  the  better  Stuten- 
iation  of  the  Free  Grammar  School,  founded  and  erected 
by  Andrew  Judd,  Knt.  deceased,  in  the  Town  of  Ton- 
bridge,  in  the  County  of  Kent,  as  for  the  Sustentation 
of  one  Student  in  the  University  of  Oxford,  have  given, 
granted  and,  by  this  present  Writing,  have  confirmed  to 
the  Master,  Wardens  and  Commonalty  of  the  Mystery 
of  Skinners  of  London,  Governors  of  the  Possessions, 
Revenues  and  Goods  of  the  Free  Grammar  School  of 
Andrew  Judd,  Knt,,  in  the  Town  of  Tonbridge,  in  the 
County  of  Kent,  all  that  my  Messuage,  with  the  Ap- 
purtenances, situate  in  the  Parish  of  St.  Peter,  in 
Gracious-street,  London,  in  a  certain  Alley  called  Har- 
row^Uey,  otherwise  Fisher' s-aUey  (and  four  other  Mes- 
suages in  the  same  Alley,  one  of  which  was  in  his  own 
occupation) ;  and  also  all  those  four  Tenements  situate  in 
the  aforesaid  Alley,  in  the  separate  Tenures  of  M.  F., 
W.P.,  T  C,  and  T  B. ;  and  also  all  and  singular  my 
Messuages,  Tenements  and  Hereditaments  whatsoever 
in  the  said  Parish  of  St.  Peter,  to  have,  enjoy  and  hold 
all  the  aforesaid  Messuages,  Tenements  and  Heredita- 
ments, and  all  and  singular  other  the  Premises  aforesaid, 
with  the  Appurtenances,  to  the  aforesaid  Master,  Guar- 
dians and  Commonalty  of  the  aforesaid  Mystery  of 
Skinners  of  Lonclon,  Governors  as  aforesaid,  and  to  their 
Successors,  to  fulfil  the  Works,  Uses  and  Intentions  in 
a  certain  Schedule  to  these  Presents  annexed." — The 
Schedule  referred  to  in  the  Deed,  was  in  the  following 
words :  "  The  good  Works,  Uses  and  Intents  proposed 
and  intended,  by  Henry  Fisher,  named  in  the  Deed  to 
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this  Schedule  annexed,  to  be  done,  accomplished  and 
performed  for  ever,  with  the  Rents,  Profits  and  Revautet 
of  the  Houses,  Tenements  and  Hereditaments  in  the 
said  Deed  comprised,  as  foUoweth  in  this  Schedule,  thit 
is  to  wit,  first,  whereas  he  the  said  Henry  hath  placed 
one  John  Wheland^  some  time  a  Scholar  in  the  School 
of  Tonbridge,  in  the  Deed  mentioned,  in  the  King's 
Hall-College  of  Brazen-nose,  in  the  University  of  Oxford^ 
the  said  Henry  Fisher  willeth  and  declareth  that  the 
said  Master,  Wardens  and  Commonalty  in  the  said  Deed 
named,  shall,  yearly  during  the  Life  of  the  said  tfary 
Fisher^  give  and  pay  unto  the  said  John  Wheland,  or  to 
such  other  Scholar  continuing  a  Student  in  the  said  Hall 
or  College  which  the  said  Henry  Fisher,  daring  his  life- 
time, shall  name  or  appoint,  the  yearly  sum  of  53 1. 4JL, 
towards  his  Exhibition  and  finding  there,  and  13 1.  id, 
to  the  Tutor  of  the  said  John  W/ieland,  or  of  such  other 
Scholar  as  the  said  Henry  Fisher,  during  his  life,  shtll 
so  name  or  appoint  as  is  aforesaid,  and,  after  the  decease 
of  the  said  Henry  Fisher,  the  said  Master,  Waidois  and 
Commonalty  and  their  Successors  shall,  yearly  for  em, 
yield  and  pay  unto  a  Scholar  to  be  by  them  chosen  and 
placed  in  the  said  Hall  or  College,  out  of  the  said  School 
of  Tonbridge,  the  like  Sum  of  53 Ad.,  and  the  like  Sum 
of  13«.  Ad.,  yearly,  to  his  Tutor,  and  shall  also,  yearly 
for  ever,  pay  and  yield  uuto  the  Principal  and  Scholars 
of  the  same  Hall  or  College  of  Brazen-nose,  33s.  Ad^io 
the  end  they  may  be  good  to  such  Scholar  as  shall  be 
th^re  from  time  to  time  found  and  placed  as  is  befcie 
expressed,  and  to  the  end  they  may  be  aidii^  and 
assisting,  to  the  said  Master,  Wardens  and  Commonalty, 
Governors  aforesaid,  and  to  their  Successors,  in  chooaing 
and  providing  a  meet  and  convenient  Schoolmaster  and 
Usher  to  the  said  School,  when  need  shall  require  and 
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they  thereunto  requested :  also  the  said  Henry  Fisher 
doth  further  will  and  declare  that  the  said  Master, 
Wardens  and  Commonalty,  Governors  aforesaid,  and 
their  Successors  shall,  yearly  for  ever,  at  two  several 
times  in  the  Year,  that  is  to  wit,  on  the  day  of  Election 
of  the  said  Master,  Wardens  and  Commonalty  of  the 
Company  of  Skinners,  and  on  the  day  of  the  l^ection 
of  the  Yeomanry  of  the  same  Company,  cause  two 
Sermons  to  be  made,  in  the  Parish  of  St.  John-upon- 
Wcdbrookej  in  the  City  of  London^  before  the  same 
Company,  by  one  good,  learned  and  godly  Preacher,  to 
be  yearly  nominated  and  appointed  by  the  said  Henry 
FUher  during  his  Life,  and  afterwards,  by  the  said 
Master  and  Wardens  forever;  which  Preacher,  for  every 
Sermon  there  so  to  be  made,  shall  have  10 :  also  the 
said  Henry  Fisher  further  willeth  and  declareth  that  the 
said  Preacher  shall,  from  time  to  time  in  every  such 
Sermon  so  to  be  made,  move  and  exhort  the  said  Com- 
pany to  quiet,  virtue  and  concord,  and  to  be  favourable 
and  beneficial  Maintainers  of  the  said  Free  Grammar 
School:  And  further,  the  said  Henry  Fisher  willeth  and 
declareth  that  the  said  Master,  Wardens  and  Common- 
alty, Governors  aforesaid,  and  their  Successors  shall 
permit  and  suffer  Af.  F,  W.  P.,  T.  C,  and  T.  B.,  in 
the  said  Deed  named,  to  have,  occupy  and  enjoy  their 
several  Tenements  in  the  said  Deed  mentioned,  during 
their  several  Lives,  paying,  yearly  for  every  of  their 
said  several  Tenements,  6«.  B  J.  quarterly,  and  using  and 
behaving  themselves  as  honest  and  quiet  Persons :  and 
also  the  said  Henry  Fisher  further  willeth  and  declareth 
that,  after  the  decease  of  any  of  the  said  Tenants,  the 
said  Master,  Wardens,  and  Commonalty  and  their  Suc- 
cessors, shall,  from  time  to  time,  bestow  the  said  Tene- 
ments upon  such  poor  and  decayed  Men  or  Women  of 
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the  said  Company  as,  in  their  discretions,  shall  be  thought 
meet  and  convenient,  yielding  and  paying,  yearly,  sncii 
Rents  quarterly  as  is  before  expressed  and  appointed  to 
be  paid  by  the  said  M.  JFl,  W.  P.,  T.  C,  and  21 
and  using  and  behaving  themselves  as  aforesaid." 

The  Information  and  Bill  further  stated  that  Fuka 
survived  Sir  Andrew  Judd^  and,  soon  after  the  death  of 
Juddy  that  is  to  say,  in  the  fourth  year  of  the  reign  of 
Queen  Elizabeth,  duly  conveyed  to  the  Company,  the 
Hereditaments  so  purchased  by  Judd  as  aforesaid ;  and 
that  the  Company,  upon  the  execution  of  JFtfAo^s  Deed  of 
Gift,  entered  into  possession  and  receipt  of  the  Rents  of 
the  Hereditaments  therem  comprised,  and  applied  the 
same  in  the  manner  directed,  by  Fisher,  in  the  Deed  and 
the  Schedule  thereto : — That,  some  time  after  the  death 
of  Fisher,  and  before  the  fourteenth  year  of  Qneen  Hi- 
zabeth,  Aiuirew  Fisher,  the  Son  and  Heir  of  Hesrj 
Fisher,  attempted  to  disturb  the  Company  in  their  Tltk 
to  and  Possession  of  as  well  the  Hereditamodts  oone 
prised  in  the  Deed  of  GKft,  as  the  Premises  puichaied 
by  Sir  Andrew  Judd,  and  to  eject  them  from  the  poi^ 
session  thereof : — ^That,  in  order  to  confirm  the  Titkof 
the  Company  to  the  Hereditaments,  and  to  put  an  end 
to  the  Claim  of  Andrew  Fisher,  the  Camptsny,  in  the 
14th  year  of  the  reign  of  Queen  Elizabeth,  applied  fir 
and  obtained  an  Act  of  Parliament,  intituled,  An  Ad 
for  the  better  and  further  assurance  of  certain  Lands 
and  Tenements,  &c.  to  the  maintenance  of  the  Free 
Grammar  School  of  Tonbritfye,  in  the  County  of  Kett;" 
whereby,  after  reciting  the  Foundation  of  the  School  by 
Sir  Andrew  Judd,  and  the  Letters  Patent,  and  the  IHu^ 
chase  of  certain  Hereditaments  by  Judd,  for  the  mainte- 
nance and  sustenance  of  the  Schoolmast^and  Usher^and 
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the  conveyance  to  Henry  Fishery  as  a  Trustee,  and  that, 
afterthe  Death  of  Juddy  Henry  Fisher  ^  for  the  performance 
of  the  Trusts  in  him  reposed  by  Judd^  in  the  4th  year  of 
the  reign  of  Queen  Elizabeth,  conveyed  the  Premises, 
tc^ether  with  other  Lands  and  Hereditaments  of  his  own, 
situate  in  the  parish  of  St.  Peter,  in  GrcuAous^ireet  in 
London^  unto  the  Skinners'  Company,  as  well  far  the 
better  Sttstentation  af  the  Free  Grammar  Schoaly  as  for 
the  Sustenance  of  one  Student  in  the  University  of  Ox^ 
fordj  which  Conveyances  and  Assurances  made  by  Henry 
Fisher  were  then,  since  the  Death  of  Henry  Fisher, 
somewhat  discredited  and  impeached  by  an  Indenture 
affirmed  to  be  made  on  the  2dd  of  January  in  the  3d 
year  of  the  reign  of  Queen  Elizabeth,  between  Henry 
Fisher  of  the  one  part,  and  the  Bishop  of  Ely  on  the 
other  part ;  therefore,  for  avoiding  of  all  ambiguity  and 
doubt  which,  at  any  time  thereafter,  might  arise  against 
the  validity  of  the  aforesaid  Conveyances  and  Assurances 
by  colour  of  the  aforesaid  Indenture,  and  for  the  fnrther 
assurance  of  the  Premises  to  the  Company,  unto  the 
Oodly  Uses,  Intents  and  Purposes  above  expressed,  it  was 
enacted  that  the  Indenture  should,  irom  thenceforth,  be 
iroid,  and  that  all  Lands  and  Hereditaments  conveyed  to 
the  Company  as  aforesaid,  should,  from  thenceforth, 
erer  remain  to  them,  to  the  Godly  Uses  and  Intents  above" 
mid. 
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The  Information  and  Bill  further  stated  that,  some 
time  afterwards,  and  shortly  before  the  3l8t  year  of  the 
reign  of  Queen  Elizabeth,  Andrew  Fisher  again  at- 
tempted to  impeach  the  Title  of  the  Company,  as  such 
Trustees  as  aforesaid,  to  the  aforesaid  Hereditaments, 
upon  the  ground  of  the  misnaming  of  the  Compcmy ; 
whereupon  they  applied  for  and  obtained  another  Act  of 
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Parliament,  in  the  31st  year  of  Elizabeth,  intituled, 
"  An  Act  for  the  better  Assurance  of  Lands  and  Tene- 
ments for  the  maintenance  of  the  Free  Grammar  School 
of  Tonbridge^  in  the  County  of  Kent whereby,  after 
reciting  the  foundation  of  the  School,  the  Letters  Pa- 
tent, the  Conveyances,  by  Henry  Fisher,  of  the  H«e- 
ditaments  purchased  by  Sir  Andrew  Judd,  and  of  his 
own  Hereditaments,  to  the  Company,  and  also  reciting 
the  beforemeutioned  Act  of  Parliament,  and  that  Anr 
drew  Fisher  had  since  endeavoured  to  impeach  the  said 
Conveyances  by  pretence  of  the  misnaming  of  the  true 
Corporation  which  should  have  taken  the  same :  It  was 
enacted  that  the  name  of  the  Incorporation  of  the  Skin- 
ners of  London,  either  to  have,  enjoy,  or  purchase,  or 
to  grant  or  convey  to  others,  or  to  sue  or  be  sued,  fiom 
thenceforth  for  ever  should  be  The  Master,  Wardens 
and  Commonalty  of  the  Mystery  of  the  Skinners  of 
London/*  and  by  that  name  should,  from  thencefortb, 
be  incorporate  for  ever;  and  that  the  right  and  true 
Name  of  the  Incorporation  made  by  the  Letters  Patent 
concerning  the  said  Grammar-school,  had  been,  ivas, 
and  should  be,  ''The  Governors  of  the  Posseasions, 
Revenues,  and  Goods  of  the  Free  Grammar  School  of 
Sir  Andrew  Judd,  Knight,  in  the  Town  of  Tombridge, 
in  the  County  of  Kent/'  and  that  all  the  Letters  Pa- 
tent, Deeds  and  Conveyances  before  mentioned,  and 
the  said  Act  of  Parliament,  should  be,  of  and  for  aO 
such  Hereditaments  as  were  conveyed  to  or  for  the 
School,  good  and  effectual  in  Law  to  the  GrovemorB  of 
the  Possessions,  Revenues  and  Goods  of  the  School, 
to  all  intents  and  purposes,  and  that  the  said  Master, 
Wardens  and  Commonalty  should  hold  and  enjoy,  for 
ever,  all  Hereditaments  conveyed,  to  the  Corporatioa 
of  the  Skinners  of  London,  by  any,  or  intended  to  be 
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conveyed  to  them  by  the  said  Henry  Fisher^  by  any 
name  or  names  whatsoever,  other  than  such  Heredita- 
ments as  were  conveyed  or  intended  to  be  conveyed  to 
or  for  the  School ;  and  that  the  Governors  of  the  Pos- 
sessumSf  Revenues  and  Goods  of  the  School  should  hold 
and  enjoy f  for  ever,  all  such  Hereditaments  as  were  con- 
veyed or  intended  to  be  conveyed  or  assured  to  them,  by 
any  of  the  Letters  Patent,  Conveyances,  or  Act  of  Par- 
liament before  mentioned,  by  any  name  or  names  what- 
soever, to  or  for  the  School. 

The  Information  and  Bill  further  stated  that^  some 
time  before  the  year  1678,  the  Skinners'  Company 
having  omitted  to  place,  in  the  College,  a  Scholar 
elected  from  the  School,  the  Principal  and  Scholars 
made  application  to  the  Company  relative  thereto, 
whereupon  an  Agreement  was  entered  into,  between 
them,  under  their  Common  Seals,  that  the  Company, 
in  consideration  of  the  Arrears,  should  yearly  pay,  to 
the  Scholar,  the  sum  of  iZ.  lis.  Ad,,  to  the  Tutor 
of  such  Scholar,  the  sum  of  9  4  rf.,  and  to  the  Princi- 
pal and  Scholars,  in  addition  to  the  Sums  formerly 
given  to  them  as  aforesaid,  the  Sum  of  1  Z.  3s.  Ad.] 
and  the  Principal  and  Scholars,  in  consideration  of 
the  Premises,  for  ever  discharged  the  Company  from 
all  demands  touching  the  Arrears :  That,  from  Mid- 
summer 1708  till  August  1724,  the  Company  having 
again  omitted  to  place  a  Scholar  at  the  College,  the 
Principal  and  Scholars  again  applied  to  them  in  relation 
thereto ;  whereupon  an  Agreement,  dated  17th  Fe- 
bruary 1730,  was  made  between  them,  under  their  Com- 
mon Seals,  by  which  it  was  agreed  that  the  Company 
should  retain,  for  their  own  use,  the  arrears  then  remain- 
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ing  unpaid  to  the  Scholar  and  Tutor,  and  should,  in 
lieu  thereof,  pay  Interest  for  the  same,  at  Three  per 
Cent.,  for  augmentation  of  the  Payments  to  the  Scho- 
lar and  Tutor ;  and,  in  consideration  thereof,  the  Piinciptl 
and  Scholars  for  CYer  acquitted  the  Company  from  aU 
Demands  touching  the  Arrears ;  and  in  1762  and  1803 
similar  Agreements  were  made  between  the  same  Par- 
ties, whereby  the  Payments  to  the  Scholar,  Tutor  and 
College  respectively,  became  17  2.  9s.  6  d,  4/.  6s.  6 J. 
and  2/.  16  s.  8c/. 


The  Information  and  Bill  further  stated  that,  in  De- 
cember 1829,  the  Plaintiff  was  elected  from  the  School 
and  placed  at  the  CoU^ :  That  the  Rents  of  the  Here- 
ditaments then  vested  in  the  Skinners'  Company,  as 
such  Grovemors  and  Trustees  as  aforesaid,  under  FiAa'^ 
Deed  of  Gift,  had  very  much  increased,  but,  notwith- 
standing, the  Company  refused  to  increase  the  Plaia- 
tiff's  Exhibition  or  the  other  Annual  Payments  directed 
to  be  made  by  them,  and,  notwithstanding  the  general 
Purposes  of  Charity,  for  the  better  Sustentation  of  the 
Free  Grammar  School  and  of  the  Scholar  to  be  elected 
from  thence  to  the  University  of  Oxford,  which  l<lslkr 
impressed  on  the  Gift,  had  applied  the  whole  Rents 
beyond  the  several  yearly  Payments  aforesaid,  to  their 
own  private  purposes  :  That  the  Company  alleged  that, 
Fisher  having  limited  the  Amount  of  the  Annual  Pay- 
ments to  be  made  out  of  the  Rents  of  the  Hereditaments 
given  by  him,  those  Hereditaments  were  vested  in  them, 
subj  ect  only  to  such  Annual  Payments.  But  the  Plaintiff 
charged  that  Fisher's  object  was  to  benefit  the  Schoiais 
of  the  School,  and  that  the  Company,  as  Governors  of 
the  School,  should  apply  the  Rents  upon  the  particular 
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Trusts  mentioned  in  the  Schedule,  and,  generally,  for 
the  good  of  the  School  and  the  Scholar  elected  to 
Oxford* 

The  Information  and  Bill  prayed  that  it  might  be 
declared  that  the  Hereditaments  comprised  in  the  Deed 
of  Gift,  were  vested  in  the  Company,  and  were  held  by 
them  for  Charitable  Purposes  only,  and  not  for  their 
own  Use  and  Benefit ;  that  the  Rents  ought  to  be  ap- 
plied in  and  towards  the  Sustentation,  Exhibition  and 
Finding  of  the  PlaintiflF,  whilst  he  should  continue  to  be 
a  Student  of  Brazen-nose  College,  and  of  the  future 
Students  there  to  be  elected  from  the  School,  and  for  the 
other  Purposes  of  Trust  mentioned  in  the  Schedule,  and 
for  the  better  Sustentation  of  the  School ;  and  that  an 
Account  might  be  taken  of  the  Rents  of  the  Heredita- 
ments of  the  Gift  of  Henry  Fishery  received  by  the 
Company,  and  that  they  might  be  declared  to  be  answer- 
able for  the  Misapplication  thereof ;  and  that  it  might  be 
declared  that  the  Payments  to  the  Plaintiff,  his  Tutor 
and  the  College,  ought  to  be  increased,  and  that  it  might 
be  referred  to  the  Master  to  settle  the  Amount  of  such 
Increase,  and  to  inquire  into  all  the  Charitable  Purposes 
to  which  the  Rents  were  applicable,  and  to  settle  a  Plan 
for  the  future  Application  thereof. 

The  Skinners'  Company,  in  their  Answer,  admitted 
that  the  Rents  of  the  Hereditaments  comprised  in  the 
Deed  of  Gift,  had,  from  1823,  amounted  to  149/.  4  s.: 
and  they  set  forth  an  Extract  from  an  old  Book  in 
their  possession,  (which  they  proved)  containing  an  Ac- 
count of  their  Receipts  and  Payments  in  respect  of  their 
Estates,  and  from  which  it  appeared  that,  in  the  year 
1663,  which  was  in  Fisher's  lifetime,  and  the  first  year 
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of  their  possession  of  the  Hereditaments  comprised  in 
his  Deed  of  Gift,  the  Rents  of  those  Hereditament! 
amounted  to  lOZ.  Ids.  4cf.;  and  they  said  that  the 
Surplus  of  the  Rents  of  those  Hereditaments,  after 
making  the  Payments  which  they  were  directed  to  make 
thereout,  were,  in  Fisher^s  Lifetime,  retained  by  the 
Company,  and  applied  by  them,  for  the  benefit  of  the 
Company,  and,  as  they  beUeved,  with  FUher^s  knowledge 
and  consent,  he  being  a  Member  of  the  Company ;  and 
that  all  the  Surplus  Rents,  from  the  time  of  making  the 
Deed  of  Gift  in  Fisher^s  Lifetime,  down  to  the  present 
time,  after  making  the  Payments  specified  in  the  Sche- 
dule, had  been  applied  by  the  Company  for  their  gene- 
ral Purposes,  and  for  the  Relief  of  the  poor  and  decayed 
Members  thereof,  which  they  submitted  was  according 
to  the  Intent  of  the  Deed  of  Gift :  and  they  submitted 
that  there  were  no  general  purposes  of  Chanty  intended, 
by  Fisher^  for  the  better  Sustentation  of  the  School  and 
of  the  Scholar  to  be  elected  fit>m  thence,  other  than  the 
specific  Payments  limited  by  the  Deed,  which  alone 
Fisher  impressed  upon  his  Gift,  and  that  it  was  evident 
that  Fisher  intended  that  the  Surplus  Rents  shooM 
belong  to  the  Company  as  well  for  their  Benefit  gene* 
rally  as  for  the  poor  and  decayed  Members  thereof,  be- 
cause, in  his  lifetime,  there  was  a  considerable  Surplus 
of  the  Rents  after  making  the  Payments  specified  by 
the  Deed,  which  was  retained,  by  the  Company,  with 
his  knowledge  and  consent. 

The  Attomey-general  (Sir  W.  Home)  and  Mr.  Rom- 
dell  in  support  of  the  Information  and  Bill : 
At  the  time  when  the  Letters  Patent  were  granted, 
the  Skinners'  Company  were  an  existing  Corporation, 
and  were  capable  of  acquiring  Lands  for  their  own  be* 
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nefit.  If  Sir  A.  Judd  and  Fisher  had  intended  that  the 
Company  should  take  a  beneficial  interest  in  their  Pro- 
perty, they  would  not  have  obtained  Letters  Patent  for 
the  purpose  of  erecting  the  Company  into  a  new  Body. 
The  object  of  the  Donors  was  to  establish  a  School  at 
Tonbridge ;  and,  as  Juddy  during  his  Lifetime,  was  to 
be  called  Governor  of  the  Possessions,  Revenues  and 
Groods  of  the  School,  so,  after  his  Death,  the  Com- 
pany were  to  be  newly  incorporated,  and  called  Gover- 
nors of  the  Possessions,  Revenues  and  Goods  of  the 
School.  The  new  Body,  therefore,  could  not  be  intended 
to  take  Lands,  except  for  the  benefit  of  the  School,  and, 
accordingly,  the  Letters  Patent  authorize  them  to  take 
Lands  in  support  of  the  School  only.  Fishery  by  his 
Deed  of  Gift,  conveyed  his  Property  to  the  Company, 
not  as  the  Skinners'  Company,  but  as  the  Governors  of 
the  Possessions,  Revenues  and  Goods  of  the  School, 
for  the  better  Sustentation  of  the  School,  and  of  one 
Student  in  the  University  of  Oxford.  Having  provided 
for  the  School,  in  the  body  of  the  Deed,  as  being  his 
primary  object,  he  points  out,  in  the  Schedule,  the  other 
purposes  which  are  to  be  performed  with  the  Rents, 
Profits  and  Revenues  of  his  Property.  The  Schedule 
does  not  alter  the  Deed,  except  so  far  as  it  devotes  some 
of  the  Rents  to  the  purposes  specified  in  it.  One  of 
those  purposes  was  to  provide  a  Preacher,  who  was  to 
exhort  the  Company  to  be  favourable  and  beneficial 
maintainers  of  the  School.  It  is  clear  then  that  Fisher 
intended  that  the  whole  of  the  Rents,  except  so  much  as 
were  subtracted  by  the  Schedule,  should  be  applied  ac- 
cording to  the  Deed.  No  intention  to  benefit  the  Skin- 
ners' Company,  appears  in  any  part  of  the  Deed  or  of 
the  Schedule. 
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The  Act  of  the  14th  of  Elizabeth  is  intituled,  "  An 
Act  for  the  better  and  further  Assurance  of  certain 
Lands,  &c.  to  the  Maintenance  of  the  Free  Grammar 
School  at  Tanbridge  in  the  County  of  KentJ*  The 
Lands  in  question  are  part  of  the  Lands  on  which  that 
Act  operates ;  and  the  Recitals  of  it  identify  the  pui^ 
poses  for  which  Fisher  conveyed  his  Lands,  with  the 
purposes  for  which  he  conveyed  the  Lands  of  which  he 
was  a  Trustee  for  Judd.  The  recitals  contain  no  men- 
tion of  any  Claim  by  the  Company,  for  their  own  benefit ; 
and,  though  that  Act  was  applied  for  and  obtained  by 
the  Company  themselves,  the  only  Uses  and  Intaits  for 
which  the  Lands  are  thereby  confirmed  to  ihe  Company, 
are  the  Sustentation  of  the  School,  and  of  one  Student 
in  the  University  of  Oxford.  The  same  observations  may 
be  made  with  respect  to  the  Act  of  the  31st  of  Elizabeth. 
That  Act  draws,  more  distinctly  than  the  Letters  Patent 
had  done,  the  Line  between  the  old  and  the  new  Cor- 
poration. We  submit,  therefore,  that  it  is  as  clear  as  lan- 
guage can  make  it,  that  Fisher  dedicated  the  whole  of 
the  Property  comprised  in  his  Deed  of  Gift,  to  Charity ; 
and,  if,  when  he  came  to  direct  the  purposes  for  whick 
the  Rents  were  to  be  applied,  he  did  not  exhaust  them, 
the  Court  must  direct  a  scheme  for  the  future  manage- 
ment of  the  Property.  ITie  Attorney-general  v.  Iht 
Skinners'  Company  (a) ;  The  Attorney-general  I%e 
Mayor  of  Bristol  {b);  The  Attorney-general  v.  The 
Corporation  of  Coventry  (c)  ;  The  Attomey^eneral  v. 
Arnold  (d) ;  The  Attomey-general  v.  The  Haberdasheri 
Company  {e).   The  School  and  the  Student  in  the  Uni- 


(a)  5  Madd.  173.  See  206. 
{b)  2  Jac.  &  Walk.  294. 
See  315. 
(c)  3  Madd.  353.  See  358. 


{d)  Show.  P.  C.  22. 
(e)  4  Bro.  CC.  103;  S.C 
1  Ves.  jun.  295. 
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▼ersity,  were  not  parties  to  the  Agreements  stated  in  the 
Information^  and,  therefore,  cannot  be  affected  by  them. 

Sir  E.  Sugden  and  Mr.  Lovat  for  the  Defendants, 
the  Skinners'  Company : 

In  order  to  show  that  the  Skinners'  Company  are  not 
entitled  to  the  Surplus  Rents  for  their  own  benefit,  it 
must  be  made  to  appear,  according  to  the  Cases  which 
have  been  decided  on  the  subject,  either  that  there  is,  on 
the  face  of  Fisher's  Deed,  a  clear  intention  to  dedicate 
the  whole  of  the  Property  comprised  in  it,  to  Charity, 
or  that  the  Payments  directed  by  him  to  be  made,  ex- 
hausted the  whole  of  the  Rents  at  the  time.  The  At^ 
tomey^eneral  v.  Mayor  of  Bristol  (/).  A  Gift  for  spe- 
cific purposes,  cannot  carry  with  it  more  than  is  provided 
for  those  purposes.  The  enumeration  of  certain,  parti- 
cular objects  and  purposes,  is,  impliedly,  an  exclusion 
of  the  general  intention.  If  Fisher  had  intended  that  the 
School  should  take  the  residue  of  the  Rents,  it  would 
have  been  easy  for  him  to  have  said  so.  Therefore  he 
had  no  general  intention  to  benefit  the  School.  Nor  did 
he  intend  the  Student  in  the  University,  to  have  more 
than  the  Sum  which  he  gave  him.  The  535.  Ad.  are  not 
given  to  him,  for  his  Exhibition  and  Finding  there, 
but  towards  his  Exhibition  and  Finding  there.  The 
Founder  has  expressed  his  intention  as  to  the  purposes 
for  which  the  Rents  were  to  be  applied,  and  this  Court 
cannot  go  beyond  those  purposes.  This  Case  then  does 
not  fall  within  the  First  Class  of  Cases.  Nor  does  it 
range  itself  under  the  Second  Class.  Fisher  knew,  when 
he  made  the  Gift,  that  the  Rents  amoimted  to  10  Z.  13^.  4J., 
and  the  Payments  which  he  directed  to  be  made,  amounted 
to  6/.  only,  so  that  he  must  have  known  that  there  would 

(/)  See  3  J.  &  W.  317- 
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1833.        be  a  surplus.    He  lived  for  several  years  after  he  had 
executed  the  Deed,  and  saw,  without  objection,  how  the 
Rents  were  applied.    In  questions  of  this  sort,  contem- 
poraneous usage  is  of  great  weight,  and  especially,  where 
Skinners*  Founder  was  alive  at  the  time,  and  saw  how  the 

Company.  Rents  were  applied.  One  of  the  objects  of  the  Founder, 
was  to  benefit  tlie  Corporation,  which,  at  that  time,  was 
considered  a  Godly  and  Pious  use ;  and  he  has  expressed 
an  intention  to  benefit  certain  poor  and  decayed  Men 
and  Women  of  the  Company.  The  direction,  in  the 
Schedule,  that  the  Preacher  should  exhort  the  Company 
to  be  favourable  and  beneficial  Maintainers  of  the  School, 
is  referrible  to  their  being  Trustees,  for  the  School,  of 
large  Estates,  independently  of  those  comprised  in  the 
Deed  of  Gift.  If  the  Thetford  School  Case  were  now  to 
be  decided,  it  would,  according  to  what  Lord  JEldon  says, 
in  The  Attomey^eneral  v.  The  Mayor  of  Bristol^  be 
decided  differently  (^).  Lastly,  it  was  said  that  the 
Company  could  not  take  for  their  own  benefit,  as  they 
had  no  Licence  to  hold  in  Mortmain :  but  that  is  a  gratui- 
tous assertion;  for  the  Plaintiff  cannot  know  what 
Licences  the  Company  have ;  and,  besides,  the  question 
is  what  was  the  Intention  of  the  Founder  when  he  exe- 
cuted the  Deed. 

Mr.  Bethell,  for  Brazen-nose  College. 

The  Vice-Chancellor  : 
In  this  case,  Mr.  Henry  Fisher  executed  a  Convey- 
ance, dated  the  4th  April  in  the  4th  year  of  Queen 
Elizabeth,  reciting  that  he  was  instigated  by  Piety  as 
well  for  the  better  Sustentation  of  the  Free  Grammar 
School  of  Sir  Andrew  Judd,  as  for  the  Sustentation  of 
a  Student  in  the  University  of  Oxford,  and  he  gavc^ 
granted  and  confirmed  to  the  Master,  Guardians,  and 
(g)  Sec  i  J.  &  W.  307. 
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Commonalty  of  the  Mystery  of  Skimiers,  in  London^ 
Goveraors  of  the  Possessions,  Revenues  and  Goods  of 
the  School,  certain  Tenements,  which  are  particularly 
described,  to  have,  hold  and  enjoy  the  same,  to  the 
Master,  Guardians  and  Commonalty  of  the  aforesaid 
Mystery  of  Skinners  of  LondaUj  Governors  as  aforesaid, 
and  their  Successors,  to  fulfil  the  Works,  Uses  and 
Intentions  in  a  certain  Schedule  annexed  thereto.  It  is 
observable  that,  by  this  Instrument,  though  he  professes 
to  be  moved  by  Piety  for  the  better  Sustentation  of  the 
School,  and  also  for  the  Sustentation  of  one  Student  in 
the  University  of  Oxford,  yet,  in  the  same  sentence,  he 
grants  the  Tenements  to  the  Master,  Guardians  and 
Commonalty  of  the  Mystery  of  Skinners,  Governors  as 
aforesaid,  to  fulfil  the  Works,  Uses  and  Intentions  ex- 
pressed in  the  Schedule.  When  we  look  at  the  Sche- 
dule, we  find  :  "  The  good  Works,  Uses  and  Intents 
proposed  and  intended  by  Henry  Fisher^  named  in  the 
Deed  to  this  Schedule  annexed,  to  be  done,  accomplished 
and  performed  for  ever,  with  the  Rents,  Profits  and  Re- 
venues of  the  Houses,  Tenements  and  Hereditaments  in 
the  said  Deed  indented  comprised,  as  followeth  in  this 
Schedule  (that  is  to  wit.)  [His  Honor  here  read  the 
Schedule.    See  page  599.] 


1833. 

^  V  ' 

Attorney- 
Genbral 

V. 

Skinners' 
Company. 


This  is  the  only  Document  that  deserves  any  consi- 
deration for  the  purpose  of  deciding  this  Case,  because 
the  two  subsequent  Acts  of  Parliament  do  not,  at  all, 
vary  any  mtention  that  is  expressed  in  this  Instrument, 
but  merely  have  the  eflFect  of  confirming  the  Grant,  to 
the  Master,  Wardens  and  Commonalty  of  the  Skinners' 
Company,  (who  were  made,  by  the  Letters  Patent  of  Ed- 
ward the  6th,  the  Governors  of  the  Revenues  and  Pos- 
sessions of  the  School,)  just  as  it  was  made  by  Fisher, 
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The  Deed  sets  out  with  declaring  that  the  Dcmor 
is  moved  by  Piety  for  the  better  Sustentatkm  of  the 
School  and  for  the  Sustentation  of  one  Scholar  in  the 
University  of  Oxford :  but  it  is  obvious,  when  we  look 
at  the  Uses  expressed  in  the  Schedule,  that  be  has 
carried  his  Intention  beyond  merely  providing  for  the 
better  Sustentation  of  the  School  and  of  the  Scholar 
in  the  University,  because,  in  the  first  place,  he  ex- 
pressly directs  that  there  should  be  a  Payment  made  to 
the  College  as  distinct  from  the  Scholar,  for  the  pur- 
pose that  they  may  be  good  to  the  Scholar,  and  may 
assist  the  Governors  of  the  School  in  the  Electioa  of  a 
Master  and  Usher ;  and  he  directs,  with  respect  to  the 
Four  Tenements  which  were  held  by  the  Tenants  whose 
Names  are  mentioned,  that  they  should  be  for  em 
bestowed  upon  such  poor  and  decayed  Mai  or  Women 
of  the  Company,  as,  in  the  discretion  of  the  CompaDj, 
should  be  thought  meet ;  so  that  there  is  a  direct  benefit 
given  to  the  Company,  by  their  being  empowered  to 
bestow  these  Tenements,  at  certain  low  Rents,  upon  de- 
cayed Men  or  Women  of  the  Company. 

It  appears,  by  an  old  Book  which  was  produced,  that, 
at  the  time  when  this  Grant  was  made,  the  Yearly  Rents 
of  the  Tenements  in  question,  amounted,  altogether,  to 
10/.  13 Ad.y  and  that  the  whole  Sums  of  Money 
which  were  to  be  distributed,  including  the  Four  Annual 
Rents  of  6 «.  8  rf.,  only  amounted  to  IL  6  8  i  ; 
therefore,  there  was,  at  the  time  when  the  Grant  was 
made,  a  manifest  Surplus;  and  it  was  contended,  by 
this  Information,  that  that  Surplus  was,  in  effect,  given 
for  a  Charitable  Purpose,  and  that  the  Charitable  Pur- 
pose was  the  support  of  the  Grammar  School  at  Tint- 
bridge.    Now  the  Rule  of  Law  is  that,  if  it  appeare. 
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upon  the  face  of  the  Instnimenty  that  the  whole  Rents 
of  an  Estate  are  given  for  Charitable  Purposes,  the 
subsequent  Increase  of  the  Rent  beyond  the  Sums  spe- 
cifiedy  shall  be  considered  as  devoted  to  the  Charitable 
Purposes  expressed ;  and  also  if,  without  any  such 
apportionment  of  the  whole  of  the  Rents  of  the  Estate 
at  the  time  when  the  Grant  was  made,  there  be,  upon 
the  face  of  the  Instrument,  an  express  Declaration  that 
the  whole  Profits  of  the  Estate  shall  be  applied  to 
Charitable  Purposes,  all  the  Profits,  how  much  soever 
they  may  be  increased  at  any  future  time,  are  applica- 
ble to  those  Charitable  Purposes.  But,  in  this  Case,  it  is 
plain,  from  the  account  contained  in  the  old  Book,  that 
there  was  no  devotion  of  the  whole  of  the  Rents  to 
Charitable  Purposes ;  neither  can  it  be  collected,  from 
the  words  of  the  Grant,  that  any  such  devotion  was 
intended  by  the  Donor.  And,  moreover,  there  has  been 
a  uniform  Usage,  from  the  time  when  the  Grant  was 
made,  for  the  Skinners'  Company  to  take  to  themselves, 
and  apply  to  their  own  use,  the  Surplus  of  the  Reve- 
nues beyond  what  would  satisfy  the  several  Sums 
making  collectively  the  6  /.,  and  the  Four  small  Sums 
which  were  the  Rents  at  which  the  small  Tenements 
were  to  be  let  to  decayed  Men  and  Women. 


1833- 
*  ^  * 

Attorney- 
General 

Skinners' 
Company. 


In  the  Case  of  The.  Attiymey-general  v.  The  Mayor 
of  Bristol^  Lord  ElcUm,  speaking  of  what  Lord  Coke  had 
laid  down  to  be  the  Law  in  the  Thetford  School  Case, 
says  :  Unless  I  am  mistaken,  there  are  many  Cases  to 
be  found,  in  lK>th  the  Universities,  where  Land  has  been 
given  of  a  greater  value  than  the  Amount  of  the  Charges 
(which  have  been  for  Scholars,  Exhibitioners,  and  so  on) 
upon  that  Land,  and  where,  in  point  of  fact,  the  Enjoy- 
ment has  been  this :  the  Charges  have  been  made  good 
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from  time  to  time,  and  the  Surplus  has  been  taken  by 
the  College  itself ;  and,  I  believe,  if  this  were  coDsidered 
an  improper  application  of  their  Funds,  it  would  have 
the  effect  of  disturbing  the  Distribution  of  the  Revenues 
of  many  of  the  Colleges  in  both  Universities  (A)."  And 
Lord  Holt,  in  giving  Judgment  in  The  Attarmnf-geMrd 
V.  The  Mayor  of  Coventry,  says :  "  I  do  agree  there  is 
no  Statute  of  Limitation  shall  bar  a  Charity ;  but,  in  a 
thing  that  is  obscure  and  dark,  and  there  hath  been  an 
Enjoyment  for  a  long  time,  I  think  an  Enjoyment  for 
a  long  time,  without  Interruption,  is  a  great  Evidence 
of  a  Right ;  for  quiet  Enjoyment  for  a  long  time,  does 
presume  a  rightful  Enjoyment  (t)."  Now  we  find,  by 
the  Deeds  of  Compromise  which  were  successively 
entered  into  between  the  Skinners'  Company,  as  Guardians 
of  the  School,  and  Brazen-nose^  CoU^,  that  the  Pay- 
ments which  were  appointed  hy  Fisher* %  Deed  not  having 
been  made  for  a  long  lapse  of  Years,  the  Skinners'  Com- 
pany entered  into  a  Compromise  with  the  College;  and 
the  Company,  assuming  to  deal  with  the  Surplus  Rents  as 
their  own  Property,  contracted  to  pay,  to  the  Col- 
lege, certain  increased  Sums,  in  respect  of  the  past 
Arrears.  That,  therefore,  manifestly,  was  a  dealing  be- 
tween the  Skinners'  Company  and  Brazen-nose  College, 
in  which,  if  there  had  been  a  pretence  for  saying  that  the 
whole  Rents  of  the  Estate  given  by  Fisher* s  Deed,  were 
to  be  applied  to  the  Charitable  Purposes,  Brazai-nose 
College  might  have  said  that  they  were  entitled  to  a 
proportionate  part  of  the  Increase  of  the  Revenues.  But 
no  such  Right  has  ever  been  set  up.  And,  thereibre, 
though  there  was  a  Failure,  on  the  part  of  the  Skinners' 
Company,  to  pay,  antecedently,  to  Brazen-nose  CoU^ 


(h)  See  i  Jac.  cSc  Walk.  317.        (1)  See  3  Madd.  3M. 
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what  was  really  due^  the  Matter  was  settled  between 
them,  by  the  Skinners'  Company  giving  to  the  College 
something  which  was  not  received  before,  and  which  they 
had  not  demanded. 

When  this  Case  was  argued,  as  much  as  ingenuity 
would  allow,  was  made  of  the  fact  that  the  Grant  was 
made  to  the  Skinners'  Company,  in  their  character  of 
Governors  of  the  Possessions  and  Revenues  of  Tonbridge 
School :  but  there  is  nothing  substantial  in  that  Argu- 
ment. For  some  reason,  which  does  not  very  clearly 
appear,  but  which,  I  suppose,  was  founded  upon  the 
particular  state  of  the  Times,  it  was  thought  necessary  to 
give,  to  the  then  existing  Corporation  of  the  Skinners, 
a  new  Denomination  in  a  Corporate  character,  whereby 
they  should  become  the  Governors  of  the  Possessions 
and  Revenues  of  the  School ;  and,  therefore,  when  Fisher 
intended  to  make  a  Conveyance  for  the  Benefit,  to  any 
extent,  of  Tonbridge  School,  the  Conveyance  would,  of 
course,  be  made  to  the  Skinners*  Company,  as  such 
Governors. 

My  Opinion  is,  that  there  is  nothing  which  places  this 
Case  within  the  operation  of  the  Rule  laid  down  in  the 
Thetford  School  Case,  or  within  the  operation  of  the 
Rule  which  was  laid  down  in  The  Attorney-General  v. 
Arnold :  but  I  have  the  sanction  of  Lord  Eldon  in  saying 
that  long  Enjoyment  ought  to  protect  this  Body  in  the 
Possession  of  that  which  it  has  held  uninterruptedly ; 
and  also  of  Lord  Holt^  who  was  of  Opinion  that,  even 
where  the  Matter  is  obscure,  long  Enjoyment  without 
Interruption,  is  great  Evidence  of  a  Right.  In  this 
Case,  however,  the  Matter  is  not  obscure,  and  the 
Skinners'  Company  have  had  long  and  uninterrupted 
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Enjoyment ;  and,  consequently,  the  Information  and  Bill 
must  be  dismissed  with  Costs. 

Dismiss  the  Information  and  Bill,  with  Costs.  Declare 
that,  according  to  the  true  Construction  of  the  Deed  of 
Gift  and  the  Schedule  thereto,  and  the  said  Acts  of 
Parliament,  the  Skinners'  Company  are  beneficially  en- 
titled to  the  Surplus  Rents  and  Profits  of  the  said  Mes- 
suages, Slc,  after  providing  for  the  Payments  directed  to 
be  made  by  Fisher,  by  the  Deed  of  Gift  and  the 
Schedule  (A). 

(k)  See  in  re  Jordan  8  Charity,  ante  571. 


1833: 
19th  January. 

wm. 

Revocation. 
Recovery. 


LOCK  V.  FOOTE. 
LOCK  V.  COLE. 
RICCARD  V.  COLE. 


The  Bill  stated  that  Henry  Facte  was,  at  the  time  of 

J.  devised  Es-  making  his  Will  and  of  his  Death,  seised  of  certain 
tates  of  which 

he  had  only  the         Estates,  and  had  power  to  appoint,  by  Will,  cer- 

Equitable  Fee,    tain  other  Real  Estates ;  and  that,  by  his  Will  dated 

^re^to^self  January  1806,  and  duly  executed  and  at- 

Part  of  die  Es-  tested,  he  confirmed  to  his  Wife,  Honor  Facte,  a  certain 

tates,  and,  to^    Annuity  or  Yearly  Rent-charge  of  lOOi.,  charged  00 

jection  taken  by        payable  out  of  his  Lands  in  St.  Clement's  therein 

the  Purchaser    mentioned,  to  which  she  was  entitled,  during  her  Life^ 
but  which  was 
not  well  found- 
ed, he  suffered  a  Recovery.  Held  that,  though  the  Recovery  was  an 
flquitable  one,  and  the  purpose  for  which  it  was  suffered  was  ex- 
pressly mentioned  in  the  Deed  declaring  the  Uses,  and  though  the 
Limitations  thereby  made  of  the  Property  not  intended  to  be  sold, 
were  precisely  the  same  as  before  the  Recovery,  and  were  ex- 
pressed to  be  in  restoration  and  confirmation  of  them,  the  Will 
was  revoked. 
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under  and  by  virtue  of  the  Settlement  therein  men- 
tioned :  and  he  thereby  gave,  devised  and  ap(>ointed  all 
his  Messuages,  Bartons,  Farms,  Lands,  Tenements, 
Rents  and  Hereditaments  whatsoever,  and  all  Parts 
and  Purparties  thereof,  situate  in  the  several  Parishes  of 
St*  Clemenfs  and  TrurOy  in  the  County  of  Comwally  and 
of  Chulmleigh  and  South  MoltoUy  in  the  County  of 
Devon,  and  all  other  his  Freehold  Lands  and  Heredita- 
ments whatsoever,  to  the  Defendants,  John  Thonms  and 
William  Karslake,  their  Heirs  and  Assigns,  to  the  Use 
of  the  said  J.  Thomas  and  W,  Karslake,  their  Execu- 
tors, Administrators  and  Assigns,  for  the  term  of  1,000 
years  next  ensuing  the  day  of  his  Death ;  and,  from  and 
after  the  expiration  or  other  sooner  determination  of  the 
said  Term,  and,  in  the  meantime,  subject  thereto  and 
to  the  said  Annuity  or  Rent-charge  so  payable  thereout 
as  aforesaid,  to  the  Use  of  the  said  Honor  Foote  and 
Ann  Mcddon,  for  their  joint  natural  Lives,  8cc.  8cc. 

The  Bill  further  stated  that,  by  Indentures  of  Lease 
and  Release  of  the  23d  and  24th  of  November  1807,  the 
Release  being  made  between  Henry  Foote  and  Honor 
his  Wife,  of  the  first  part,  C.  Marsh  and  the  said  W. 
Karslahe,  of  the  second  part,  John  Burgess  Karslahe 
and  the  said  J.  Thomas,  of  the  third  part,  Joseph  Kingy 
of  the  fourth  part,  and  the  said  William  Kar slake,  of 
the  fifth  part,  after  reciting  that  Henry  Foote  became 
Tenant  in  Tail  in  possession  under  the  Will  of  Henry 
Foote,  then  late  of  Lambesson,  in  the  County  of  Corn- 
wall deceased,  dated  the  25th  day  of  June  1755,  of  the 
Messuages  and  Hereditaments  thereinafter  described  and 
thereby  released  or  otherwise  assured ;  and  that,  by  In- 
dentures of  Lease  and  Release  of  the  31st  of  May  and 
1st  of  June  1790,  and  by  a  Common  Recovery,  the  Mes- 
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suagesand  Hereditaments  first  thereinafter  described,  and 
thereby  released,  were,  together  with  other  Hereditaments 
since  sold  by  Henry  Foote^  conveyed  and  assured  to  the 
use  of  Henry  FootCy  for  Life,  with  Remainder  to  the  use 
of  such  Persons  and  for  such  Estates,  and  in  such  manner 
as  Henry  Foote  should,  by  writing  under  his  Hand  and 
Seal  duly  executed,  or  by  his  last  Will  and  Testament, 
devise,  lease,  release,  convey  or  appoint,  and,  in  default 
thereof,  to  the  use  of  the  Heirs  of  the  Body  of  Jlany 
Footey  with  divers  Remainders  over ;  and  that,  by  Inden- 
tures of  Lease  and  Release  of  the  18th  and  19th  of  Dec 
1795,  the  Release  being  made  between  Henry  Fooie  of 
the  first  part.  Honor  Marsh,  Spinster,  of  the  second 
part,  George  Poole  and  Proctor  Thomas  of  the  third 
part,  Cornelius  Marsh  and  William  Karslakey  of  the 
fourth  part,  and  J.  B.  Karslake  the  Elder  and  John 
Thomas,  of  the  fifth  part,  (being  the  Settlement  on  the 
Marriage  of  Henry  Foote  with  Honor  his  Wife,  then 
Honor  Marsh,  Spinster),  Henry  Foote  granted  and  am- 
veyed  unto  the  said  George  Poole  and  Proctor  Thomas, 
their  Heirs  and  Assigns,  divers  Messuages  and  Heredi- 
taments therein  described,  and,  amongst  others,  the 
Messuages  and  Hereditaments  first  thereinafter  m^ 
tioned  and  thereby  released,  To  hold,  unto  the  said 
George  Poole  and  Proctor  Thomas  and  their  Heirs,  to  the 
use  of  Henry  Foote  and  his  Heirs  until  the  Marriage, 
and,  aft;er  the  Solemnization  thereof,  to  the  use  of  Hennf 
Foote,  for  Life,  with  Remainder  to  the  use  and  intent  that, 
after  his  Decease,  Honor  Marsh  might  rec^ve,  out  of 
the  said  Hereditaments,  an  Annuity  of  100/.,  for  her 
Jointure  and  in  lieu  of  Dower  and  Thirds,  with  the 
usual  powers  of  Distress  and  Entry  for  enforcing  Pay- 
ment of  the  Annuity,  and,  subject  thereto,  to  the  use  of 
Cornelius  Marsh  and  William  Karslake,  their  Execu- 
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tors,  Administrators  and  Assigns^  for  a  term  of  99  Years 
from  the  death  of  Henry  Foote,  upon  certain  Trusts  for 
better  securing  the  Annuity,  with  Remainder  to  the  use 
of  J.  B.  Karslahe,  the  Elder,  and  John  Thomas^  their 
Executors,  Administrators  and  Assigns,  for  a  term  of 
1,000  years,  upon  certain  Trusts  for  raising  Portions  for 
the  Children  of  the  Marriage,  with  Remainder  to  the 
right  Heirs  of  Henry  Foote ;  and  after  further  reciting 
that  doubts  had  arisen  whether  the  Indentures  of  Lease 
and  Release  of  the  IQth  and  \9th  of  December  1795, 
operated  as  an  Appointment  in  exercise  of  the  Power  of 
Henry  Foote^  and  that  it  was,  on  that  account,  deemed 
expedient  that  a  Common  Recovery  should  be  suffered 
of  the  Hereditaments  first  thereinafter  described  and 
released,  and  that  Foote  had  agreed  to  sell  the  Messuage 
and  Hereditaments  thereinafter  described  to  be  in  the 
occupation  of  John  Blight,  Innkeeper,  and  was  desi- 
rous, and  Honor  his  Wife,  and  (as  far  as  they  were  in- 
terested), Cornelius  Marsh,  William  Karsldhe,  John  J3. 
Karslahe,  the  elder,  and  John  Thomas  had  consented 
that  the  said  Messuage  and  Hereditaments  should  be 
exonerated  from  the  Rent-charge  of  100  /.  and  from  the 
Portions  provided  for  the  Children  (if  any  there  should 
be)  of  the  Marriage,  and  that  Foote  had  agreed  to 
charge  the  Hereditaments  secondly  therein  described 
and  released,  with  the  payment  of  the  100  Z.  a  year, 
and  of  the  Portions,  and  that  it  was  deemed  advisable 
that,  for  the  purpose  of  acconyplishiny  the  said  Arrange^ 
meat  and  Agreement,  Foote  should  make  the  Appoint- 
ment and  Conveyance  thereinafter  contained,  and  that 
he  and  his  Wife  should  join  in  the  Recovery  thereinafter 
agreed  to  be  suffered,  and  that  Cornelius  Marsh  and 
WUliam  Karsldhe,  John  Burgess  Karslake,  the  elder, 
and  John  Thomas  should  Surrender  the  several  Residue^ 
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of  the  said  Terms  in  the  Hereditaments  agreed  to  be 
sold  :  It  was  witnessed  that,  in  pursuance  of  the  Agree- 
ment, Footej  in  exercise  of  the  Power  reserved  to  him 
by  the  Indentures  of  the  31st  of  May  and  Ist  of  Jnne 
1790  and  Common  Recovery  suffered  in  pursuance 
thereof,  did  appoint  that  the  Messuages  and  Heredita- 
ments first  thereinafter  described  and  thereby  released, 
should,  thenceforth,  remain  and  be  to  the  use  of  the 
said  Joseph  Kingy  his  Heirs  and  Assigns,  subject  to  the 
Trusts  and  for  the  Purposes  thereinafter  declared  con- 
cerning the  same :  And  it  was  further  witnessed  that, 
in  further  performance  of  the  Agreement,  Henry  Foote 
and  Honor  his  Wife,  did  release  to  Joseph  King^  his 
Heirs  and  Assigns,  the  Messuage  called  the  Red  Im 
Intiy  situate  in  the  Borough  of  Truro^  then  in  the  occa- 
pation  of  John  Blighty  and  all  other  the  Messuages  and 
Premises  therein  particularly  mentioned  and  thereby 
described  to  be  situate  in  the  Parish  of  St.  Marg  in 
TrurOf  and  all  that  Messuage  situate  in  Lenesyn-strnt 
in  the  Parish  of  Kenwyny  in  Cornwall,  and  also  the 
capital  Messuage,  Barton  and  Farm  called  Ijambesstm, 
together  with  the  Tithes  thereof,  and  the  Lands  and 
Tenements  called  Parsingluim,  and  all  other  the  Mes- 
suages and  Premises  therein  described  to  be  situate  in 
the  Parish  of  St.  Clement^s  in  the  said  County,  and  abo 
all  those  Closes  situate  in  St.  Clement's  aforesaid,  and  the 
Quay  or  Timber-yard  situate  in  the  said  Parish,  and  all 
other  the  Messuages  and  Hereditaments  of  which  Foote 
or  any  Person  in  Trust  for  him  was  seised,  at  Law  or 
in  Equity,  for  an  Estate  Tail  in  Possession,  or  of  an 
Estate  of  Freehold  in  Possession  with  a  remote  Re- 
mainder in  Tail,  and  which  were  situate  in  St.  Manf^ 
in  Truro y  St.  Clement's  and  Kenwyn  in  Cornwall:  To 
hold  the  same  unto  and  to  the  use  of  Joseph  King,  his 
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Heirs  and  Assigns,  to  the  Intent  that  he  might  be  Tenant 
of  the  Freehold  for  suffering  a  Recovery  thereof,  \ihich 
should  enure,  as  to  all  those  Messuages  and  Heredita- 
ments thereinbefore  described  to  be  in  the  occupation  of 
the  said  John  Blight j  with  their  Appurtenances,  part  of 
the  said  Estates  and  Premises,  to  the  use  of  such  Person, 
8cc.  as  Foote  should  appoint,  and,  in  default  thereof,  to 
the  use  of  Foote  for  Life,  with  Remainder  to  the  use  of 
the  said  William  Karslake,  for  the  Life  of,  and  in  Trust 
for  Foote,  with  Remainder  to  the  use  of  Foote,  his 
Heirs  and  Assigns ;  and,  as  to  the  capital  Messuage, 
Barton  and  Farm  called  Lambesson,  with  the  Tithes 
thereof,  and  the  said  Lands  and  Tenements  called  Man- 
sogne  otherwise  Mamhogg,  other  part  thereof,  to  the 
use  of  Foote  for  Life,  and  with  the  same  Power  of 
Leasing  as  was  contained  in  the  Settlement  of  the  19th 
of  December  1795,  and,  after  the  Decease  of  Foote,  to 
the  use  and  intent  that  his  Wife  might  receive,  out  of 
the  last-mentioned  Messuages  and  Hereditaments,  a 
Yearly  Rent-charge  of  100/.  6y  way  of  Restoration  or 
Confirmation  of,  or  Substitution  for  the  like  Yearly 
Rent'charge  limited  to  her  by  the  Settlement,  for  her 
Jointure  and  in  bar  of  Dower,  and  payable  in  like  man- 
ner as  aforesaid  ;  and,  after  the  Decease  of  Foote,  and 
subject  to  the  Rent-charge,  to  the  use  of  Cornelius 
Marsh  and  William  Karslake  for  99  Years,  by  way  of 
Restoration  and  Confirmation  of  the  Term  of  99  Years 
so  limited  to  their  use  as  aforesaid,  and,  after  the  deter- 
mination of  that  Estate,  to  the  use  of  the  said  John 
Burgess  Karslake  the  elder,  and  John  Thomas,  their 
Executors,  Administrators  and  Assigns,  for  the  Term  of 
1,000  Years,  by  way  of  Restoration  and  Confirmation 
of  the  Term  of  1,000  Years  so  limited  to  their  use  as 
aforesaid,  and,  subject  to  the  Terms  of  99  Years  and 
Vol.  V.  L  u 
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lyOOO  Years,  to  the  ufle  of  FootCy  his  Heirs  and  As- 
signs :  and,  as  to  all  other  the  Messuages  and  Heredita- 
ments thereby  released,  to  the  use  of  Foote^  lus 
Heirs  and  Assigns :  and  it  was  declared  that  the  Terms 
of  99  Years  and  1,000  Years  were  created,  respectively, 
for  better  securing  the  Annuity  of  100  /.,  and  for  raiung 
Portions  for  the  Children  of  the  said  Henry  Foote  and  his 
Wife,  and  to  the  intent  that  the  Hereditaments  therein 
comprised,  might  be  a  primary  Fund  for  the  Payment 
of  the  Kent-charge  and  Portions  in  the  Settlement  se- 
cured to  be  paid,  without  any  Deduction  whatsoever 
by  reason  that  the  Hereditaments  thereinbefore  limited 
to  the  use  of  Henry  Foote,  his  Heirs,  Appointees  or 
Assigns,  or  some  part  thereof  were  or  were  to  be 
exonerated  from  the  payment  thereof  (a). 

In  Michaelmas  Term  1807,  a  Recovery  was  suffered 
in  pursuance  of  the  last-mentioned  Indenture. 

The  Testator  died,  without  Issue,  on  the  25th  of  May 
1822.  His  Co-heirs  contended  that,  by  the  Indentures 
and  Recovery  of  1807,  his  Will  was  revoked,  as  to  the 
Hereditaments  therein  comprised.  The  Devisees  in- 
sisted that  those  Indentures  and  Recovery  did  not,  or 
ought  not,  under  the  circumstances  of  the  Case,  to  be 
considered  as  amounting  to  a  revocation  of  the  Will  (4). 

Mr.  Pepys  and  Mr.  Jacob,  for  the  Plaintiffs,  who 
were  interested  under  the  Will : 

Owing  to  the  pecuhar  circumstances  under  which  the 

(a)  The  above  is  a  correct  Copy  of  the  Deed  of  1807,  as  it 
was  set  forth  in  the  Briefs  and  in  the  Office-copy  of  the 
Decree. 

(4)  Tliis  Case  is  reported^  as  to  another  Question,  anU. 
Vol.  IV.  p.  132. 
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Deeds  and  Recovery  of  1807  were  prepared  and  suffered, 
they  did  not  revoke  the  Will.  A  Question  was  raised, 
on  behalf  of  a  Purchaser,  whether  the  Release  of  1796, 
operated  as  an  execution  of  the  Power  contained  in  the 
Release  of  1790,  and  the  Deeds  and  Recovery  of  1807, 
were  prepared  and  suffered  for  the  sole  purpose  of 
removing  that  Difficulty.  The  Release  of  1807  recites 
that  Doubts  had  arisen  whether  the  Indentures  of  1796, 
operated  as  an  Appointment  in  exercise  of  the  Power, 
and  that,  on  that  accounty  it  was  deemed  expedient  that 
the  Recovery  should  be  suffered.  The  intention  of  the 
Parties  was  not  to  better  or  alter  the  Estate,  but  merely 
to  remove  a  Doubt.  By  the  Deeds  of  1807,  the  Estates 
were  appointed  to  the  use  of  King  in  Fee,  subject  to  the 
Trusts  and  for  the  purposes  thereinafter  declared.  The 
Limitations  (except  as  to  part  of  the  Estates)  are  precisely 
the  same  as  were  contained  in  the  Deed  of  1796,  and 
the  Terms  of  Years  are  expressed  to  be  created,  by  way 
of  Restoration  and  Confirmation  of  the  Terms  limited 
by  the  same  Deed.  There  are  some  Cases  in  which  a 
Recovery  suffered,  without  reference  to  the  Purpose  for 
which  it  is  suffered,  will  not  revoke  a  Will.  Selwin  v. 
Selwin  (c).  In  Williams  v.  Owens  (d),  it  was  held  that 
the  Conveyance  in  that  Case,  did  not  revoke  the  Will. 
The  Conveyance  and  Recovery  of  1807  were  intended  to 
have  no  effect,  if,  as  was  the  case,  the  Deeds  of  1796 
operated  as  an  Execution  of  the  Power:  the  former  were 
intended  to  carry  the  latter  into  effect,  not  to  alter  the 
Interests  which  any  of  the  Parties  had  (except  as  to  those 
parts  of  the  Estates  which  were  conveyed  to  Foote,  to 
the  usual  uses  to  bar  Dower) ;  and,  in  point  of  fact,  there 
was  no  alteration  of  the  Interests.  Foote  had  an  equitable 

(c)  1  Sir  W.  Black.  22a,  351  ;  S.  C,  2  Burr.  1131. 

(d)  2  Ves.  jun.  595. 
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1833.  Estate  in  Fee,  and  it  was  not  intended  to  alter,  but  to  con- 
firm that  Interest.  If  a  Party  having  an  Equitable  Estate 
in  Fee  in  White-acre  and  Black-acref^nd,  having  occasioQ 
FooTE.  ^  suffer  a  Recovery  of  White-acre  only,  suffers  a  Re- 
covery of  both  White-acre  and  Black-acre,  but  takes 
back  precisely  the  same  Estate  in  Blackrocre  as  he  had 
before,  his  Will  is  not  revoked  as  to  it.  The  strictness 
of  the  Law  with  respect  to  the  Revocation  of  Wills,  has 
been  gradually  relaxed.  If  a  Man  having  an  Equitable 
Interest  in  Fee,  devises  it,  and  afterwards  takes  a  Con- 
veyance of  the  Legal  Estate,  to  the  same  uses,  it  is  no 
Revocation :  and  it  makes  no  difference  whether  the 
Conveyance  is  made  by  an  innocent  Conveyance,  as  by 
Lease  and  Release,  or  by  Fine  and  Recovery:  those 
Assurances  have  not  that  destructive  operation  which 
they  formerly  had.  So  if,  at  the  time  of  the  Will,  the 
Legal  Estate  is  in  A.,  and  it  is  afterwards  transferred  to 
B.,  the  Will  is  not  affected ;  or  if  the  Conveyance  or 
Recovery  be  for  a  particular  purpose,  it  is  a  Revocation 
pro  tanto  only.  But  if  a  Man  having  an  Equitable  Estate 
in  Fee,  devises  it,  and,  afterwards,  takes  a  Conveyance 
of  the  Legal  Estate,  his  Will  is  revoked,  if  he 
takes  an  Estate  differently  qualified  or  modified,  as, 
for  instance,  if  he  takes  a  Conveyance  to  uses  to  bar 
Dower,  instead  of  in  Fee,  it  is  a  Revocation.  Parsons 
Freeman  (e).  This  proves  that  it  is  not  the  Conveyance, 
whether  it  be  by  Lease  and  Release,  or  by  Fine  or  Re- 
covery, but  the  different  modification  or  qualification  of 
the  Interest,  that  has  the  effect  of  revoking  the  Will. 
In  this  Case  the  Equitable  Fee  was  never  out  of  the 
Testator  between  the  times  of  making  his  Will,  and  of 
his  Death ;  but,  at  both  of  those  times,  he  had  the  same 

(e)  Parsons  v.  Freeman^  3  Atk.  740 ;  see  748.    See  also 
Lord  Alvanlrys  Observations  on  this  Case,  2  Ves,  jun.5^ 
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Dominion,  the  same  extent  of  Interest  and  the  same 
quantity  of  Estate.  Vawser  v.  Jeffery  (/).  Lord  Eldon 
thought  that  the  Decision  in  WiUiamsy.  Otoem^  was  not 
Law :  but  the  ground  on  which  his  Lordship  dissented 
fix>m  that  Decision,  does  not  apply  to  this  Case.  He 
says :  You  cannot  have  a  Legal  Estate  in  Trust  for 
yourself  (y)."  The  Ground  of  Lord  Eldon's  Dissent  is 
an  admission  that,  in  our  Case,  there  would  be  no  Revo- 
cation. We  have  a  right  to  consider  the  Recovery  of 
1807  as  a  mere  Instrument  of  Transfer :  what  took  place 
in  that  Year,  was  intended  to  have  operation,  only  in  case 
there  had  not  been  a  valid  Appointment  by  the  Deed  of 
1795 :  and,  as  that  Deed  operated  as  a  good  Appoint- 
ment, the  Transaction  of  1807  was  not  intended  to 
have  any  operation  at  all,  Matthews  v.  Venahles  (A) ; 
Eilbeck  v.  Wood  (i).  The  Doctrine  of  Tenure  does  not 
come  into  operation  in  this  Case,  and,  therefore,  it 
affords  no  ground  for  holding  that  the  Will  was 
revoked. 

Sir  E.  Sugden  and  Mr.  Wright^  for  some  of  the 
Defendants,  who  were  Devisees  under  the  Will : 

Here  we  are  not  dealing  with  a  Recovery  of  the  Legale 
but  of  the  Equitable  Estate.  The  Case  of  Lord  Greih' 
ville  V.  Blyth  (A),  shows  that  the  analogy  between  them 
does  not  hold  in  all  respects.  In  several  Cases,  it  has 
been  held  that  a  Fine  or  a  Recovery  operates  as  an  Exe- 
cution, or  a  Confirmation  of  an  Execution  of  a  Power, 
where,  in  former  times,  they  would  have  been  held  to 
destroy  the  Power.    Lord  Leicester's  Ca8e(/);  Lord 

Russ.  479.  {k)  16  Ves.  224. 

{g)  See  8  Ves.  127.  (0  1  Vent.  278.  See  Sugd. 

(A)  2  Bing.  136.  PoHT.  5th  Edit.  66,  ct  seq. 

(f)  1  Russ.  564. 

u  u  3 
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Jersey  v.  Deane  (m) ;  and  Tyrrell  v.  Marsh  (»).  The  last 
Case  went  further  than  any  prior  Decision ;  for,  there 
was  no  Intention  expressed  to  limit  the  operation  of  the 
Fine  and  prevent  the  destruction  of  the  Power,  and  yet 
the  Court  held  that  the  Power  was  not  destroyed,  be- 
cause it  was  clear,  upon  the  whole  of  the  Instruments 
taken  together,  that  the  intention  of  the  Parties  was, 
merely,  to  secure  an  Annuity.  These  Cases  show  that 
Fines  and  Recoveries  have  not  the  same  destructive 
effect,  against  the  intentions  of  the  Parties,  which  they 
formerly  had. 

Mr.  Knight^  Mr.  Beames,  Mr.  Parker,  Mr.  Koe,  Mr. 
Rolfe,  Mr.  Wood  and  Mr.  Courtenay,  appeared  for  the 
other  Parties  in  the  Cause. 

The  Vice-chancellor: 

I  have  always  considered  it  as  settled  that  every  act 
which  is  a  Revocation  of  a  Will  at  Law,  is  a  Revocatkm 
in  Equity,  except  where  the  object  of  the  Party,  in  doing 
the  act,  is  merely  to  make  a  Security  for  payment  of 
Debts,  or  where  there  is  a  dealing  with  the  Legal  Estate 
only,  and  except  also  in  the  Case  of  a  Partition,  in  which 
last  Case,  if  there  is  a  change  of  the  use,  the  Will  will 
be  revoked  (o). 

In  this  Case,  if  the  Testator  had  been  seised  of  the 
Legal  Estate,  at  the  time  when  he  executed  the  Deeds 
and  suffered  the  Recovery  of  1807,  his  Will  would  have 
been  revoked.   I  do  not  see  how  I  can  hold  the  Reco- 

(m)  5  Bam.  &  Aid.  569. 
in)  3  Bing.  31. 

(o)  See  Lulher  v.  Kidby,  3  P.  W.  i6fj,  Note;  and  TickMn 
V.  Tickner,  3  Atk.  742,  cited. 
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very,  in  this  Case,  not  to  be  a  Revocation,  without  ex-  ift33- 
pressly  over-niling  Lord  EldorCs  Decision  in  Harmood 
V.  Offlander. 

Declare  that  the  Will  of  Henry  Foote,  deceased,  the 
Testator  in  the  Pleadings  named,  was  revoked  by  the 
Indentures  of  the  23d  and  24th  of  November  1807,  and 
the  Recovery  suffered  in  pursuance  thereof,  so  far  as 
relates  to  the  Estates  comprised  in  the  said  Indentures 
and  Recovery. 


1 833 : 
a6th  January. 

SWABY  V.  DICKON.  '  .  ' 

-  Receiver, 
A  PETITION  presented  by  the  Receiver  in  this  Cause,  Costs. 
stated  that,  in  May  1830,  he  was  appointed  Receiver  of  ^  Receiver 
the  real  Estates  of  the  Testator  in  the  Cause :  that,  at  having,  without 
the  time  of  his  Appointment,  the  Defendant  Hamer,  the  Sanction  of 
whose  Wife  was  the  Mother  of  the  Infant  Plaintiffs,  and  fended^Tctions 
Administratrix  of  the  Testator  with  his  Will  annexed,  arising  out  of  a 

was  in  Possession  of  a  Pasture,  part  of  the  Estates :  that  Distress  for 

.  Rent  made  by 

the  Petitioner,  soon  after  his  Appointment,  agreed,  with  him  on  a  Tenant 

Hamer,  for  his  Occupation  of  the  Pasture  at  a  certain  of  the  Estate, 
Rent:  that,  in  April  1831,  the  Petitioner  was  under  the  fu^^^tl^'^allow 
necessity  of  distraining  Hamer'a  Effects  for  a  Year's  him  his  Costs  of 
Rent,  which  had  been  some  time  due,  and  the  Goods  Actions, 
distrained,  consisting  of  Hay-stacks  and  other  articles, 
were  sold  on  the  Premises,  but  the  Purchasers  were  pre- 
vented from  removing  them,  in  consequence  of  the  Gates 
of  the  Premises  having  been  locked  by  Foster,  a  Servant 
of  Hamer%  and  by  his  Directions :  that  the  Petitioner, 
assisted  by  the  Sheriff's  Officers,  broke  open  the  Locks, 
in  doing  which  they  were  resisted  by  Foster  and  a  number 
of  Men  armed  with  Staves ;  and,  thereupon,  the  Peti- 

u  u  4 
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tioner  obtained  a  Warrant  against  them,  and  they  were 
bound  over,  by  two  Magistrates,  to  keep  the  Peace,  and 
to  appear  at  the  next  Quarter  Sessions,  and  the  Petitioner 
was  bound  over  to  prosecute :  that  the  Object  of  the 
Prosecution  hairing  been  answered  by  the  Purchasers 
being  allowed  to  remove  their  Purchases  without  further 
Interruption,  the  Petitioner  withdrew  the  Recognizance 
he  had  entered  into,  in  doing  which  he  incurred  some 
Expenses  in  addition  to  those  inciurred  in  apprehending 
and  binding  over  Foster  and  his  Assistants:  that,  in 
Trinity  Term  1832,  four  Actions  were  brought,  arising 
out  of  the  Distress,  one  by  Hamer,  against  the  Peti- 
tioner, and  two  other  Actions,  by  him,  against  the  Sherifis' 
Officers,  for  breaking  open  the  Gates  (in  doing  which  the 
Petitioner  had  undertaken  to  indemnify  them),  and  the 
fourth,  by  Foster,  against  the  Magistrates,  for  false  Im- 
prisonment :  that  the  Petitioner,  by  the  Advice  of  his 
Counsel,  defended  all  the  Actions:  that  the  Action 
against  the  Sheriffs'  Officers,  was  tried  first,  and  Hamer 
was  nonsuited,  whereupon  it  was  agreed,  between  the 
Parties  and  their  Counsel,  that  a  Juror  should  be  with- 
drawn in  the  three  other  Actions,  and  that  each  Party 
should  pay  his  own  Costs :  that  the  Petitioner  was  ad- 
vised that,  if  he  had  succeeded  in  those  Actions,  he 
should  have  been  unable  to  obtain  any  Costs  from  either 
Hamer  or  Foster.   The  Petition  prayed  that  it  might 
be  referred  to  the  Master,  to  tax  the  Costs,  Charges  and 
Expenses  properly  incurred,  by  him,  in  the  Prosecution 
of  Foster  and  his  Assistants,  and  in  defending  the 
Actions,  and  that  they  might  be  allowed  him  in  passing 
bis  Accounts,  or  that  it  might  be  referred  to  the  Master, 
to  inquire  whether  such  Costs  had  been  properly  incurred 
and  ought  to  be  allowed;  and,  if  he  should  so  find,  to 
tax  and  allow  the  same. 
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Mr.  Knight  and  Mr.  Cooper,  for  the  Petitioner. 
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Sir  E.  Sugden,  for  the  Plamtiffs.  '""'"^ 

Dickon. 

Mr.  BeameSf  for  the  Defendant  Hamer, 

Mr.  Norton,  for  the  Defendant  Popphton. 

The  Vxce-Chancellor  expressed  his  disapprobation  of 
the  Conduct  of  the  Receiver,  in  agreeing  to  let  part  of 
the  Estates  to  Mr.  Hamer,  and,  especially  without  the 
approbation  of  the  Master,  and  in  taking  upon  himself 
to  defend  the  Actions  without  having  previously  applied, 
to  the  Court,  to  know  whether  he  should  be  justified  in 
defending  them.  His  Honor  added  that  it  was  improper 
in  a  Receiver  or  Guardian  to  do  any  acts  which  might 
involve  the  Estate  in  Expense,  without  first  applying  to 
the  Court,  and,  if  any  such  Application  had  been  made 
in  this  Case,  the  Court  would  have  prevented  Hamer 
firom  proceeding  in  the  Actions  in  which  he  was  Plaintiflf : 
that,  as  the  Receiver  had  thought  proper  to  defend  the 
Actions,  without  having  obtained  the  Sanction  of  the 
Court,  he  was  not  entitled  to  throw  the  Costs  upon  the 
Infiwts'  Estates ;  and,  if  the  Court  were  to  direct  the 
Master  to  inquire,  according  to  the  second  alternative  in 
the  Prayer,  whether  the  Costs  had  been  properly  in- 
curred, it  would  be  referring,  to  the  Master,  a  Question 
of  Law. 

Petition  dismissed  with  Costs,  except  as  to  the  De- 
fendant Hamer. 
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 V  ' 

Appointment. 

A  Lady  having 
Four  Children 
by  her  first 
Husband,  and 
Three  by  her 
second,  and 
having  power  to 
appoint  a  Fund 
amongst  the 
former  only, 
appointed  it 
amongst  all  her 
Children  equal- 
ly, and  declared 
that,  if  her  Chil- 
dren  by  her  first 
Husband  should 
refuse  to  share 
the  Fund  with 
her  other  Chil- 
dren, the  whole 
Fund  should  go 
to  her  youngest 
Child  by  her 
first  Husband. 
Held  that  the 
Appointment 
was  not  wholly 
void,  but  that 
the  first  Class  of 
Children  took, 
each,  one  Se- 
venth of  the 
Fund  under  it, 
and  the  other 
Shares  went  to 
them,  as  in  de- 
fauh  of  Appoint- 
ment. 


SADLER  V.  PRATT. 

By  the  Settlement  on  the  Marriage  of  James  Sadler 
with  Elizabeth  Williams,  dated  the  19th  of  May  1807, 
a  Sum  of  Stock  belonging  to  the  Lady,  was  settled  ia 
Trust  for  her  separate  use,  during  her  Life,  and,  after 
her  Decease,  in  Trust  for  her  Husband,  for  his  Life,  if 
he  survived  her,  and,  after  the  death  of  the  Survivor,  in 
Trust  for  all  and  every  the  Child  or  Children  of  the 
Marriage,  or  any  such  one  or  more  of  them  exclusive  of 
the  rest,  and  in  such  Parts,  Shares  and  Proportions  and 
Manner,  and  at  such  Ages  or  Times,  and  subject  to,  with 
and  under  such  Powers,  Provisoes,  Conditions  and  Dis- 
positions, such  Dispositions  to  be  for  the  benefit  of  some 
one  or  more  of  such  Children,  as  the  intended  Wife,  by 
Deed  or  by  her  Will,  should  appoint ;  and,  in  defiiolt 
thereof,  in  Trust  for  the  Children  of  the  Marriage  in  equal 
Shares,  the  Shares  of  Sons  to  be  vested  in  them  at  21, 
and  the  Shares  of  Daughters,  at  21  or  Marriage,  which 
should  first  happen,  and  to  be  transferred  to  them  at  the 
same  Ages  or  Times  respectively,  if  the  same  should 
happen  after  the  Decease  of  the  Survivor  of  the  Husband 
and  Wife,  but,  if  the  same  should  happen  during  their 
joint  Lives  or  the  Life  of  the  Survivor,  then  immediately 
after  the  Decease  of  the  Survivor:  And  in  case  there 
should  be  no  Child  of  the  Marriage  who  should  become 
entitled  to  the  Fund  under  the  Trusts  aforesaid,  then  iu 
Trust  as  therein  mentioned. 

There  was  Issue  of  the  Marriage  four  Children,  the 
Defendants  Jai7ie&'  U.  C  Sadler,  Jlbinia  Sadler,  WilUam 
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Braham  Sadler y  and  the  Plaintiff,  H.  H.  Sadler^  the  two 
last  of  whom  were  Infants. 

James  Sadler  died  in  his  Wife's  Lifetime,  and,  after  his 
Death  she  married  the  Defendant  William  Golding 
Mayhew ;  and  there  was  Issue  of  that  Marriage  three 
Children,  all  of  whom  were  Infants. 

Elizabeth  Mayhew,  by  her  Will  dated  the  15th  of 
September  1831,  after  reciting  the  Power  of  Appoint- 
ment given  to  her  by  the  Settlement,  appointed  the 
Fund  to  her  Executor,  in  Trust  for  her  Children  by  both 
Marriages,  equally,  and  directed  that  they  should  receive 
their  respective  Shares  at  the  Age  of  25.  And  she 
declared  that,  in  case  any  one  of  her  Children  by  her 
first  Husband,  should  object  or  refuse  to  share  the  Trust 
Property  with  her  Children  by  her  second  Husband,  the 
Child  so  refusing  should  not  have  any  part  of  the  Trust 
Property,  and,  in  case  all  her  Children  by  her  first  Hus- 
band should  refiise,  then  she  bequeathed  the  whole  of 
the  Trust  Property  to  the  Plaintiff,  her  youngest  Child, 
by  her  first  Husband,  except  1,500/.,  which  she  be- 
queathed to  her  Daughter  Albinia  Sadler. 

The  Bill,  which  was  Filed  by  H.  H.  Sadler,  against 
his  Brothers  and  Sisters  by  both  Marriages,  prayed  that 
the  Trusts  of  the  Settlement  and  of  the  Will,  so  far  as 
the  same  might,  in  the  judgment  of  the  Court,  be  a  valid 
Appointment,  might  be  carried  into  execution,  and  that 
the  Rights  and  Interests  of  the  Plaintiff  and  of  the  De- 
fendants, might  be  ascertained  and  declared,  and  that 
the  Fund  might  be  secured. 

Mr.  Knight  and  Mr.  Jacob  for  the  Plaintiff,  con- 
tended that,  in  case  the  previous  Provisions  of  the  Will 
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1833.       failed,  the  Plaintiff  would  be  entitled  to  the  whole  of 
the  Trust-fund,  subject  to  the  Payment  of  1,^00  L  to 
ADLBR      i^jg  Sister  AUnnia. 

V. 

Pratt. 

Mr.  Pepys  and  Mr.  Monro,  for  one  of  the  Children 
of  the  first  Marriage,  said  that  the  Appcxntment  was 
wholly  void,  and,  therefore,  the  Children  of  the  first 
Marriage  would  take  as  in  de&ult  of  Appointment ;  but, 
if  the  Appointment  was  valid  in  any  respect,  the  Coo- 
dition  annexed  to  it  was  clearly  void,  as  being  in  fraiid 
of  the  Power,  and,  consequently,  no  right  could  arise 
through  it,  to  the  Plaintiff.  Alexander  AlexaMder{a). 

Mr.  Temple,  for  another  Child  of  the  First  Marriage, 
contended  that  the  Appointment  was  good  as  to  the 
Children  of  the  First  Marriage,  and  void  as  to  the 
Children  of  the  Second  Marriage. 

Sir  £.  Sugden  and  Mr.  G.  Richards,  for  the  Children 
of  the  Second  Marriage,  disclaimed  all  Interest  as 
Appointees. 

Mr.  Tennant,  Mr.  Montague  and  Mr.  JEXderUm 
appeared  for  the  other  Parties. 

The  Vtce-ChanceUor  said  that  the  Appointment  to 
the  Four  Children  of  the  First  Marriage  was  good,  ex- 
cept as  to  the  Time  of  Payment,  which  was  too  remote; 
and  that  the  Appointment  to  the  Children  of  the  Second 
Marriage,  was  void. 

Declare  that  the  Defendants  James  H.  C.  Sadkr, 
Albinia  Sadler,  William  B.  Sadler,  and  the  Plaintiff 


(a)  2  Vez.  G4.0. 
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H.  JET.  Scullery  are  absolutely  entitled  to  one  Seventh 
each  of  the  Trust-Fund,  under  the  Will  or  Testamentary 
Appointment  of  Elizabeth  Mayhew ;  and  that  the  said 
Will  or  Testamentary  Appointment  is  void  so  fiir  as  the 
same  purports  to  postpone  the  Payment  of  such  Shares 
until  the  said  several  Parties  attain  the  Age  of  Twenty- 
five  Years ;  and  that  the  said  Will  or  Testamentary  Ap- 
pointment is  not  an  effectual  Appointment  as  to  the 
other  three  Seventh  Parts  of  the  Trust-Fund ;  and  that 
the  Defendants  J.  H.  C.  Sadler,  AUnnia  Sadler  and 
W.  B.  Sadler  and  the  Plaintiff,  are  entitled  to  such 
three  Seventh  Parts,  under  the  Trusts  of  the  Settle- 
ment, as  being  unappointed,  and  subject  to  all  the 
Trusts  and  Provisions  in  the  Settlement  contained. 


1B33. 


Sadler 

V, 

Pratt. 


BUSHNAN  V.  MORGAN. 

The  object  of  this  Suit  was  to  recover,  from  the  Equit- 
able Assurance  Society,  a  Sum  of  Money  which  was  due 
on  a  Policy  which  had  been  effected  on  the  Life  of  a 
Person  deceased,  but  which  had  been  lost.  The  Mas- 
ter, in  pursuance  of  the  Decree,  had  settled  an  Indemnity 
to  be  given  by  the  Plaintiff  to  the  Society :  and,  on  the 
Cause  coming  on  for  Further  Directions,  the  question 
was,  whether  Interest  ought  to  be  paid,  by  the  Society, 
on  the  Sum  insured,  from  the  time  at  which  it  would 
have  been  payable  under  the  Policy. 

Mr.  Knight  and  Mr.  Wigram,  for  the  Plaintiff,  re- 
ferred to  Tunstall  v.  Trappes  (a) ;  and  Lowndes  v. 
CoUensifi). 


1B33 : 
29th  January 

and 
14th  February. 

Interest. 

Interest  is  not 
payable  on  a 
Sum  recovered, 
on  a  lost  Policy, 
from  a  Life  In- 
surance Com- 
pany. 


(fl)  AntCy  Vol.  III.  p.  299.       (h)  17  Ves.  37. 
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Mr.  Pepys  and  Mr.  Barber,  for  the  Defendants,  cited 
Higgins  v.  Sargent  (c) ;  Page  v.  Newman  {d) ;  Foster  ?. 
Weston{e);  Hare  v.  Richards  (J):  and  said  that,  as 
the  Court  had  directed  the  Plaintiff  to  give  an  Indem- 
nity to  the  Society,  the  latter  were  justified  in  refusing 
to  pay  the  Money  secured  by  the  Policy,  until  the 
Indemnity  was  given. 

i4tli  February.         The  Vice-Chancellor  : 

I  have  consulted  Mr.  Justice  James  Parhe^  and  he 
has  informed  me  that  it  is  not  the  habit  of  a  Court  of 
Law,  in  a  Case  like  this,  to  give  Interest  on  the  Sum  re- 
covered :  and,  therefore,  I  think  that  I  ought  not,  in  this 
Case,  to  direct  the  Equitable  Assurance  Society  to  pay 
Interest. 

(c)  3  Bam.  &  Cress.  348.        {e)  6  Bing.  709. 
((/)  9  Bam.  &  Cress.  378.       (/)  7  Bing.  254. 


1833- 
 *  ' 

BUSHNAN 

r. 

MoRQAir. 


1833: 
31st  January. 

Practice. 
Commission  to 
examine 
Witnesses 
Abroad. 


CARBONELL  v.  BESSELL. 

Motion,  by  Plaintiff,  to  extend  the  Conunon  In- 
junction to  stay  the  Trial  of  an  Action  brought,  by  the 
Defendant,  against  the  Plaintiff,  for  the  Freight  of  cer- 
tain Vessels  hired  by  the  Plaintiff  of  the  Defendant,  and 
for  a  Commission  to  examine  Witnesses  at  certain  Places 
Abroad,  which  were  named. 


It  is  not  neces- 
saiT  that  the 
Affidavit  in  sup- 
pert  of  a  Motion 
for  a  Commis- 
sion to  examine 
Witnesses 

Abroad,  should  state  either  the  Names  of  the  Witnesses,  or  the 
Matters  to  which  they  are  to  be  examined,  in  a  case  where  it  is 
evident  that  such  Examination  is  necessary. 


The  Affidavit  in  support  of  the  Motion,  did  not  state 
the  Names  of  the  Witnesses,  or  the  Facts  as  to  which 
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the  Plaintiff  proposed  to  examine  them,  but  merely  that 
the  matters  stated  in  the  Bill,  and  which  constituted  the 
Plaintiff's  defence  to  the  Action,  occurred,  and  that  the 
Persons  who  could  prove  them,  resided  at  the  Places 
named. 

Mr.  Knight  and  Mr.  Wakefield,  for  the  Plaintiff,  said 
that  though  there  was  a  dictum,  by  Sir  J.  Leach,  Vice- 
Chancellor,  in  Mendizabel  v.  Machado  {a),  that  the 
AiBdavit  in  support  of  a  Motion  for  a  Commission  to 
examine  Witnesses  Abroad,  must  state  their  Names,  and 
the  Points  as  to  which  they  were  to  be  examined,  yet 
Lord  JEldon,  on  Appeal  (b),  had  decided  the  contrary. 

The  Attomej/'general  (Sir  W.  Home),  Mr.  G,  Richards 
and  Mr.  Heathfield,  for  the  Defendant,  contended  that 
the  Affidavit  ought  to  have  stated  both  the  Names  of 
the  Witnesses,  and  the  Points  to  which  the  Plaintiff 
proposed  to  examine  them ;  and  that,  if  the  Report  of  the 
Appeal  from  Sir  J.  Leaches  Decision,  in  Mendizabel  v. 
Machado,  were  examined,  it  would  be  found  that  Lord 
Eldon  had  not  overruled  it.  Lousada  v.  Templer  (c) ; 
Robinson  v.  Somes  {d) :  That,  at  all  events,  the  Motion 
could  not  be  granted,  except  upon  the  Plaintiff  paying 
the  Money  sought  to  be  recovered  in  the  Action,  into 
Court. 

The  Vice-Ch  AN  CELLOR,  after  having  read  the  Bill 
and  the  Particulars  of  the  Defendant's  demand 
in  the  Action,  said  : 
In  Mendizabel  v.  Machado,  the  Affidavit  in  support 
of  the  Motion,  upon  which  Sir  John  Leach,  Vice-Chan- 


1833. 

^  V  ' 

Carbonell 

V. 

BSSSELU 


(a)  Mendizabel    v.  Ma- 
chado, 2  Sim.  &  Stu.  483. 
{b)  2  Russ.  540. 


(c)  Ibid.  561. 

(d)  1  Youn.  &  Jer.  578. 
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cellor,  pronounced,  the  Order  of  the  9th  of  December 
1825,  did  not  (as  I  collect  from  the  Report  of  that  Case 
in  2  Russ.)  state  either  the  Names  of  the  Witnesses,  or 
the  Points  to  which  they  were  to  be  examined.  Theoi 
on  the  9th  of  June  1826,  a  Motion  was  made  to  dis* 
charge  that  Order,  not  on  the  ground  that  the  Wit- 
nesses were  not  named,  but  because  the  Points  as  to 
which  they  could  give  Evidence,  were  not  stated  in  the 
Affidavits.  By  the  Order  of  the  28th  of  April  1827. 
the  Order  of  the  9th  of  June  1826,  was  rescinded,  and 
the  Order  of  the  9th  of  December  1826  was  revived. 
Lord  EldoTij  therefore,  did  not  require  the  Names  of  the 
Witnesses,  or  the  Points  to  which  they  were  to  be  ex- 
amined, to  be  stated  in  the  Affidavits ;  but  his  Lordship 
looked  into  the  Case,  as  it  appeared  on  the  Pleadings, 
in  order  to  see  whether  there  were  facts  as  to  which  it 
was  necessary  that  Witnesses  should  be  examined. 
Now,  on  looking  at  this  Bill,  and  the  particulars  of  the 
Defendant's  demand  in  the  Action,  it  is  impossible  not 
to  see  that  there  is  an  apparent  necessity  for  fiTaininifig 
Witnesses,  as  to  the  matters  alleged,  at  all  the  places  to 
which  it  is  proposed  that  a  Commission  should  go.  I 
think,  therefore,  that,  in  this  case,  I  am  warranted  in 
granting  the  Motion,  although  the  Affidavit  does  not 
state  either  the  Names  of  the  Witnesses,  or  the  Facts  as 
to  which  it  is  intended  to  examine  them. 


CASES  IN  CHANCERY. 


(;39 


BOOTH  ».  SMITH.  1833  -. 

1st  and  4t]i 
Febraary. 


The  Object  of  the  Bill  was  to  make  the  Defendant 

responsible  for  a  Breach  of  Trust.   After  the  Defendant  Practice. 

had  put  in  his  Answer,  a  Fiat  in  Bankruptcy  issued  j^^^nence 

against  him.    The  Plaintiff,  before  the  Assignees  were  'Bankrupt, 

brought  before  the  Court,  obtained  an  Order  for  refer-  ^  ^  ^ 

,     *          /»    o      11      IT  Defendant,  after 

nng  the  Answer  for  Scandal  and  Impertmence.  putting  in  his 

Answer,  he- 
Mr.  B,  Anderdon^  for  the  Defendant,  now  moved  to  p^^nt^before 
dischai^e  that  Order  for  Irregularity,  on  the  ground  the  Assignees 

that  it  had  been  obtained  after  the  Bankruptcy,  and  ,^^5®  brought 

ii»       !*•                      i-r..          l     o  -  before  the 

before  the  Assignees  were  made  Parties  to  the  ouit.  Court,  obtained 

He  said  that,  if  the  Master  should  find  that  the  Answer  an  Order  to  re- 

was  not  scandalous  or  impertinent,  the  Bankrupt  could  vj^j^ndal  and 

not  receive  the  Costs  of  the  Reference ;  but  that  he  would  Impertinence. 

have  to  pay  them,  if  the  Master  reported  the  Answer  to 

_                      ,                  oiioT             rwi  vJrder  w&s  re* 

be  scandalous  or  mipertment.  Russell  v.  Sharp  (a) ;  Tur-  gularly  ob- 

ner  v.  Robinson  {b);  Dod  v.  Herring  {c);  Baddy  v.  tained. 

Kent  id). 

Mr.  Whitmarsh,  for  the  Plaintiff. 

The  Vice-Chancellor  : 

Bankruptcy  is  not  an  Abatement :  it  only  renders  the 
Suit  imperfect. 

This  is  an  Application,  against  the  Bankrupt,  for 
something  done, by  liim  personally;  and,  whether  there 


(a)  1  Ves.  &  Beam.  500. 

(b)  1  Sim.  &  Stu.  3. 
Vol.  V. 


(c)  AniCy  Vol.  III.  p.  143. 

(d)  1  Mer.  3C1. 

X  X 
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1833.        is  a  Bankruptcy  or  not,  the  Plaintiff  has  a  right  to  hare 
the  Answer  made  pure  from  Scandal  and  Impertinence. 
^ooTii       What  may  be  done  as  to  the  Costs  of  the  Reference,  is 
iMiTif        another  question.    The  Master  may  not,  perhaps,  be 
able  to  proceed  until  a  Supplemental  Bill  is  filed. 

I  cannot  but  think  that  the  Proceeding  is  quite  regu- 
lar :  what  may  be  done  under  it,  is  another  question. 

Motion  refused,  with  Costs  to  be  paid  by  the  Bank- 
rupt. 


1B33: 
nth  Nov. 


HARDMAN  r.  ELLAMES. 


Plea. 
Pleading, 
Adverse 
Possession. 


The  Bill  stated  that  John  Hardman,  being  seised  or 

well  entitled  in  Fee  Simple,  in  possession,  of  or  to  one 

undivided  Moiety  of  certain  Estates  in  the  County  of 

Lancaster^  by  his  Will  duly  executed  and  attested,  and 

To  a  Bill  claim-  bearing  date  the  1st  day  of  November  1754,  devised  his 

ing  Title  to  an  undivided  Moiety  of  the  Estates  unto  his  first  and  other 
Lstutc,  iheDe-  .  . 

fendant  pleaded  Sons  successively  in  Tail,  with  Remainder  to  his  Daugfa- 
that  the  Title  of  ters  as  Tenants  in  Common  in  Tail,  and,  in  default  of 
such  Issue,  to  his  Executors,  for  the  term  of  99  y^ars 
to  commence  upon  his  Decease,  and,  subject  thereto,  to 
his  Nephew  John  Ilardman,  for  Life,  with  Remainder  to 
Trustees  to  preserve  Contingent  Remainders,  with  Re- 


the  Party 
through  whom 
the  Plaintiff 
claimed,  ac- 
crued in  1 759, 
and  that  the 


Possession  of 

the  Estate  had  been,  ever  since,  adverse  to  the  Plaintiff  and  to  the 
Persons  through  whom  he  claimed.  Plea  over  ruled,  because  it 
did  not  state  particularly  the  Facts  on  which  the  Defendant  meant 
to  rely  as  constituting  the  Adverse  Possession,  and,  tlierefore,  the 
Plaintiff  could  not  know  what  Case  he  had  to  meet. 

A  Plea  of  Adverse  Possession,  to  a  Bill  charging  that  the  De- 
fendant has,  in  his  custody.  Documents  showing  the  Plaintiff's 
Title,  must  be  accompanied  with  an  Answer  denying  that  charge. 
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mainder  to  his  Nephew's  first  and  other  Sons  successively 
in  Tail,  with  Remainder  to  his  Nephew,  James  Hard- 
many  for  Life,  with  Remainder  to  Trustees  to  pre- 
serve Contingent  Remainders,  with  Remainder  to  the 
first  and  other  Sons  of  James  Hardman^  successively,  in 
Tail,  with  Remainder  to  the  Testator's  own  right  Heirs  : 
and  the  Testator  declared  the  Trusts  of  the  Term  of 
99  years  to  be  for  enabling  his  Nephews,  and  the 
other  Persons  to  whom  his  Estates  were  successively 
devised,  as  they  should  become  possessed  thereof,  to 
make  Jointures  for  their  Wives,  and  Provision  for  their 
younger  Children ;  and  that,  in  the  mean  time,  the  Term 
should  be  in  Trust  for  the  Person  or  Persons  to  whom 
the  next  and  immediate  Reversion,  Remainder  or  Estate 
in  the  Premises  should,  from  time  to  time,  belong :  And 
he  appointed  his  Wife,  Jane  Hardman,  and  Jane  Hard- 
man,  the  Widow  of  his  said  late  Brother  James  Hard- 
man,  and  James  Perdval,  Executors  of  his  Will. 

The  Bill  fiirther  stated  that  the  Testator  died  about 
December  1755,  without  Issue,  and  that  Jane  Hardman^ 
the  Widow,  and  Jane  Hardman  the  Sister,  alone  proved 
his  Will,  and  entered  into  Possession  or  Receipt  of 
the  Rents  of  his  Moiety  of  the  Estates,  as  the  Trustees 
of  the  Term,  and  continued  in  such  Possession  or  Re- 
ceipt during  their  Lives,  claiming  to  hold  the  same 
for  the  Term:  That  they,  or  one  of  them,  were  or 
was,  or  claimed  to  be  entitled  to  the  other  Moiety  of  the 
Estates  by  a  distinct  Title,  and  were,  for  many  Years, 
in  Possession  or  Receipt  of  the  Rents  of  such  other 
Moiety,  and,  from  time  to  time,  granted  LeaseiS  of  divers 
parts  of  the  Estates,  and,  particularly,  by  an  Indenture 
of  the  8th  of  January  1756,  they  demised  certain  parts 
of  the  Estates  to  one  Harrison,  for  21  years  at  the 

X  X  2 


Hardmak 

V. 

Ellames. 
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1 833.         Rent  of  240  /.,  and,  in  1777, 1788  and  1794  they  grantd 
other  Leases  for  21  years  of  the  same  Premises,  to  cer- 
tain Persons  mentioned  in  the  Bill ;  and,  in  or  aboat 
ELLANfEs.  Jan^  Hardman  the  Widow,  having  survived  Jane 

Hardman  the  Sister,  granted  a  Lease,  of  the  same  Pre- 
mises, to  one  Grace,  for  21  vears,  at  the  Rent  of  400/., 
and  Grace,  or  his  Undertenants,  continued  in  Posses- 
sion of  the  Premises,  under  that  Lease,  until  1815: 
That  Jane  Hardman,  the  Sister,  died  in  or  about  1793, 
and  Jane  Hardman  the  Widow,  in  1795,  having  ap- 
pointed certain  Persons,  of  whom  T.  Earle  was  the  Sur- 
vivor, her  Executors,  and  they  all  proved  her  WiU,  and,  as 
her  Representatives,  became  possessed  of  the  Testator's 
Moiety  of  the  Estates,  for  the  Residue  of  the  Term  of  99 
years,  and  entered  into  Possession  or  Receipt  of  the  Rents 
thereof,  and  continued  to  receive  such  rents,  or  some  part 
thereof,  until  some  time  after  1816 :  that  T.  Earle  died  in 
or  about  1822,  having  appointed  the  Defendants,  William 
Earle,  Hardman  Earle,  and  Richard  Earle,  his  Execu- 
tors, and  they  proved  his  Will,  and,  thereby  became  his 
Representatives,  and  also  tlie  Representatives  of  Jane 
Hardman,  the  Widow  and  of  John  Hardman,  the 
Testator,  and  that  the  Term  of  99  years  became  and 
still  was  vested  in  them ;  that,  some  years  ago,  the 
Defendant  Ellames,  became,  or  alleged  himself  to  be,  in 
some  manner,  entitled  to  the  Moiety  of  the  Estates  which 
did  not  belong  to  the  Testator;  and,  some  time  after 
1815,  Ellames  entered  into  the  receipt  of  the  Rents  of 
the  whole  of  the  Estates,  and  was  allowed,  by  the  Re- 
presentative of  Jane  Hardman,  the  Widow,  to  receive 
the  whole  thereof ;  and,  for  some  time  after  1816,  he 
accounted  to  them  for  a  moiety  of  the  Rents,  but,  for 
some  years  past,  he  had  retained  the  whole  to  his  own 
use :  that  Jane  Hardman,  the  Widow,  and  Jane  Hard- 
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martj  the  Sister,  during  their  Lives,  applied  the  Rents  of 
a  Moiety  of  the  Estates,  or  some  parts  thereof,  accord- 
ing to  the  Trusts  of  the  Term  of  99  years ;  but,  after  the 
Death  of  Jane  Hardmarij  the  Widow,  her  Executors 
retained,  in  their  own  hands,  the  whole  of  the  Rents 
received  by  them,  as  well  as  such  part  of  the  Rents 
received  by  Jane  Hardman  the  Widow  and  Jane  Hard- 
man  the  Sister,  as  were  not  applied  according  to  the 
Trusts,  alleging  that  they  were  unable  to  discover  the 
Persons  entitled  thereto  under  the  Trusts  of  the  Will  ; 
and  that  the  Rents  so  unapplied,  were  still  in  the  hands 
of  the  Defendants,  the  Earles^  who  admitted  that  they 
held  the  same  as  Trustees  for  the  Persons  entitled  under 
the  Trusts  of  the  Willy  but  alleged  that  they  could  not 
take  upon  themselves  to  determine  who  was  entitled 
thereto,  without  the  Sanction  and  Indemnity  of  the  Court: 
that  the  Testator  did  not  leave  any  Issue,  or  any 
Brother  or  Sister,  or  any  Issue  of  any  Brother  or  Sister, 
except  his  Nephews  John  and  James,  who  died  Intestate 
and  without  Issue :  That  Richard  Hardman,  deceased, 
was  Father  of  the  Testator,  and  that  John  Hardman 
was  the  Brother  of  Richard,  and  the  Uncle  of  the  Tes- 
tator, and  that  John  Hardman,  the  Uncle,  died,  Intes- 
tate, in  1605,  leaving  John  Hardman,  his  eldest  Son 
and  Heir,  who  died  Intestate  in  or  about  September 
1766,  leaving  John  Hardman  his  eldest  Son  and  Heir, 
who  died.  Intestate,  in  September  1786,  leaving  John 
Hardman  his  eldest  Son  and  Heir,  and  the  last-named 
John  Hardman  died  Intestate  in  December  1822,  leaving 
the  Plaintiff  his  only  Son  and  Heir,  and,  by  the  means 
aforesiaid,  the  Plaintiff  had  become  the  Heir  of  the 
Testator;  and  that  Letters  of  Administration  to  his 
Father  and  Grandfather,  had  been  granted  to  him: 
that,  as  such  Heir,  and  as  such  Personal  Representative, 
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the  Plaintiff  was  entitled  to  the  undirided  Moiety  of  the 
Estates  which  belonged  to  the  Testator,  and  of  the  Rentg 
arising  therefrom,  which  wer»  unapplied  and  were  m 
the  Hands  of  the  Defendants,  the  Earles,  and  also  to 
a  Moiety  of  the  Rents  which  had  been  received  by  the 
Defendant  EUames,  and  had  not  been  accounted  for 
by  him  to  the  Representatives  of  Jane  Hardmimibe 
Widow. 

The  Bill  then  alleged  that  Elkmes  pretended  that  he 
purchased  the  Estates,  for  valuable  Consideration,  without 
notice  of  the  Plaintiff's  Title ;  but  the  Plaintiff  charged 
that,  if  JEllames  purchased  the  Estates,  he  had  notice  of 
the  Testator's  Will  and  of  the  Right  of  the  Testator  s 
right  Heir  under  the  Limitations  therein  contained,  and 
that  the  Will  was  noticed  in  the  Abstract  of  the  Title  of 
the  Premises  which  was  deUvered  to  him  on  the  occasion 
of  his  alleged  Purchase,  or  in  some  of  the  Deeds  men- 
tioned in  the  Abstract,  and  was  recited  or  referred  to  in 
the  Deeds  whereby  the  Premises  were  conveyed  to  him, 
and  that,  thereby  or  otherwise,  he  had  notice  of  the 
Plaintiff ^s  claim :  That  EUatnes  some  times  pretended 
that  the  Term  of  09  years  had  been  assigned  to  or  in 
Trust  for  him :  but  the  Plaintiff  charged  that,  if  the 
Term  had  been  so  assigned,  Ellames  had,  at  the  time, 
notice  of  the  Trusts  declared  of  the  Term  by  the  Will. 
The  Bill  further  charged  that  there  were  several  out- 
standing Terms  in  the  Estates,  created  prior  to  the 
Term  of  99  years,  which  were  then  vested  in  Persons 
unknown  to  the  Plaintiff;  and,  in  case  the  Plaintiff 
should  proceed,  by  Ejectment,  to  recover  Possession  of 
the  said  Moiety  of  the  Estates,  the  Defendants  threat- 
ened to  set  up  the  Tenn  of  09  years  and  such  other 
outstanding  Terms,  to  defeat  such  Action  :  and  that  the 
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Defendants  had,  in  their  possession,  Deeds  and  other 
Documents  relating  to  the  Estates,  and  the  Title  thereto, 
and  the  other  Matters  aforesaid,  and  showing  the  truth 
of  such  Matters,  and,  particularly,  of  the  Matters 
before  stated  as  to  the  Plaintiff's  Pedigree,  and  that 
Jane  Hardman,  the  WidoW,  and  Jane  Hardman,  the 
Sister,  retained  Possession  of  the  Estates  under  the 
Term  of  99  years,  and  upon  the  Trusts  thereof;  and 
that  many  of  such  Documents  would  show  the  particu- 
lars of  the  outstanding  Terms,  and  that  the  PlaintiflF  was 
the  Heir-at*law  of  the  Testator. 

The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff,  as  the  Heir-at-Law  of  the  Testator,  was  enti- 
tled to  one  undivided  Moiety  of  the  Estates,  and  that 
JSllames,  might  be  decreed  to  deliver  up  the  possession 
thereof  to  the  Plaintiff,  and  to  account,  with  him,  for  the 
Rents  of  the  Moiety  of  the  Estates  which  had  been  re* 
ceived  by  him,  and  that  the  Defendants,  the  Earles, 
might  be  decreed  to  account,  with  the  Plaintiff,  for  the 
Rents,  of  the  Moiety  of  the  Estates,  in  their  hands,  and 
to  assign,  to  him,  the  Term  of  99  years ;  or  that  the 
Plaintiff  might  be  at  liberty  to  proceed,  by  Ejectment, 
for  the  recovery  of  the  Moiety ;  and  that  the  Defendants 
might  be  restrained  from  setting  up  the  Term  of  99  years 
and  the  other  outstanding  Terms ;  and  for  a  Receiver  of 
the  Rents. 

The  Defendant,  Ellames,  by  leave  of  the  Court,  put 
in  the  two  following  Pleas  to  the  Bill : 

1st  That  John  Hardman,  the  Nephew,  survived  James 
HardmaUf  the  Nephew,  and  died  in  March  1759.  And 
this  Defendant  avers  that  the  Title,  if  any,  of  the 
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Plaintiff,  or  of  the  Party  through  whom,  by  his  Bill,  he 
claims  the  Moiety  of  the  Estate  and  Premises  in  re- 
spect of  which  he  seeks  relief  by  his  Bill,  accrued  oo 
the  death  of  John  Hardman  the  Nephew,  and  that  the 
possession  of  the  Moiety,  and  the  receipt  of  the  Rents 
thereof,  have  been  adverse  to  the  Plaintiff  and  the  Per- 
sons through  whom,  by  his  Bill,  he  claims,  ever  since 
the  death  of  John  Hardman^  the  Nephew. 

2d.  That  the  Legal  Personal  Representatives  of  J  ant 
Hardman^  the  Widow,  did  not,  nor  did  any  of  them, 
ever  enter  into  possession  or  receipt  of  the  Rents  of  the 
Moiety  of  the  Estates  comprised  in  the  Term  of  99 
years,  or  any  part  thereof. 

Sir  E.  Sugden  and  Mr.  Booth,  for  the  Defendant 

JEllames  (a)  ; 

The  first  Plea  states  that  the  Title  of  the  Plaintiff  ac- 
crued on  the  death  of  John  Hardmany  the  Nephew,  in 
1759,  and  that  there  has  been  adverse  possession  ever 
since.  Leave  to  plead  double  was  given  in  order  to 
prevent  an  implication  of  continuing  Trusts,  which 
might  have  precluded  adverse  Possession.  We  deny 
the  allegation  in  the  Bill,  that  the  Persons  whose  al- 
leged Entry  would  have  saved  the  time,  ever  were  in 
Possession. 

The  House  of  Lords  decided,  in  ChohnondeleyY.  Clbt- 
ton  (6),  that,  if  Persons  are  receiving,  for  20  years,  that 
to  which  they  are  not  entitled,  that  Receipt  will  be  a 
bar.   Then  came  the  second  Case  of  Cholmondeky  y. 

(a)  The  Arguments  and  Judgment  are  reported  « 
relnliorte. 

{b)  4Bh*gh,  1. 
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Clinton  (c),  which  was  a  Bill  of  Discovery  to  assist  an 
Ejectment  for  other  part  of  the  Property,  And  Lord 
JSldan  there  decided  that,  though  a  Party  might  have  a 
right,  at  Law,  to  recover,  he  should  have  no  assistance 
of  any  kind  in  Equity,  after  having  allowed  another 
Person  to  enjoy  his  rights  for  20  years.  In  this  Case 
we  have  had  adverse  possession  of  the  Fee  Simple  since 
1759,  and  there  has  been  no  Entry  on  the  Term  since 
1795,  when  Jane  Hardman,  the  Widow,  died.  It  is 
not  suggested  that  the  Plaintiff  could  not  have  sooner 
sued.  The  Leases  mentioned  in  the  Bill  apply  to  part 
only  of  the  Estates. 

Nothing  more  is  requisite,  in  a  Plea  of  Adverse  Pos- 
session, than  this  Plea  contains.  It  raises  a  material 
Issue,  namely,  the  fact  of  Adverse  Possession. 

Mr.  Knight  and  Mr.  Jacob,  for  the  Plaintiff : 
Adverse  Possession  is  a  conclusion  of  Law  deduced 
from  facts,  especially,  where  there  has  been  a  Trust. 
The  Plea  leaves  the  Court  uncertain  whether  it  means 
that  all  the  Persons  whom  the  Bill  alleges  to  have  been 
in  Possession,  were  in  Possession,  but  in  such  a  way 
that  the  Defendant  considers  it  to  have  been  adverse  to 
the  Plaintiff,  and  not  as  Trustees;  or  whether  it  means 
that  they  were  not  in*  Possession,  but  that  he,  the  De- 
fendant, was  in  Possession.  Now  he  is  bound  to  state 
which  he  means.  Jerrard  v.  Saunders  (rf).  The  Term 
of  99  years  is  still  subsisting ;  and  the  question  is  whe- 
ther the  Plaintiff  is  not  entitled  to  Relief,  in  Equity, 
before  the  end  of  that  Term.  The  Statement,  in  the 
Bill,  that  the  Defendants,  the  Earles,  admit  that  they 
hold  the  Rents  in  their  hands,  as  Trustees  for  the  Persons 

1  Turn.  ^:  Rusb.  107.        (d)  i  Ves.  jun.  287. 
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entitled  thereto  under  the  Will,  must  be  taken  to  be 
true.  The  Defendant  does  not  aver  that  he  is  entitled 
to  both  Moieties  of  the  Estate :  and  the  BUI  alleges  that, 
for  some  time  after  181 5,  the  Defendant  accounted,  with 
the  Representatives  of  J(me  Hardman,  the  Widow,  for 
a  Moiety  of  the  Rents.  That  allegation  also  must  be 
taken  to  be  true :  it  cannot,  therefore,  be  said  that  the 
Defendant  has  acquired  a  Title,  by  Adverse  PoosessioD, 
to  the  whole.  It  is  clear  that  he  is  accountable  to  oar 
Trustees. 

The  Bill  charges  that  the  Defendant  has,  in  his  Cus- 
tody, Deeds  and  other  Documents,  showing  the  truth  of 
tbe  Matters  stated  in  the  Bill.  That  charge  ought  to 
have  been  denied  by  Answer. 

Sir  E.  Stigden,  in  reply : 

If  a  Plaintiff  states  a  Title  in  himself,  and  then  goes 
on  to  charge  certain  facts  as  Evidence  of  his  Title,  the 
Defendant  must,  by  Answer,  negative  those  facts.  But 
here  the  Plea  of  Adverse  Possession  since  1759,  goes  to 
the  result  of  all  the  facts  stated  in  the  Bill.  If,  there- 
fore, the  Defendant  had  answered  either  the  Allegation 
that  the  Earles  had  admitted  that  they  had  Rents  in 
their  hands,  and  that  they  held  the  same  for  the  Persons 
entitled  under  the  Will,  or  the  Allegation  that  EOames 
had  accounted  for  a  Moiety  of  the  Rents  since  18U, 
he  would  have  over-ruled  his  Plea.  Thring  v.  Edgar  (e)^ 
Jermy  v.  Be$t  (jf ). 

The  Vice  Chancellor: 

I  quite  agree  with  the  Defendant's  Counsel,  that  it 
is  not  necessary,  m  order  to  make  a  Plea  of  Adverse 

(e)  2  Sim.  &  Stu.  374,         {/)  Ante,  Vol.  I.  p.  373. 
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Possession  perfect,  that  the  Pleader  should  enter  into  a 
negative  of  the  particular  circumstances  which  the 
Plaintiff  states  in  his  Bill,  for  the  purpose  of  showii^  , 
that,  with  respect  to  him,  there  was  not  an  Adverse  Pos- 
session. That  is  quite  consistent  with  the  rule  laid 
down  in  Thring  v.  Edgar.  But  the  method  here  adopted 
of  pleading  Adverse  Possession,  is  not  proper ;  because 
this  Plea  is  not,  strictly  speaking,  a  negative  Plea;  hvXy 
when  it  states  that  there  was  Adverse  Possession,  it 
means  to  have  it  understood  that  there  was  or  were 
some  Person  or  Persons  in  Possession,  who  may  have 
been  the  Persons  in  Possession  named  in  the  Bill,  or  not 
any  of  those  Persons,  and  that  the  Persons  in  Possession 
have  held  under  such  circumstances  that  their  single 
Possession,  or  the  collective  Possession  of  all,  was,  alto- 
gether, an  Adverse  Possession.  It  ip,  I  think,  incum- 
bent on  a  Defendant  who  means  to  plead  an  Adverse 
Possession,  so  to  state  the  circumstances  that  the  Plain- 
tiff may  know  what  facts  he  is  to  prove,  when  he  is 
afterwards  required  to  meet  the  truth  of  the  Plea.  Now 
this  Plea  does  not,  at  all,  show  what  is  the  specific 
nature  of  the  Case  that  the  Defendant  means  to  set  up : 
and  it  is  quite  impossible  for  any  Person  to  divine,  from 
the  statements  of  this  Plea,  which  particular  state  of 
circumstances  may  be  selected,  by  the  Defendant,  as 
constitutmg  his  Defence.  I  am  of  opinion,  therefore, 
that  this  Plea  is  defective,  not  because  it  does  not  nega- 
tive the  circumstances  that  constitute  the  Plaintiff's 
Case ;  for,  if  it  did,  that  would  over-rule  the  Plea ;  but 
because  it  has  so  stated  the  nature  of  the  Defence,  that 
no  human  being  can  comprehend  what  that  Defence  is. 

I  am  also  of  opinion  that  this  Plea  is  defective,  be- 
cause it  is  not  supported  by  an  Answer  with  respect  to 
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1 833.  to  the  collateral  circumstance  charged  by  the  Bill,  that 
the  Defendant  is  in  possession  of  Deeds  and  Documents. 
For  I  apprehend  that,  according  to  the  rule  laid  down 
Ell  AMES  Thring  v.  Edgar y  if  a  Person  pleads  a  Plea  of  a  ne- 
gative kind,  or,  indeed,  any  Plea  inconsistent  with  the 
Plaintifl  's  Case,  he  is  bound  to  support  it  by  Answer, 
so  far  as  the  Bill  has  charged  any  collateral  matter. 
Thus,  for  example,  when  a  Defendant  pleads  that  he  is 
a  Purchaser  for  valuable  Consideration  without  notice, 
to  a  Bill  which  has  charged  that  he  has  in  his  posses- 
sion certain  Papers  and  Documents  whence  it  will  ap- 
pear that  his  is  not  a  Purchase  without  Notice,  then,  by 
the  Rules  of  this  Court,  the  Defendant  is  bound  to  sop- 
port  his  Plea  by  an  Answer  as  to  that  Charge.  Now, 
inasmuch  as  there  is,  in  this  Bill,  a  Charge  that  the 
Defendants  have,  in  their  possession,  certain  Deeds, 
Documents  and  Writings  showing  the  truth  of  the 
matters  stated  in  the  Bill,  my  opinion  is  that,  where  a 
Defendant  pleads  such  a  Plea  as  that  now  before  the 
Court,  and  gives  no  Answer  to  that  Charge,  his  Plea  b 
insufficient  and  must  be  over-ruled. 


Upon  the  other  Plea  I  do  not  suppose  that  tlie  De- 
fendant means  seriously  to  insist.  The  Court  has 
already,  in  the  Case  of  another  Defendant,  decided 
against  it ;  and  that  Plea  also  must  be  over-ruled. 
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GIBLETT  AND  OTHERS  v.  HOBSON.  .  if 33: 

nth  November. 

iN  October  1828,  an  Institution,  or  voluntary  Associa-   j^ti^  February 
tion  of  Individuals,  called,  "  The  Butchers'  Charitable  and 
Institution,"  was  formed  in  the  Metropolis,  for  affording  M^^^'^/^"^^^''' 
Relief  to  decayed  and  distiessed  Master  Butchers,  their  Charity. 
Widows  and  Children,  and  certain  Rules  and  Regula-  Mortmain. 
tions  for  the  Government  and  Management  thereof,  were  T^g^J^jr^e 
adopted  and  agreed  to,  by  which  it  was  provided,  amongst  queathed 5,000/. 
other  things,  that  the  affairs  of  the  Institution  should  be  to  a  Charitable 
managed  by  a  President,  Vice-Presidents,  Treasurer,  wards^buildk^^^ 
Trustees  and  Committee.    In  1829,  it  was  proposed,  by  Almshouses. 

the  Members  of  the  Institution,  that  Almshouses  should  '^^^^^^fj  ^II^ 
,  «     ,  r  1  •  ,     X     .  *  Member 

be  erected  for  the  use  of  the  Pensioners  of  the  Institu-  of  the  Institu- 
tion, and,  in  contemplation  thereof,  John  Kniffht,  one  f^^n,  knew  that 
of  the  Plaintiffs,  offered  a  piece  of  Land  situate  on  Favu^     build  the 
ham  Common  in  the  County  of  Bucks,  containing  Almshouses, 

3  A.  1  R.  37  P.  for  the  erection  of  such  Almshouses.    At  *  ^^^^ 

.       «  ,  1         o  1     w     •  of  Land  had 

a  Meetmg  of  the  Members  of  the  Institution,  held  on  been  offered  to 

the  9th  of  July  1829,  it  was  resolved  that  Knight's  and  accepted  by 

offer  should  be  accepted,  and  the  thanks  of  the  Meeting  for  that  purpose, 

were  voted  to  him;  and  various  Sums  were  subscribed  butnoConvey- 

towards  the  erection  of  the  Almshouses,  and  a  Building 

'  ^  Land  had  been 

Fimd  was  thereupon  formed  ;  and,  at  subsequent  Meet-  executed, 

ings,  it  was  resolved  that  that  Fund  should  be  kept  though  theTrus- 

separate  and  distinct,  and  Rules  were  adopted  for  the  se8sion,^at"tSe* 

regulation  thereof.    In  January  1831,  Knight  sent  the  Testator's 

Title-deeds  of  the  piece  of  Land  (of  which  the  Trustees  death ;  and.  af-] 

.     .     ^  terwards,  the 

of  the  institution  had  been  m  receipt  of  the  Rents  from  Land  was  duly 

Midsummer  1829)  to  the  Plaintiff  Gihlctt,  the  Presi-  conveyed  to^the 

dent,  and  the  same  had  since  remained  in  the  hands  of  Bequest 

s  was  void. 
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1833.  the  Treasurer ;  and  a  Conveyance  of  the  Land  was  pre- 
pared, though  the  execution  thereof  was  delayed  in  coo- 
sequence  of  the  Money  subscribed  not  being  sufficient 
to  commence  the  Building  of  the  Almshouses :  but,  after- 
HoBsox.  wards,  by  an  Indenture  of  Bargain  and  Sale,  dated  the 
28th  of  December  1831,  and  made  between  Knight  of 
the  one  part,  and  the  Plaintiffs  Fetherstone^  Butcker, 
Dexter,  and  Gibbs  of  the  other  part,  and  duly  enrdled 
according  to  the  Statute  (9  Greo.  2,  c  36)  the  piece 
of  Land  was  conveyed  unto  and  to  the  use  of  Fether- 
Stan,  Butcher,  Dexter,  and  Gibbs  in  Fee,  in  Trust 
to  receive  and  apply  the  Rents  thereof  as  the  Committee, 
or  major  part  of  the  Committee,  for  the  time  being,  of 
the  Building  Fund  of  the  Institution,  should  direct,  and, 
in  the  mean  time,  to  apply  the  same,  at  the  discretioo 
of  the  Committee,  in  the  erection  or  providing  of  Alms- 
houses for  the  Pensioners  of  the  Institution,  and,  after- 
wards, for  the  maintenance  and  support  thereof,  with  a 

Power  of  Sale  to  be  exercised  at  the  request  of  the 
Committee. 

John  Jay  Graves,  who  was  a  Member  of  the  Institu- 
tion, by  his  Will  dated  the  14th  of  June  1831,  bequeathed 
as  follows :  "  I  give  and  bequeath,  to  the  Butchers* 
Charitable  Institution,  the  Sum  of  5,000/.  towards  build- 
ing Almshouses  to  the  said  Institution;"  and  he  ap- 
pointed the  Defendants  Executors  of  his  Will. 

On  the  28th  of  November  1831,  the  Testator  died. 

The  Bill  was  filed,  in  Michaelmas  Term  1832,  by 
the  President,  Vice-Presidents,  Trustees,  Treasurer  and 
Members  of  the  Committee  of  the  Institution,  on  behalf 
of  themselves  and  the  other  Members,  against  the 
Executors  of  the  Testator,  for  payment  of  the  Legacy. 
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The  Answer  submitted  that  the  Bequest  was  void 
under  the  Statutes  of  Mortmain. 

It  appeared,  by  the  Evidence,  that  the  Testator  became 
a  Member  of  the  Institution,  in  April  1829 ;  and  that,  in 
July  of  that  year,  he  was  acquainted  with  the  Resolu- 
tions respecting  the  Almshouses  and  Building  Fund,  and 
the  offer  of  .the  Land  made  by  Knight;  and  that  he  was 
incessantly  urging  the  necessity  of  proceeding  with  the 
building  of  the  Almshouses,  without  delay :  and  that,  in 
a  conversation  which  took  place,  in  1829,  between  him 
and  one  of  the  Witnesses,  who  was  desirous  of  becoming 
a  Pensioner  of  the  Institution,  the  Testator  mentioned 
Knighf^  offer,  and  added  that  he  thought  he  should  do 
something  himself. 

The  Attorney-general  J  Sir  E.  Sugden  and  Mr. 
Walker  for  the  Plaintiffs: 
This  Bequest,  taken  in  connection  with  the  possession 
of  the  piece  of  Land  by  the  Society,  is  valid.  In  the 
earlier  Cases,  Lord  Hardwiche  decided  that  a  Bequest 
of  Money,  for  erecting  a  Hospital  or  a  School,  was  good. 
His  Lordship  considered  that  the  word  erect  was  equiva- 
lent to  foundy  or  endow  {a).  But  The  Attorney-general 
y.  Tyndall(b)  and  other  subsequent  Cases,  have  gone 
this  length,  that  a  Gifl  to  erect,  is  a  Gift  to  purchase 
Land  for  the  purpose  of  erection.  The  ground  on  which 
these  Cases  were  decided,  was  that  it  was  the  Testator's 
intention  that  Land  should  be  purchased  with  his  Money. 
That  such  was  the  principle  of  the  decision  in  The  At- 
torney-general V.  Tyndallj  appears  from  Mr.  Eden's  Note 

(fl)  See  Vaughan  v.  Farrer,  2  Vez,  183.  Cantwellv.  Baker, 
ibid.  185,  cited;  and  Attorney- General  v.  Bovolcs/ih'id.  547. 

{b)  2  Eden,  207.  See  the  Cases  collected  and  observed 
upon  in  p.  214,  Note. 
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^^33*        to  that  Case,  where  the  ground  of  the  decision  is  stated. 
^  In  this  Case,  however,  the  Testator  did  not  intend  that 

GiBLETT  '  '  .  . 

AND  Others  should  be  purchased  with  his  Money:  he  did  not 

^,  mean  that  the  Charity  should  be  completed  with  his 

HoBsON.  Bounty ;  but  he  contemplated  that  the  Almshouses  would 
be  erected  on  Land  which  had  been  already  dedicated  to 
Charitable  Purposes.  The  Attorney-general  v.  Par- 
sons (c)  shows  that  the  word  build,  implies,  prima  facie 
only,  purchasing  Land ;  and  Lord  Eldon  held  that  the 
Bequest,  so  far  as  it  related  to  Additions  or  ImproTe- 
ments  to  be  made  upon  the  Land  conveyed  by  the  Tes- 
tator, was  good  but  that  it  was  bad,  so  far  as  any 
Additions  were  to  be  made  to  the  Ground,  by  acquiring 
other  Land.  In  The  Attomey^eneral  y.  Williams  (d)  a 
Gift  to  establish  a  School,  was  held  to  be  valid.  In  Fiy 
V.  Foy  (je)  the  Language  was  similar  to  the  Language  in 
this  Case.  It  was  a  Gift  towards  erecting  and  endowing 
a  Hospital  in  the  County  of  Dorset ;  and  it  was  held  to 
be  valid.  In  The  Attomey-general  v.  Nash  (f)  the  Tes- 
tatrix gave  the  Residue  of  her  Property  to  Trustees,  in 
Trust  to  cause  to  be  erected  and  built  a  Dwelling-house 
or  Tenement  to  be  appropriated  for  a  Schoolhouse ;  and 
it  appears,  from  the  Judgment,  that  the  ground  of  the 
Decision  was  that,  taking  the  whole  Will  together,  she 
intended  that  the  whole  Charity  should  emanate  from 
her  Bounty.  The  Lord  Chancellor  concludes  his  Judg- 
ment in  these  words :  "  If  Land  were  given,  I  think  it 
clear  the  Executors  could  not  keep  back  one  Shilling  of 
the  Bequest  from  the  maintenance  of  the  Charity."  In 
Henshaw  v.  Atkinson  (g)  The  Vice-Chancellor  says :  "  It 
is  next  argued  that  it  was  this  Testator's  intention  that 

(c)  8  Ves.  i86.  (/)  3  Bro,  C.  C.  588. 

{d)  4  Bro.  C.  C.  526.  {g)  3  Madd.  306. 

(<r)  1  Cox,  163. 
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the  Charities  were  not  to  take  effect  until  Lands  or  1833 
Buildings  were  supplied  by  others,  and  that  the  Money 
may  be  locked  up  for  an  indefinite  period  of  time,  and, 
therefore,  that  the  Bequest  cannot  be  sustained.  The 
Cases  of  Dauming  College,  and  The  Attorney-general  v,  Hobson. 
T^e  Bishop  of  Chester,  seem  to  be  Authorities  against 
that  objection."  In  Johnston  v.  Swann{h)  a  Bequest  of 
a  Sum  of  Money  to  be  laid  out  in  the  Funds,  and  the 
Dividends  to  be  applied  in  providing  a  Schoolhouse,  was 
held  to  be  good. 


It  is  clear  that  the  Testator  did  not  mean  the  whole 
of  this  Charity  to  be  effected  by  means  of  his  Bounty. 
He  uses  the  word  towards,  and  we  find  that  Land  had 
been  given,  though  not  formally  conveyed,  to  the  Insti- 
tution, and  that  a  Fund  was  being  formed  for  the  pur- 
pose of  erecting  these  Almshouses.  According  to  The 
Attorney-general  v.  Parsons,  if  there  is  an  alternative 
m  the  Bequest  which  is  valid,  this  Court  will  give  effect 
to  it.  It  cannot  be  doubted  that  the  Application  of  this 
Money  to  Building  on  Land  provided  by  others,  would 
be  a  due  execution  of  the  Testator's  intention.  At  the 
time  when  the  Will  was  made.  Knight  (as  the  Testator 
knew)  had  dedicated  this  piece  of  Land  to  the  Charity ; 
and  he  was  not  at  liberty  to  withdraw  it ;  and  he  has 
since  made  a  Conveyance  of  it  to  the  Charity,  in  the 
manner  required  by  the  Statute  of  Mortmain;  and 
thereby  he  has  given  effect  to  the  former  dedication  of 
his  Land.  This  Court,  therefore,  will  consider  it,  as  if 
it  had  been  formally  dedicated  to  this  Charity  at  the 
time  of  the  Testator's  death. 


VOL.V. 


\Ji)  3  Madd.  457. 
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Mr.  Knightj  and  Mr.  James  Russell,  for  the  De- 
fendants : 

There  are  two  Questions  in  this  Case :  first,  whether 
the  Language  of  the  Testator  can  be  supported  under 
the  Statute  of  Mortmain ;  second,  whether  this  Bequest, 
taken  in  connexion  with  the  circumstances  that  ha?e 
taken  place,  is  valid. 


A  Bequest  of  Money  to  be  applied  for  Building  on 
Land  for  Charitable  Purposes,  .where  no  Land  in  Mort- 
main is  pointed  out,  is  void.  The  question  is  has  be 
pointed  out,  a  purpose  to  be  effected,  and  which  can 
only  be  effected  on  Land.  If  there  is  Land  in  Mortmain 
at  his  death,  unless  that  Land  is  clearly  pointed  out,  the 
Bequest  is  void.  The  A  ttomey-generaly.  Hyde  (i) ;  Tke 
Attomey-general  v.  Tyndall (k).  In  TTie  Attomey-geural 
y.  J)avies(l),  Lord  Eldon  says:  "Whatever  were  the 
Decisions  formerly,  when  Charity,  in  this  Court,  received 
more  than  fair  consideration,  it  is  now  clearly  established 
(and  I  am  glad  it  is  come  back  to  some  common  sense) 
that,  unless  the  Testator  distinctly  points  to  some  Land 
already  in  Mortmain,  the  Court  will  understand  him  to 
mean  that  an  interest  in  Land  is  to  be  purchased ;  and 
the  Gift  is  not  good."  Chapman  y.  Brown  (in).  The 
question  then  here  is  whether  there  was  Land  in  Mort- 
main at  the  death  of  the  Testator.  In  this  Testator's 
lifetime.  Knight  was  not  compellable  to  make  a  Con- 
veyance of  the  Land  to  the  Institution.  The  Bill  alleges 
that  the  Charity  were  in  possession  of  the  Land :  but 
it  does  not  at  all  appear  whether  the  Rents  were  applied 


(1)  2  Ambl.  751. 
(Ic)  3  Eden,  207. 


(/)  9  Ves.  544. 
(w)  6  Ves.  404. 
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for  the  benefit  of  the  Charity  or  not.  Before  the  Con- 
veyance was  made,  the  Charity  had  no  Lien,  either  Legal 
or  Equitable,  on  the  Land.  All  that  was  done  was  an 
offer  made  and  accepted.  At  the  utmost,  the  Trustees 
held  it  from  year  to  year  only.  Is  then  a  Trust  for 
building  Almshouses,  to  be  executed  on  Land  held  from 
year  to  year  only  ?  Knight  might,  on  the  day  after  the 
Testator's  death,  have  changed  his  mind  and  resumed 
the  Land.  If  Knight  had  died  after  the  Bill  was  filed, 
the  Conveyance  would  have  been  void,  as  the  year  had 
not  elapsed.  Extrinsic  Evidence  cannot  be  looked  at 
to  supply  anything  in  a  Will.  The  Bequest  is  void  un- 
less you  find,  in  the  Will,  a  reference  to  Land  already 
in  Mortmain.  It  cannot  be  referred  to  any  Land  unless 
the  Will  refers  to  it. 

The  Attorney-general  in  reply : 

A  Charity  may  have  a  Title  to  Land  short  of  an  abso- 
lute and  indefeasible  Estate  in  Fee  Simple.  Ingleby  v. 
Dobs(m{n).  If  that  be  so,  where  is  the  Line  to  be 
drawn?  The  Title  of  this  Charity  to  the  piece  of  Land 
in  question,  was  good  against  all  Mankind,  except  the 
Donor,  from  the  time  when  the  Trustees  of  the  Charity 
were  first  put  into  possession  of  it,  and,  by  lapse  of  time, 
the  Title  of  the  Charity  would  have  been  good  against 
the  Donor.  The  Donor  never  revoked  his  Gift :  and  it 
is  clear,  fi'om  what  he  has  done  since,  that  he  never 
intended  to  revoke  it. 

In  the  Cases  cited,  the  Testator  meant  to  be  the 
Founder  of  a  Charity,  which  had  no  previous  existence. 
Here  the  Members  of  an  existing  Charity,  are  the 
Legatees. 

(n)  4  Russ  .342. 
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GiBLETT  ^^^^        ^       ^  ^^^^      Persons  who  represent 

AND  Others  ^  Charitable  Society  called  "  The  Butchers'  Charitable 
V,  Institution which  was  formed  by  certain  men  of  opa- 
HoBsoN.  lence  in  that  business,  for  the  Relief  of  the  poorer  Mem- 
14th  Feb.  1834.  bers  of  the  Trade.  In  the  year  1829  it  was  proposed 
that  Almshouses  should  be  built  in  which  poor  Members, 
who  were  to  be  relieved,  should  reside ;  and  a  Person  of 
the  name  of  Knight  oflered  to  supply  a  piece  of  Ground 
for  the  purpose,  and  the  Title-deeds  of  that  piece  of 
Ground  were  sent  by  him  to  the  Officers  of  the  Institu- 
tion, and  some  of  whom  were  let  into  the  receipt  of  the 
Rents  and  Profits  of  the  Land.  In  the  latter  end  of  the 
year  1831,  which  was  during  the  time  when  the  Institu- 
tion, by  means  of  its  Officers  receiving  Rents,  were  in 
the  possession  of  the  Land,  but  before  there  was  any 
actual  Conveyance  made  of  the  Land,  a  Person  named 
GraveSy  who  was  himself,  a  Member  of  the  Institution, 
made  his  Will,  by  which  he  gave  in  these  words :  "  I 
give  and  bequeath,  to  the  Butchers'  Charitable  Institu- 
tion, the  Sum  of  6,000 1,  towards  building  Almshouses 
to  the  same  Institution."  After  his  Death,  a  Convey- 
ance of  the  Land  was  made,  according  to  the  requisitions 
of  the  Statute  of  «  Geo.  %  c.  30.  And  the  Bill  has 
been  filed,  against  his  Executors,  for  Payment  of  the 
Legacy. 

I  confess  that,  at  the  hearing  this  Cause,  I  felt  a  very 
strong  desire,  in  my  own  mind,  to  support,  if  I  could, 
this  Legacy :  because  it  is  perfectly  clear  that  the  Tes- 
tator knew  what  was  going  forward;  and,  where  there 
is  an  intention  clearly  established,  one  naturally  feels 
a  reluctance  at  being  obliged  to  disappoint  it ;  but,  upon 
looking  into  the  Cases  (which  I  have  done  from  the 
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beginning),  I  have  come  to  the  conclusion  that  I  am  not 
able  to  maintain  this  Legacy. 

Tlie  early  Cases  were  all  discussed,  by  Sir  William 
Granty  in  the  Case  of  Chapman  v.  Brown  (o),  in  which 
he  says :  "  Upon  the  principle  established  in  the  Case 
itself,  it  seems  a  little  extraordinary  that  a  Testator, 
having  made  no  reference  whatsoever  to  the  case  of  Land 
being  already  in  Mortmain,  the  Court  should  suppose 
an  intention  that  he  has  not  in  the  most  remote  degree 
pomted  to."  And  then  he  says :  "  A  Case  directly  in 
pomt  occurred  before  Lord  Northing  ton  in  1764,  Pelham 
v.  Anderson;  for  there  2,000/.  was  given  to  build  or 
erect  an  Hospital.  That  was  determined  by  him  to  be 
void/'  Then  came  the  Case  of  The  Attorney-general  v. 
Hutchinson,  to  which  I  have  before  alluded,  in  1775, 
where  the  Bequest  was,  according  to  the  Report  in 
Ambler,  for  the  purpose  of  Erecting,"  and,  according 
to  a  Note  in  Brown,  "  for  erecting  and  building  a  Free 
School,"  A  strong  circumstance  there,  was,  that  there 
was,  in  the  Parish,  a  piece  of  Ground  in  Mortmain,  upon 
which  a  School  had  formerly  been  erected ;  and  it  was 
contended  that  the  fact  was  in  the  Testator's  contempla- 
tion ;  and  the  intention  was  to  erect  a  School  upon  that 
Foundation:  but  liOrd  Bathurst  thought  that,  as  the 
Testator  had  not  himself  pointed  to  that  mtention,  it  was 
not  to  be  presumed  by  the  Court." 

In  the  Case  of  The  Attorney-general  v.  Parsons  {p), 
Lord  Uldon  says  :  "  I  agree  with  the  late  Cases,  which 
go  a  great  away  to  establish  that  the  Court  cannot  put 
such  a  construction  upon  the  word  erect,  as  was  put 
upon  that  word  in  former  Cases,  and  th^ii,  prima  facie,  the 
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833.  Testator  must  be  taken  to  mean,  by  that  word,  that 
Land  shall  be  bought;"  alluding  to  what  Lord  Hardr 
wicke  says  in  the  Case  of  The  Attomey-generalw.  Bowks, 
where  he  speaks  of  the  word  Erectj  and  refers  to  the 
HoBsoN.  "^ovA  as  implying  not  merely  the  fabrication  of  the 
Buildings,  but  the  Endowing  and  Founding  in  that 
sense  of  a  Hospital :  "  I  think  the  good  sense  is  with 
the  later  Cases,  requiring  that  the  Testator,  himself, 
should  have  manifested  his  purpose  to  be  sufficiently 
answered,  if  they  could  hire  or  beg  Land,  according  to 
the  expressions  in  the  different  Cases."  Then  his  Lord- 
ship alludes  to  certain  Cases,  and  says :  I  am  disposed 
to  follow  the  later  authorities,  which  are  very  numerous. 
In  The  Attorney-general  v.  Nashy  though  the  Demurrer 
appears,  in  the  Book,  to  be  allowed  without  any  reasons, 
I  have  reason  to  know  Lord  Thurlaw^s  opinion  was  that, 
if  a  Testator  directs  a  School  to  be  built,  and  does  not 
advert;  himself,  by  words  in  his  Will,  to  a  purpose  that 
the  Land  is  to  be  acquired  otherwise  than  by  Purchase, 
you  ought  to  infer  that  he  meant  it  to  be  acquired  by 
Purchase,  and  then  it  will  not  do." 

In  the  Case  of  The  Attorney^eneral  v.  JDavies,  which 
was  first  of  all  decided  by  Sir  W.  Grant,  and  then,  on 
Appeal,  by  Lord  Eldon,  his  Lordship  says :  "  What- 
ever were  the  Decisions  formerly,  when  Charity  in  this 
Court  received  more  than  feir  consideration,  it  is  now 
clearly  established  (and  I  am  glad  it  is  come  back  to 
some  common  sense),  that,  unless  the  Testator  dis- 
tinctly points  to  some  Land  already  in  Mortmain,  the 
Court  will  understand  him  to  mean  that  an  interest  in 
Land  is  to  be  purchased,  and  the  Gift  is  not  good."  (9) 
When  Lord  Eldon  says  "  understood  to  mean,"  he 

(7)  9  Ves.  544. 
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means  that  the  Testator  will  be  understood  so  to  mean, 
by  a  direction  to  build.  Unless  therefore  I  can  collect, 
from  the  words  which  this  Testator  has  used,  something 
that  points  to  what  may  be  considered  as  the  Land  in- 
tended to  be  given,  the  Legacy  cannot  be  supported. 

But  before  I  observe  upon  the  words,  I  must,  first  of 
all,  mention  that  the  authorities  which  I  have  stated,  are 
not,  in  my  opinion,  at  all  affected  by  what  was  decided 
by  Sir  John  Leach^  Vice-Chancellor,  in  the  Case  of  John^ 
ston  V.  Swann.  Because,  in  that  Case,  the  Testatrix  had 
directed  that  the  Interest  of  so  much  only  of  the  larger 
Fund  which  she  directed  to  be  applied  for  Charitable 
Purposes,  as  should  not  exceed  600  /.,  should  be  applied 
for  providing  the  School-house,  It  is  perfectly  obvious, 
therefore,  that  that  direction  never  could  be  meant  to  be 
a  direction  to  build,  for  there  could  only  be  an  Annual 
Sum  of  18/.  applied.  I  mention  that,  because  it  does 
not  appear,  from  the  printed  Report  of  the  Judgment,, 
that  Sir  J.  Leach  took  notice  of  that  fact ;  but  His 
Honor  seems  to  suppose  that  the  Interest  of  the  whole 
of  the  Fund  was  applicable ;  and  the  Marginal  Note  so 
treats  it ;  whereas,  in  point  of  fact,  it  was  only  the  Inte- 
rest of  so  much  of  the  Fund  as  should  not  exceed  600/. 
that  was  applicable  to  providing  the  School-house. 

Now,  in  this  Case,  I  do  not  see  that  I  can,  according 
to  any  fair  and  reasonable  interpretation  of  the  words  of 
the  Bequest,  hold  that  Mr.  Graves  did  point  at  the 
Land  in  question,  or  any  other  Land :  for  the  words  are, 
"  I  give  and  bequeath  to  the  Butchers'  Charitable  In- 
stitution, the  sum  of  5,000  Z.  towards  building  Alms- 
houses to  (which  I  consider  to  mean  the  same  as  for) 
the  said  Institution.''    I  admit  that,  if  he  had  said, 

Y  Y  4 


1833. 

GiBLETT 

AND  Others 

V. 

HOB&ON. 
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GiBLETT 

AMD  Others 

V, 


1833.  "towards  building  the  Almshouses/'  the  Court  might 
have  held  that  those  Words  did  point  at  the  Land ;  but 
he  has  used  general  terms.  Therefore,  though  I  have  do 
doubt,  in  my  own  mind,  what  he  intended,  I  am  bound 
HoBsoN.  ^^y^  ^  Judge,  that  he  has  not  so  expressed  his  in- 
tention as  to  enable  me  to  order  the  Legacy  to  be  paid. 
At  the  same  time,  it  is  so  fit  a  Case  to  be  brought  under 
the  consideration  of  the  Court,  that  the  Bill  ought  to  be 
dismissed  without  Costs  (r). 

(r)  Ailirmed  by  the  Lord  Chancellor,  13th  November  1834. 


WOOD  V.  PRESTON. 

I^Um      '^^^  following  Note  was  copied,  with  The  Vice-CJuah 
Affidavits.     cellor^s  permission,  from  a  Note-book  belonging  to  him. 

dism^sin'g^'^^^'^  "  If  a  Petition  is  presented,  and  Affidavits  made  in  Sup- 
Petition  on       port  and  in  Opposition,  and,  on  hearing  the  Petition  and 

hearing  the  Affi.  several  of  the  Affidavits  in  support,  the  Court  orders 
davits  m  sup-  . 

port  of  it,  read,  the  Petition  to  be  dismissed  with  Costs,  and  the  Order 
the  Respondent  ig  drawn  up  stating  the  Petition,  and  on  hearing  the 
the  Costs  of  all  Affidavits  of  A.  B.  &c.  (the  Affidavits  that  were  read), 
the  Affidavits     the  Court  orders  the  Petition  to  be  dismissed  with  Costs: 
on  both  sides.     Master  Eden  informed  me  that  all  the  Masters  were  of 
opinion  that,  in  taxing  the  Costs,  they  would  give  the 
Respondent  the  Costs  of  all  the  Petitioner's,  as  well  as 
of  all  the  Respondent's  Affidavits." — January  29,  1829. 


"  He  afterwards  told  me  that  the  Clerks  in  Court 
agreed  to  this." 
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BROWN  V.  POCOCK.  1834: 

8th  December. 


Lady  POCOCK,  widow,  by  a  Codicil  to  her  Will,    Feme  Covert, 

dated  the  6th  of  July  1817,  after  reciting  that  it  was  her  Separate 

Intention  to  make  some  Provision  for  the  three  Infant  Property. 

Children,  Daughters  of  the  Plaintiff,  James  Edward  A  Gift  for  the 

Broum,  gave  the  Sum  of  6,000  Z.  to  the  Defendants,  separate  Use  of 
_        Vfc      ,      1    ^  »  ,     ,     ^  a  single  Woman, 

Isaac  Pocock  and  John  Innes  Pocock,  the  Executors  without  antici- 

named  in  her  Will,  upon  Trust  to  lay  out  and  invest  the  pation,  will  not 

same  in  Government  or  Real  Securities,  and  to  stand  hel^°un- 

possessed  thereof,  and  of  the  Interest  and  Dividends  less  it  is  made 

thereof,  upon  certain  Trusts  until  the  said  three  Children  reference 
1     1/  .    1  .      ,  n  1   to  an  mtended 

should  respectively  attain  the  age  of  21  Years,  and.  Marriage. 

thereafter,  to  pay  the  whole  of  the  Interest  to  the  said 
Children,  for  their  respective  Lives,  in  equal  Shares. 
And,  incase  of  the  Marriage  of  any  one  or  more  of  the 
said  three  Children,  the  Testatrix  directed  that  one  equal 
third  Part  or  Share  of  and  in  the  said  Trust  Funds, 
Monies  and  Premises,  should  be  in  Trust  for  the  sole, 
separate  and  peculiar  Use  of  such  Daughter  or  Daugh- 
ters of  the  Plaintiff  so  marrying,  during  her  or  their  Life 
or  Lives,  and  the  Dividends  and  Interest  thereof  to  be 
paid  to  her  accordingly,  but  not  byway  of  Anticipation, 
independent  of  any  Husband  or  Husbands  whom  she  or 
they  might  marry,  and  not  to  be  in  any  manner  subject 
or  liable  to  the  Debts,  Engagements,  Power  or  Control 
of  such  Husband  or  Husbands,  and  that,  from  and  after 
the  Decease  of  such  Daughter  or  Daughters  so  marrying, 
her  or  their  Share  or  Shares  of  the  said  Trust  Monies 
and  Premises,  should  go  to  their  Child  and  Children, 
with  benefit  of  Survivorship  and  Accruer,  in  case  of  the 
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i8.')4.        Death  of  any  one  or  two  of  the  said  three  Children 
without  leaving  a  Child  who  should  attain  a  Tested  In- 
Brown       terest  in  its  Mother's  Share. 

V. 

POCOCK. 

The  Testatrix  made  another  Codicil,  dated  the  16th 
of  May  1818,  whereby,  after  reciting  that  she  had,  by  a 
Codicil  to  her  Will,  made  Provision  for  the  three  Infant 
Children,  Daughters  of  the  Plaintiff,  James  Edward 
Brown,  of  6,000  in  Trust  for  the  Benefit  of  the  said 
three  Children  in  manner  mentioned  in  the  said  Codicil, 
and  that  the  said  James  Edward  Brown  had  a  fourth 
Child,  a  Daughter;  she  declared  that,  notwithstanding 
the  said  Codicil,  the  6,000  L  should  be  in  Trust  for  all 
the  Children  of  J.  E.  Brown  living  at  his  Decease  or 
bom  in  due  time  afterwards,  in  equal  Shares,  with  the 
like  Powers  as  in  the  said  Codicil  mentioned. 


The  Testatrix  died  on  the  6th  of  July  1818.  The 
Plaintiffs,  Ann  Elizabeth  Brown,  Sarah  Elizabeth 
Brown,  Charlotte  Elizabeth  and  Marianne  Elizabeth 
Brown,  were  the  Infiemt  Children  of  James  Edward 
Brown,  referred  to  in  the  Codicils. 

Under  the  Decree,  the  Executors  paid  the  6,000  2. 
into  Court  to  the  Account  of  the  Plaintiffs  the  In&nts, 
and  that  Sum  was  afterwards  laid  out  in  the  purchase 
of  8,149  L  8  s.  Three  per  Cents.,  which,  by  accumulation, 
became  increased  to  8,613/.  2^.  2d.  like  Stock. 

Ann  Elizabeth  Brown  attained  21  on  the  9th  of  April 
1832.  She  afterwards  agreed  to  sell  a  redeemable 
Annuity  of  40  /.  10  s.  to  John  Hovil,  for  her  Life ;  and, 
by  a  Deed  of  the  22d  of  June  1832,  after  reciting  the 
Contract  for  the  Sale  of  the  Annuity,  to  be  secured  by 
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an  Assignment  of  her  Fourth  Part  of  the  Dividends  of 
the  8,613 Z.  28.  2d.  Stock,  she  assigned,  to  ffot^tV,  her 
Share  and  Interest  in  the  Stock,  upon  Trust,  thereout, 
to  pay  and  keep  down  the  Annuity. 

Sarah  Elizabeth  Brown  died  unmarried,  in  July  1832, 
whereby  Ann  Elizabeth  Brown  became  interested  in  one 
Third  of  the  Stock.  In  October  1832,  she  married  Samuel 
Andrews. 

By  an  Order  of  the  Lord  Clumcellorj  made  on  the  26th 
of  March  1834  (a),  on  the  Petition  of  Hovil,  it  was 
ordered,  that  2,845 Z.  lis.  bd.  Three  per  Cents., being 
one  Third  of  8,636/.  \As.  4d.  like  Stock,  tlien  standing 
in  the  name  of  the  Accountaut-general,  in  Trust  in  the 
Cause, being  the  Balance  of  the 8,613^  2s.  2d.  Stock 
after  payment  of  certain  Costs,  should  be  carried  over  to 
an  Account,  to  be  intituled,  "  Mrs.  Andrews^s  Account 
and  that,  out  of  the  Dividends,  the  Annuity  should  be 
paid  to  Hovil  during  the  Life  of  Mrs.  Andrews,  or  until 
further  Order. 

Mrs.  Andrews  having  contracted  to  sell  an  Annuity  of 
72/.  Ibs.f  for  her  Life,  to  a  person  named  Mortimer y 
for  800/.,  out  of  which  it  was  agreed  that  HoviFs 
Annuity  should  be  repurchased,  and  that  the  payment 
of  the  Annuity  of  72/.  15  s.  should  be  secured  out  of 
the  future  Dividends  of  the  2,845/.  lis.  5 rf.  Stock, 
she  and  her  Husband  presented  a  Petition  praying  that 
the  Dividends  of  the  2,845/.  11^.  5d.  Stock  might  be 
paid  to  Mortimer,  during  the  Life  of  Mrs.  Andrews,  or 
until  further  Order. 

(fl)  See  Brown  v.  Pocock^  2  Myl.  &  Keen,  189;  and 
2  Russ.  &  Mylnc,  210. 


Brown 

V. 

POCOCK. 
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1834. 


Bkown 

V. 

POCOCK. 


Sir  JE,  Sugden,  for  the  Petitioners,  said  that  it  had 
been  decided  that  a  Gift  for  the  separate  use  of  a  Woman, 
without  Anticipation,  will  not  prevent  Alienation  by  her, 
unless  it  is  made  with  reference  to  a  Marriage  then  in 
Contemplation  (6). 

Mr.  Spurrier,  appeared  for  Hovilj  whose  Annuity  was 
to  be  paid  off. 

The  Vice-Chancellor  made  an  Order  as  prayed. 

(,b)  See  Woodmesion  v.  Walker^  2  Russ.  &  Myl.  197  ;  Jona 
V.  Salter y  ibid.  ao8 ;  and  Newton  v.  Reid^  ante.  Vol.  IV.  p.  141. 


1834  s  EVANS  V.  HUGHES. 

9th  December. 

'      ^"l     '  Defendant,  in  Ws  Answer,  admitted  that  he  was 

Am^ment  ^  Possession  of  certain  Deeds  which  the  Bill  sought  to 

  have  delivered  up,  but  said  that  they  belonged  to  another 

Plaintiff,  after  Person,  whom  he  named.  The  Plaintiff  then  amended 
Defendant  had   ,  .  ,        1  .      1        ,  -r^..  , 

answered,  ^^1^      makmg  that  other  person  a  Defendant. 

amended  by 

adding  another      After  that  Defendant  had  answered,  Mr.  Parker,  for 
After  that  De-        Plaintiff,  again  moved  to  Amend,  not  requiring  any 
fendant  had  an-  Answer  from  the  original  Defendant, 
swered,  Plaintiff 

Sd'^nofre.''  "^^^  Vtce-ChancelUrr,  said  that  the  amended  Bill  must 
quiring  any       be  considered  as  an  original  one,  with  respect  to  the  new 

Answer  frona      Defendant:  and  that  the  Case  was  within  the  spirit  of 
the  original  De-   ,        ,  , 
fendant.  Motion        ^^th  Order, 
granted. 

Motion  granted,  the  Plaintiff  undertaking  not  to  serve 
the  original  Defendant  with  a  Subpoena  to  answer  the 
Amendments. 
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PARTINGTON  v.  BAILLIE.  1834: 

23d  December. 

The  Solicitor  for  some  of  the  Defendants,  was  also 
Town-agent  to  the  Solicitor  for  the  others.    The  first-    Dismissal  of 
mentioned  Defendants  were  entitled  to  move  to  dismiss  Bill. 
the  Bill  for  want  of  Prosecution,  and  a  Notice  of  Motion  Solicitor 
to  that  effect,  signed  by  their  Solicitor,  had  been  served  for  some  of  the 
upon  the  Plaintiff.   With  respect  to  the  other  Defend-  ^^^^"^f^^®^^^ 
ants,  the  Bill  had  been  amended,  and  they  had  been  ^^g^^  for- 

served  with  Subpoenas  to  answer  it ;  but  their  time  for  mer  were  enti- 

«   V     .      •    «  tied  to  move  to 

answering  had  not  expired.  ^.^^j^ 

Mr.  Koe  now  moved  to  dismiss  the  Bill  as  i^ainst  the  ^rSingly^;  but 

first-mentioned  Defendants.  no  Order  could 

be  made,  as  the 

Mr.  Parker,  for  the  Plaintiff,  submitted  that,  though  Tmie  ^^^^^^ 

the  Parties  on  whose  behalf  the  Motion  was  made,  were  ^^^^  answer 

in  a  situation  to  move  to  Dismiss,  their  Solicitor,  when  he  the  Amend- 

gave  the  Notice  of  Motion,  must  have  known,  as  Agent  ^'Jj^^^ 

for  the  other  Defendants,  that  the  Cause  was  in  such  Motion  refused, 

a  state  with  respect  to  them,  that  the  Plaintiff  could  JJ^'^^g^j^^^j '  ^ 

successfully  oppose  the  Motion,  and  therefore,  that  the  ^^^^^  y^^y^ 

Motion  ought  to  be  refused  with  Costs.  known  that  the 

Motion  could 

The  Vice-Chancellor  :  not  succeed. 

As  the  Solicitor  who  sic^ied  the  Notice  of  Motion, 
was  Agent  for  the  other  Defendants,  he  must  have 
known  what  was  the  situation  of  the  Cause  with  respect 
to  them,  and,  consequently,  that  a  Motion  to  Dismiss, 
made  on  behalf  of  the  Defendants  for  whom  he  was 
Solicitor,  could  not  succeed.  The  Court  ought  not  to 
allow  a  Person  to  make  use  of  his  Knowledge  of  the 
Practice  of  the  Court,  merely  to  extort  Costs,  and, 
therefore,  I  shall  refuse  the  Motion  with  Costs. 
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1834: 
I3tli  December. 

Practice. 

DismissaL 
Construction  of 
36M  Order  of 
1833. 

Threatening 
Defendants  who 
have  not  an- 
swered, with  an 
Attachment, 
without  issuing 
one,  is  not  using 
due  diligence,  to 
get  in  their  An- 
swers, so  as  to 
prevent  another 
Defendant 
from  moving  to 
dismiss. 

A  Defendant 
may  move  to 
dismiss  after  the 
expiration  of 
Two  Months 
from  the  Time 
when  his  An- 
swer was  to  be 
deemed  suffi- 
cient, although, 
owing  to  the 
Answers  of  the 
other  Defend- 
ants not  being 
filed,  the  time 
for  amending 
the  Bill  has  not 
expired. 


GULLY  V.  VAN  BODICOATE  AND  OTHERS. 

The  Answer  of  the  Defendant  Gibson  was  filed  on  the 
9th,  and  the  Answer  of  the  Defendant  Holdenj  on  the 
10th  of  May  1834;  since  which  time  no  further  Proceed- 
ings had  been  taken  as  to  them. 

Mr.  Cooke  now  moved  to  dismiss  the  Bill,  for  want  of 
Prosecution,  as  against  those  Defendants.  He  said  that 
two  Lunar  Months  had  expired  after  their  Answers  were 
to  be  deemed  sufficient,  without  reckoning  the  Interval 
between  the  last  Seal  after  Trinity  and  the  first  Seal 
before  Michaelmas  Term. 

Mr.  Metcalfe^  for  the  Plaintiff,  referred  to  the  26th 
Order  of  1833,  and  said  that  the  Answer  of  a  thinl 
Defendant  had  been  recently  filed ;  and  that  the  time 
allowed,  by  the  13th  Order  of  1831,  for  a  Plaintiff  to 
amend,  in  the  Case  of  several  Defendants,  was  six 
Weeks  after  the  last  Answer  should  have  been  deemed 
sufficient;  that  that  time  had  not  expired  with  respect  of 
the  Answer  which  had  been  last  filed ;  that  the  Answers 
of  the  other  Defendants  had  not  yet  been  put  in,  and, 
therefore,  the  Motion  was  premature. 

Mr.  Cooke^  in  reply,  said  that  the  intention  of  the 
26th  Order  of  1833  was  merely  to  prevent  a  sole  Defend- 
ant from  moving  to  Dismiss  before  the  time  for  amending 
the  Bill  had  expired,  and  never  could  be  intended  to 
deprive  one  of  several  Defendants,  who  had  duly  answered 
the  Bill,  from  moving  to  Dismiss,  for  want  of  Prosecution, 
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after  the  expiration  of  two  Months  from  the  time  when 
his  Answer  was  to  be  deemed  sufficient,  although,  if  no 
Application  to  Dismiss  should  be  made,  a  Plaintiff 
might  be  entitled  to  amend  within  six  Weeks  after  the 
last  Answer  in  the  Cause  was  to  be  deemed  sufficient ; 
and  that,  if  the  Construction  of  the  26th  Order  of  1833 
contended  for  by  the  Plaintiff,  should  be  adopted,  the 
words  "  as  to  stick  JDefendant,'*  which  occur  in  it,  could 
have  no  meaning. 

The  Vjce-Chancellor: 

Before  the  Orders  of  1833  were  made,  I  had,  in 
several  instances,  decided,  upon  the  Construction  of  the 
16th  Order  of  1831,  that  a  Defendant  was  entitled  to 
move  to  Dismiss  for  want  of  Prosecution,  when  he  could 
bring  his  Case  within  that  Order,  notwithstanding  the 
time  limited,  by  the  13th  Order  of  1831,  for  amending 
the  Bill,  had  not  expired.  The  26th  Order  of  1833,  was 
made  merely  to  prevent  a  Motion  to  Dismiss  being 
made,  where  the  time  for  amending  had  not  expired  as 
against  the  Defendant  moving  to  Dismiss :  and  I  think 
that  the  Construction  of  that  Order,  contended  for  by 
Mr.  Cooke,  is  the  true  Construction.* 


Mr.  Metcalfe  then  said  that  the  Plaintiff's  Solicitor 
had  made  an  Affidavit,  stating  that  he  had  frequently 
called  upon  the  Clerk  in  Court  for  the  Defendants  who 
had  not  answered,  and  had  threatened  an  Attachment, 
and  therefore  that  due  Diligence  had  been  used  to  get 
in  their  Answers,  within  the  Terms  of  the  16th  Order 
of  1831. 

•  Peacock  v.  Siei  ierj  reported  ante,  553,  was  decided  when 
the  Orders  of  1831  were  in  force. 


Gully 

V. 

Van 
Bod  ICO  ATE 
AND  Others. 
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1834.  Mr.  Cooke  contended  that  the  Plaintiff  ought  to  have 

issued  an  Attachment  against  the  Defendants  who  had 
^"^^^       not  answered:  and 


V. 


Van  The  Vke-Chancellor  vf^  o(  that  opinion. 

BODICOATE 

AND  OiwBRs.      Mr.  Metcalfe  then  undertook  to  Speed. 


^834: 

12th  December.     THE  ATTORNEY-GENERAL  v.  THE  GOLD- 

^      '  SMITHS'  COMPANY. 

Pleading. 

MuUifanous'    1  HE  Information  stated  that,  in  1491,  or  thereabouts, 
Thomas  Woody  a  Citizen  and  Goldsmith  of  London,  did 
An  Information,  by  his  Will,  or  by  some  valid  Conveyance  or  Deed  of 
Wm  by  thfch  demise,  give  or  convey  a  plot  of  Ground  in  Cheap- 

Property  was  side^  with  the  Houses  and  Shops  thereon  erected,  to  the 
given  to  the  De-  Goldsmiths'  Company,  together  with  certain  Monies 
pi!i^S^o^^^  ^^^^  Effects,  upon  Trust  to  receive  the  Rents  and 

mg  Loans  to  Profits  of  the  said  Land,  Houses  and  Shops,  and  to  lay 
ofthfcw^M^^  ^'^^^^  Monies  and  other  Effects,  and 

to  assist  them  in  receive  the  Interest,  Income  and  Profits  thereof ;  and, 
Trade  and  other-  from  time  to  time,  to  lend  out,  such  Monies  as  should 
Smtdhrerf  other  received  by  them  in  respect  of  the  said  several  Pre- 
Donations  and    mises,  to  young  Men  being  Free  of  the  Company,  and 

Requests  had      particularly  to  such  before-mentioned  young  Men  as 

been  made  to  , ,  ,  .  1    m  ° 

the  Company,     should  be,  from  time  to  time,  the  tenants  or  Occupiers 

for  the  purpose  of  any  of  the  said  Shops,  as  and  for  Stocks  and  Capital, 

to  youn^Men"^  purpose  of  assisting  such  young  Men  to  carry 

for  their  ad-       on  their  Trade  in  the  said  Shops  and  otherwise :  that, 

vanceraent  in  yxv^on  TToorf's  Death,  the  Company  entered  into,  and  had, 
Business,  or  in  .  .       j.  •  -       ^  ^  ^ 

Life, and  prayed  ^^^^  since,  continued  in  possession  or  receipt  of  the  Rents 

that  the  Princi- 
pal and  all  other  like  Gifts,  to  the  Company,  for  Loans,  might  be 
established,  ^:c.    Held  that  the  Information  was  multifarious, 
though  the  Company  were  the  only  Defendants  to  it. 
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General 


and  Profits  of  the  Houses  and  Shops,  and  accepted  the  1834. 
Charitable  Trusts  reposed  in  them  as  aforesaid:  that, 
for  many  years  past,  no  part  of  the  Rents,  Interest,  or 
Profits  of  the  Hbuses,  Shops,  Monies  and  Premises  had 
been  lent,  by  the  Company,  to  young  Men  free  of  the  GoLDsmTHs' 
same,  but  had  been  applied  to  the  general  purposes  of  Comfanv. 
the  Company :  that  divers  other  Bequests  and  Donations 
had  been  made  to  the  Company ^  for  the  purpose  of  making 
Loans  to  young  Men  for  their  advancement  in  Business 
or  in  Life,  but  no  part  thereof  had,  for  a  great  number 
of  years,  been  applied  for  any  such  Charitable  Purposes 
as  aforessdd  :  that  the  aforessdd  several  Charitable  Do- 
nations, Legacies  or  Devises,  and,  particularly,  the 
Donation  or  Devise  of  the  said  Thomas  Wood,  ought  to 
be  established,  and  the  aforesaid  several  Rents,  Interest, 
Profits,  Proceeds,  Accumulations  and  Sums  of  Money, 
ought  to  be  lent  out  in  the  manner  directed  and  intended 
by  the  said  Thomas  Wood  and  the  other  Donors  before- 
mentioned,  or  otherwise  applied  as  nearly  according  to 
the  Directions  and  Intentions  of  the  several  Donors 
as  might  be,  or  for  some  other  Charitable  Purposes  or 
Purpose  similar  thereto.  The  Information  charged  that 
the  Company  had,  from  time  to  time,  been  possessed  of 
divers  large  Sums  of  Money  constituting  part  of  their 
General  Corporate  Property,  and  which  they  had,  from 
time  to  time,  laid  out  in  the  Stocks  and  on  other  Secu- 
rities, and  also  in  the  purchase  of  Lands,  and  that  the 
Rents,  Interest,  Profits  and  Proceeds  of  the  said  Lands, 
Houses,  Shops,  Monies  and  Premises,  and  the  accumu- 
lations thereof,  were  then  blended  with  their  General 
Corporate  Property;  and  that  the  said  several  Sums 
ought  to  be  set  apart  and  secured,  together  with  the 
future  Rents  and  Profits  of  the  said  Houses,  Shops  and 
Premises,  and  the  Interest  and  Proceeds  of  the  said  other 
Vol.  V.  z  zs 
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'^34'  Monies  and  Premises,  for  the  due  application  thereof 
Attorn  ^  come ;  and  that  a  Scheme  ought  to  be 

General     fr*"^®^     secure  the  due  performance  of  the  said  Chaiit- 
able  Purposes:  that  the  Company  had,  in  their  custody 
Goldsmiths*  or  power,  the  Will  or  Deed  of  Gift  of  the  said  Thomas 
Company.     Wood,  and  also  other  Wills  relating  to  the  Chaiitabk 
Trusts  aforesaid,  or  the  Probate,  or  some  other  Copies 
of  or  Extracts  from  the  said  Wills,  or  Entries  or  Records 
relating  thereto,  and  also  divers  Deeds,  Copies  of  and 
Extracts  irom  Deeds,  Will  Books,  Minute  Books,  and 
other  Books,  Books  of  Accounts  and  other  Papers  and 
Writings  relating  to  the  said  Charitable  Donatioiis, 
Devises  or  Bequests,  and  to  the  several  Matters  afore- 
said, or  some  of  them,  and  that  they  ought  to  set  forth 
a  Schedule  thereof,  and  to  leave  the  Originals  with  their 
Clerk  in  Court.  It  prayed  that  Wood's  Charity,  and  all 
other  (if  any)  like  Gifts  and  Bequests  to  the  Company 
for  Loans,  might  be  established,  and  the  due  perform- 
ance of  the  said  Charitable  Trusts  enforced  for  the 
future ;  and  that  a  Scheme  might  be  framed  for  that 
purpose  ;  and  that  Accounts  might  be  taken  of  all  the 
Messuages  or  Tenements,  Estates,  Rents,  Interest, 
Monies  and  Premises  before  mentioned,  and  of  the  man- 
ner in  which  the  same  and  every  part  thereof,  had  been, 
from  time  to  time,  applied,  laid  out  and  invested. 

The  Company  demurred  to  the  Information,  heemae 
it  was  exhibited  against  them,  for  several  and  disti»d 
matters,  which  ought  not  to  be  joined  together  in  one 
Information. 

Sir  JE.  Sugden,  Mr.  Knight  and  Mr.  Lavat,  in  sup- 
port of  the  Demurrer,  said  that  the  Relators  had  no 
grounds  whatever  for  the  statement  in  the  Infonnatioo, 
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as  to  the  existence  of  other  Bequests  and  Donations,  and 
that  the  charge  of  misapplication  was  introduced  merely 
to  meet  one  of  the  Objections  that  was  made  to  the  In- 
formation in  The  Attamey-general  v.  The  Merchant 
Tailors'  Company  (a) ;  that  there  the  Sums  were  small, 
and  the  objects  of  all  the  Charities  were  the  same ;  but 
here  a  Real  Estate  was  to  be  administered;  and  the 
Charities  were  not  confined  to  young  Men,  Members  of 
the  Company,  or  indeed  of  any  particular  description 
whatever :  that,  by  Wood's  Will,  a  special  Trust  was 
raised  in  favour  of  the  Occupiers  of  the  Houses,  and 
therefore  they  ought  to  have  been  made  Parties  to  the 
Suit. 


1834. 

Attorney- 
General 

V. 

Goldsmiths' 

COMPAN  T. 


(The  Vice-Chancellor^  after  reading  the  Interroga- 
tories»  said :  There  is  no  Charity  that  ever  existed  in 
the  hands  of  this  Company,  that  might  not  be  brought 
forward  under  these  Interrogatories.] 

Mr.  Cooper  J  for  the  Relators. 

The  language  of  the  Demurrer  is  peculiar :  it  is  not 
in  the  ordinary  form  of  a  Demurrer  for  Multifariousness. 
It  does  not  proceed  on  the  ground  that  the  Information 
unites  distinct  matters  as  against  different  Defendants, 
but  matters  which  might  be  made  the  subjects  of  several 
different  Informations  against  the  same  Defendants. 
Here  there  is  one  set  of  Defendants  only ;  and  matters 
capable  of  being  separated  from  each  other,  may  be  in- 
troduced into  the  same  Bill  or  Information  against  the 
same  set  of  Defendants,  or  against  an  only  Defendant. 
Is  it  not  the  best  course  to  comprise,  in  one  Informa- 
tion, all  the  Donations  and  Bequests  which  have  been 
made  to  the  Company,  for  the  purpose  of  making  Loans  ? 

(a)  Ante,  p.  288;  and  1  Myl.  &  Keen,  189. 
z  z  2* 
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attorney" 
General 

V. 


1834.  The  Company,  instead  of  being  put  to  any  extraordi- 
nary Expense  by  such  a  course,  will  be  saved  Expense 
by  it.  The  doctrine  respecting  Multifariousness  was 
first  introduced  into  this  Court  by  our  Ecclesiastical 
Goldsmiths*  Chancellors.  The  Prax.  Aim.  Cur.  Cane.  vol.  2,  p. 
Company.  493,  contains  the  following  form  of  a  Demurrer  for 
Multifariousness :  These  Defendants,  by  ProtestatioD, 
8cc.  and  for  cause  of  Demurrer  thereunto,  these  Defend- 
ants say  that  the  said  Bill  containeth,  in  itself,  several 
and  distinct  Charges,  for  several  and  distinct  Matters 
against  several  and  distinct  Defendants,  which  have  not 
any  relation  or  reference  the  one  with  the  other,  wheie- 
by  the  said  Bill  is  drawn  to  a  great  and  unnecessary 
length  of  above  120  sheets  of  paper." 

The  form  of  a  Demurrer  for  Multifieuriousness  is 
given  in  Willis  on  Pleading,  404.  That  Work  received 
the  sanction  of  Lord  jRedesdale,  before  publication. 
Berke  v.  Harris  (b).  Lord  RedesdaUy  in  his  Treatise 
on  Pleading,  says :  "  The  Court  will  not  permit  a  Plain- 
tiff to  demand,  by  one  Bill,  several  matters  of  differait 
natures  against  several  Defendants ;  for  this  would  tend 
to  load  each  Defendant  with  an  unnecessary  burthea 
of  Costs,  by  swelling  the  Pleadings  with  the  state  of 
the  several  Claims  of  the  other  Defendants,  with  which 
he  has  no  connexion.  A  Defendant  may,  therefore.  De- 
mur, because  the  Plaintiff  demands  several  matters,  of 
•  different  natures,  of  several  Defendants,  by  the  same 
Bill  {c)r 

In  The  Attorney-general  v.  The  Merchant  Toilers' 
Company^  your  Honor  is  reported  to  have  said :  In 
my  opinion  this  Demurrer  ought  not  to  be  allowed. 

(Jb)  Hardres,  337.  (c)  Treat  Plead.  3d  Edit.  147. 
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These  eight  Charities  are  so  directed  to  the  same  ob- 
jects, that  it  would  be  improper  to  File  separate  In- 
formations as  to  them/' 


Attortjky- 
General 


1834. 


The  Vice-Chancellor: 


Goldsmiths' 


I  cannot  persuade  myself  that  the  Doctrine  respecting  Compam  y% 
Multifariousness,  is  confined  within  such  narrow  limits 
as  Mr.  Cooper  has  represented  it  to  be.  For  I  appre- 
hend that,  besides  what  Lord  Redesdale  has  laid  down 
upon  the  subject,  there  is  a  Rule  arising  out  of  the  con- 
stant practice  of  the  Court,  and  that  it  is  not  competent, 
where  A.  is  sole  Plaintiff,  and  B.  is  sole  Defendant,  for 
to  unite,  in  his  Bill  against  all  sorts  of  matters 
wherein  they  may  be  mutually  concerned.  If  such  a 
mode  of  proceeding  were  allowed,  we  should  have  A. 
filing  a  Bill  against  B.,  praying  to  foreclose  one  Mort- 
gage,  and,  in  the  same  Bill,  praying  to  redeem  another, 
and  asking  many  other  kinds  of  Rebef  with  respect  to 
many  other  subjects  of  complaint. 

This  Court  so  far  follows  the  practice  of  Courts  of 
Law,  as  that  its  Judgment  is  given  on  one  Case  ;  and 
though,  at  Law,  where  the  Action  is  an  Action  of  Debt,^ 
you  may  declare  both  upon  a  Specialty  and  on  a  Simple 
Contract,  yet  you  cannot  join,  in  one  Action,  Covenant, 
Case,  Trover,  Detinue,  &c.  So  this  Court  requires  that 
one  subject  should  be  presented  to  it  for  its  Decision, 
and  it  will  not  allow  itself  to  be  called  upon  to  pronounce 
different  Decrees,  on  several  totally  distinct  matters. 
Therefore,  such  a  course  as  the  present,  ought  not  to  be 
permitted.  For  what  does  this  Information  do  ?  It  states, 
first,  that  there  is  a  Charity  for  the  benefit  of  young 
Men  being  Free  of  the  Company,  and  then  it  states  that 
divers  other  Bequests  have  been  made,  to  the  Company, 
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Attorney- 
General 

V, 


1834.       for  the  purpose  of  making  Loans,  to  young  Men,  for  their 
advancement  in  Business  or  in  Life.   Now  there  may  be 
a  thousand  such  Charities  for  making  Loans  to  young 
Men  of  diflferent  descriptions ;  but  how  could  the  Court, 
Goldsmiths'  Decree  and  one  Scheme,  embrace  such  multi- 

CoMPANT.  farious  matters  ?  If  it  had  been  so  alleged  in  the  In- 
formation as  to  show  that  the  character  of  all  these  other 
Bequests,  was  homogeneous,  though  there  might  be 
minute  differences  between  them,  they  might  all  ha?e 
been  comprised  in  the  same  Information.  But,  here, 
there  is  a  total  want  of  any  such  Allegation,  and,  there- 
fore, I  must  suppose  that  the  other  Bequests  and  Dona- 
tions are  totally  distinct  from,  and  in  no  way  homoge- 
neous with  the  principal  object  of  the  Suit.  This 
Demurrer  is  grounded  upon  the  acknowledged  practice 
of  the  Court,  and,  therefore,  it  must  be  allowed. 


1835: 
19th  January. 

Practice. 
Pro  confesso* 

A  Cause  may 
be  advanced  for 
the  purpose  of 
taking  the  Bill 
pro  cof{fesso. 


BARWICK  V.  WARD. 

This  was  a  Foreclosure  Suit.  The  Cause  bad  been 
advanced  in  order  that  the  Bill  might  be  taken  pro  cox- 
fesso  (a). 

Mr.  Parker,  on  applying  that  the  Bill  might  be  taken 
pro  confessOf  stated  that  the  Master  of  the  Rolls  (Sir  C. 
C.  Pepys)  had  ruled  that  the  Court  had  no  power  to 
advance  a  Cause  in  order  that  the  Bill  might  be  taken 
pro  confesso. 

The  Vtce-Charijcellor  said  that  in  a  Case,  of  which 
he  had  a  Note,  Lord  Eldon  had  decided,  afler  Aiqgument, 


(a)  See  Baker  v.  Keeviy  anUf  Vol.  IV.  p.  498. 
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that  a  Cause  might  be  advanced  for  the  purpose  of 
taking  the  Bill  pro  confesso.  And,  accordingly,  the  Bill 
in  this  Cause,  was  taken  pro  confesses 


1835. 

y  ' 

Barwick 
v. 

Ward. 


The  following  is  a  Copy  of  the  Note  above  alluded  to  : 

Bolton  V.  Glasford. 

A  Serjeant-at-Arms  was  granted.  He  returned, 
Tum  est  inventus.  The  Return  was  indorsed  on  the  Writ, 
but  never  filed.  Then  a  Sequestration  issued,  and,  on 
that  being  returned,  the  Bill  was  set  down  to  be  taken 
pro  confesso.  Afterwards,  an  Order  was  obtained  to  ad- 
vance the  Cause,  so  that  it  might  be  at  the  head  of  the 
Paper  on  a  particular  day ;  and  then  a  Decree  was  made 
on  the  Bill  so  taken  pro  confesso. 

In  Michaelmas  Term  1810,  a  Motion  was  made  to  set 
aside  the  Decree,  for  Irregularity,  on  two  grounds :  first, 
because  the  Return  of  the  Serjeant-at-Arms  was  not 
filed ;  and,  secondly,  because  the  Cause  had  been  ad- 
vanced* 


But  the  Motion  was  refused  after  long  Argument. 

Sir  S.  Romilly,  Mr.  Richards  and  Mr.  ShadweUj  for 
the  Plaintifi*.  Mr.  Leach,  Mr.  Bell  and  Mr.  DowdesweU, 
for  the  Defendant. 


Lord  Eldon  gave  Judgment  on  the  first  Point,  on  the 
12th  of  November  1810,  and,  on  the  second,  on  the  8tfa 
of  March  1811. 
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JONES  V.  JONES. 
This  was  a  Creditor's  Suit 

On  a  Motion  made,  on  behalf  of  the  Executor  of  the 
deceased  Debtor,  for  an  Injunction  to  restrain  a  Creditor 
from  suing  at  Law,  after  Decree,  the  question  was  whe- 
ther the  Creditor  was  entitled  to  the  Costs  of  the 
Motion. 

Mr.  Koe^  for  the  Executor,  contended  that  the  Cre- 
ditor was  not  entitled  to  the  Costs ;  and  cited  Anon,{a\ 

The  Vtce-Chancellor,  after  consulting  the  Registrar, 
said  that  the  Practice  had  been  otherwise,  and  gave  the 
Creditor  the  Costs  of  the  Motion. 

(a)  a  Sim.  &  Stu.  424. 


Memorandum. 

The  decision  in  Grighy  v.  Powell^  reported  ante^  p.  igo, 
was  affirmed,  by  the  House  of  Lords,  on  the  17th  March 
1^35;  and  the  decision  inlVaterton  v.  Crofc^  reported  tuicy 
p.  508,  was  affirmed  by  the  I^rd  Chancellor  (Lord  Lyndhurtt) 
on  the  26th  of  the  same  month. 


Erratum. 

P.  571,  in  the  Title  and  throughout  the  Case,  for  Von/oJi 
read  Jordan^  and  add  a  reference  to  1  Mylne  &  Keen,  416. 


1835: 
ilth  March. 


Creditor. 
Catti. 

Where  a  Mo- 
tion is  made 
after  Decree, 
in  a  Creditor's 
Suit,  to  restrain 
a  Creditor  from 
suing  at  Law, 
the  Creditor  is 
entitled  to  the 
Costs  of  the 
Motion. 


AN 
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PRINCIPAL  MATTERS. 


ACCOMMODATION  BILL 
See  Parties,  s. 

ACCOUNT. 

Where  under  the  usual  decree  for  an 
account  of  a  testator's  debts,  a 
claim  is  made  in  respect  of  a  debt 
the  amount  of  which  is  not  ascer- 
tained, the  Master  ought  to  take 
the  necessary  accounts  for  ascer- 
taining the  amount.  [Baker  v. 
Martin]  380 

See  Old  Accounts. — Overseers' 
Accounts. — Partnership. 

ADMINISTRATION. 
See  Annuity. 

ADMINISTRATOR. 

In  a  suit  against  the  Bank  and  an 
administrator  appointed  under  38 
Geo.  3,  c.  87,  the  Court,  on  motion 
before  decree,  ordered  stock  stand- 
ing in  tlie  testator's  name  to  be 
transferred  to  the  Accountant- 
general.  [IVarburton  V.  HiU]  532 
See  Executors. 


ADVANCING  CAUSE. 
See  Practice,  33* 

ADVERSE  POSSESSION. 

1.  To  a  bill  claiming  title  to  an  estate, 
the  defendant  pleaded  that  the 
title  of  the  party  through  whom 
the  plaintiff  claimed,  accrued  in 
1759»  and  that  the  possession  of 
the  estate  had  been,  ever  since,  ad- 
verse to  the  plaintiff  and  to  the 
persons  through  whom  he  claimed. 
Plea  over-ruled,  because  it  did 
not  state  particularly  the  facts  on 
which  the  defendant  meant  to  rely 
as  constituting  the  adverse  pos- 
session, and,  therefore,  the  plain- 
tiff could  not  know  what  case  he 
had  to  meet.  [Hardman  v.  £/- 
lames]   -------  640 

2.  A  plea  of  adverse  possession,  to  a 
bill  charging  that  the  defendant 
has,  in  his  custody,  documents 
showing  the  plaintiff* s  title,  must 
be  accompanied  with  an  answer 
denying  that  charge 
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AFFIDAVIT. 

If  several  affidavits  are  made  in  sup- 
port of  and  in  opposition  to  a  pe- 
tition, and,  on  hearing  the  petition 
and  several  of  the  affidavits  in  sup- 
port of  it,  the  petition  is  dismissed 
with  costs,  the  respondent  will  be 
allowed  tlie  costs  of  all  the  affi- 
davits on  both  sides,  [ff^ood  v. 
Preston]  66a 

See  Contempt,  1. — Practice,  30, 
31. 

AGREEMENT. 

The  plaintiff  and  his  wife,  who  was 
one  of  the  children  of  A.,  agreed 
with  the  other  children,  to  divide 
equally  A.'s  property  at  his  death. 
Tlie  plaintiff's  wife  died  before  A., 
and  the  plaintiff  was  her  admini- 
strator. He  made  an  assignment, 
by  which  his  share  passed,  and 
aAerwards  filed  a  bill  for  a  spe- 
cific performance.  Held  that  the 
agreement  was  valid  ;  and  that  the 
plaintiff  being  a  trustee  of  his  share 
for  the  assignees,  the  suit  was 
properly  instituted  by  him,  [^Hyde 
V.  White']  -  524 

See  Arbitration. — Specific  Per- 
formance.— Vendor  and  Pur- 
chaser. 

ALIENATION, 
See  Feme  Coverte,  3. 

ALMSHOUSES. 
See  Mortmain. 


AMENDED  BILL. 

Defendant  pleaded  to  the  bill,  upon 
which  the  plaintiff  amended.  The 
defendant  then  filed  a  general  de- 
murrer to  tlie  amended  bill.  Held 
that  the  demurrer  was  regular. 
[KoherUm  v.  Lord  Londomderry] 

336 

AMENDMENT. 

1.  Defendant  filed  a  cross  bill  for  a 
discovery.  The  plaintiff  in  the 
original  suit  took  an  office-copy 
of,  but  did  not  answer  the  cron 
bill.  After  the  hearing  of  the  ori- 
ginal cause,  defendant  amended 
his  cross  bill  by  praying  rdief. 
Held  that,  under  the  circumstanoes, 
he  was  at  liberty  so  to  do.  [Srvem 
y.FUtcher]    -----  457 

2.  Plaintiff,  after  defendant  had 
answered,  amended  by  adding 
another  defendant.  After  that  de- 
fendant had  answered,  plaintiflf 
again  moved  to  amend,  not  re- 
quiring any  answer  from  the  ori- 
ginal defendant.  Motion  granted. 
[£oa»5v.  Hughes]  •    -   -  666 

See  Answer,  1. — Plea  and  Plead- 
ing, 6. 

ANNUITY. 

When  an  annuity  is  secured  by  a 
covenant  and  warrant  of  attorney, 
and  all  the  arrears  have  been  paid, 
the  Court  will  not  restrain  the 
executors  of  the  grantor  from 
paying  his  simple  contract  debts 
until  they  have  set  apart  a  fund  to 


INDEX. 


681 


answer  the  future  payments,  unless 
a  case  of  past  or  probable  misap- 
plication of  assets  is  made  out. 
[Read  v.  BlunQ  -  -  -  -  567 
See  Construction,  1. 

ANSWER. 

1.  Plaintiff  amended  his  bill.  Before 
the  amendments  were  answered 
the  suit  abated.  Plaintiff  then  filed 
a  bill  of  revivor  and  supplement, 
praying  that  the  defendants  might 
answer  that  bill  together  with  the 
amendments.  The  defendants  put 
in  an  answer  to  the  bill  of  revivor 
and  supplement  only.  Motion  to 
take  the  answer  off  the  file  for  ir- 
regularity, refused.  [Soy/e  v.  Gra^ 
ham]  8 

2.  If  a  plaintiff  reads  a  passage  from 
the  answer,  as  evidence,  he  is  com- 
pellable to  read  all  other  passages 
in  the  answer  which  are  explana- 
tory of  the  passage  read,  whether 
such  other  passages  are  connected 
in  point  of  grammatical  construc- 
tion, or  separated  by  passages  re- 
lating to  distinct  subjects.  [Nurse 
v.Stffin]    ------  225 

3.  An  information  alleged  certain 
sums  to  be  vested  in  the  defend- 
ants, for  certain  charitable  pur- 
poses, and  that  the  defendants  had 
misapplied  those  sums :  it  also  al- 
1^^,  generally,  that  other  sums 
were  vested  in  the  defendants  upon 
like  trusts,  but  did  not  charge  any 
misapplication  or  breach  of  trust 
with  respect  to  them.   Held  that 


the  defendants  were  not  com- 
pellable to  answer  the  general  al- 
legation. [Atlomey-generalx.  Mer- 
chant  Tailors'  Company]  -  328 
See  Supplemental  Answer. 

APPOINTMENT. 

1.  Where  a  testator  having  a  general 
power  of  appointment  over  a  fund, 
exercises  it  by  will,  probate  duty 
must  be  paid  in  respect  of  the 
fund.    [Palmer  \.  IVhitmore]  178 

2.  A  lady  having  four  children  by  her 
first  husband,  and  three  by  her 
second,  and  having  power  to  ap- 
point a  fund  amongst  the  former 
only,  appointed  it  amongst  all  her 
children  equally,  and  declared  that, 
if  her  children  by  her  first  husband 
should  refuse  to  share  the  fund 
with  her  other  children,  the  whole 
fund  should  go  to  her  youngest 
child  by  her  first  husband.  Held 
that  the  appointment  was  not 
wholly  void,  but  that  the  first  class 
of  children  took,  each,  one  seventh 
of  the  fund,  under  it,  and  the 
other  shares  went  to  them,  as  in 
default  of  appointment.  [Sadler 
v.  Pratt]  632 

See  Feme  Coverte,  1,  2 — Elec- 
tion.— Probate  Duty. — ^Trus- 
tee AND  Cestui  que  Trust. 

APPORTIONMENT. 

A.,  on  his  maniage,  grants  a  rent- 
charge,  to  his  wife,  out  of  his 
estates,  for  her  jointure ;  which  he 
secures  by  a  term  limited  to  trus- 
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tees.  By  his  will,  he  gives  his 
mansion-house  and  park«  to  his 
wife,  for  life,  and  the  rest  of  his 
estates,  to  B.,  and  directs  that  the 
repairs,  painting,  &c.  of  his  man- 
sion-house shall  be  paid  for,  by 
sale  of  timber  on  the  premises  de- 
vised to  B.,  and  then  he  confirms 
the  settlement.  Held  that  the 
jointure  is  wholly  raiseable  out  of 
those  premises.  [Grigbj^y.  Powell] 

290 

ARBITRATION. 

Where  it  is  one  of  the  terms  of  an 
agreement  to  refer  disputes  to  ar- 
bitration, that  the  submission  may 
be  made  a  rule  of  a  court  of  law, 
on  the  application  of  either  party, 
but  which  has  not  been  done: 
Held,  on  demurrer,  that  this  Court 
has  jurisdiction  to  relieve  against 
the  award.  And  the  Court  having 
once  exercised  its  jurisdiction  over 
the  award,  will  retain  it,  although 
on  the  coming  in  of  the  answer,  it 
appears  that  the  submission  had 
then  been  made  a  rule  of  a  court 
of  law,  by  the  defendant.  [NichoU 
V.  Roe]    -   -   -     -   -   -  156 

See  Inclosure  Act. 

ATTACHMENT. 

See  Contempt,  1. — Marshal  of 
King's  Bench. — Sheriff. 

AWARD. 

See  Arbitration.-IInclosure 
Act. 
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BANK  OF  ENGLAND, 
See  Administrator. 

BANKRUPT. 

1.  A  trader,  on  his  marriage,  received 
a  fortune  of  5,000  L  with  his  wife ; 
and  settled  a  sum  of  stock  in  trust 
for  himself  for  life,  with  limitatioof 
over  for  the  benefit  of  his  wife  and 
children,  in  the  event  of  his  be- 
coming bankrupt  or  insolvent. 
And  it  was  provided  that,  if  be 
should  survive  his  wife,  and  the 
issue  of  the  marriage  should  faO, 
and  he  should  then  be  or  should 
have  been  a  bankrupt,  15  nxty- 
sixths  of  the  stock  should  belong 
to  the  wife's  next  of  kin  in  blood. 
No  part  of  the  j,o6o  L  was  settled ; 
but  the  whole  of  the  settled  fund 
was  the  husband's  property,  and  it 
did  not  appear,  from  any  of  the 
expressions  in  the  settlement,  what 
was  the  consideration  for  the  pro- 
vision as  to  15  sixty-sixths  of  the 
stock.  Held  that  the  limitations 
over  in  the  event  of  the  bankruptcy 
of  the  husband,  were  good  as  to 
15  sixty-sixths  of  the  trust  fund, 
that  being  the  proportion  of  the 
trust  fund  which  the  wife's  fortune 
would  have  purchased,  but  were 
void  as  to  the  remainder.  [LeUer 
V.  (jarland]    -    -   -    -   •  205 

2.  In  a  suit  by  the  assignees  of  an 
uncertificated  bankrupt,  for  the 
recovery  of  property  fraudulently 
delivered  by  him  to  the  defendants, 
the  plaintiflb  read  the  examinatien 
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of  one  of  the  defendants  taken 
before  the  commissioners  on  the 
first  day,  but  declined  to  read  the 
examination  taken  on  the  second 
day.  Ruled  that  the  whole  must 
be  read.  [^Smith  v.  Biggs]  391 
3*  The  consent  of  the  creditors  of  a 
bankrupt  to  the  institution  of  a  ^ 
suit  by  his  assignees,  though  filed 
amongst  the  proceedings  in  the 
bankruptcy,  must  be  proved.  [Ibid] 

391 

4.  The  evidence  of  a  bankrupt  which, 
in  one  respect,  is  in  his  own  favour,  ^ 
but,  in  another  respect,  against 
himself,  is  receivable*    [Ibid]  391 
See  Agreement. — Practice,  33. — 
Trustee  AND  Cestui  que  Trust. 

BEQUESTS. 
SeeWiLh. 

BILL  OF  DISCOVERY. 

5ecf  Amen DMENT.' Production  of 
Documents,  2. 

BILL  OF  EXCHANGE. 
See  Parties,  2. 

BILL  OF  REVIVOR. 
See  Answer,  1. — Revivor. 

BOND. 
See  Practice,  16, 17. 

CAUSE  AND  CROSS  CAUSE. 

1.  In  a  case  of  cause  and  cross  cause, 
where  the  plaintiff  in  the  former, 
is  abroad  or  cannot  be  found,  the 


E  X.  683 

proper  course  is  to  stay  the  pro- 
ceedings in  that  suit,  until  the 
plaintiff  has  answered  the  cross  bill, 
and  not  to  order  service  of  the 
subpoena  to  answer  the  cross  bill 
on  his  clerk  in  court  in  the  original 
cause.  [fVaterion  v.  Croft]  502 
t.  Proceedings  in  the  original  cause 
stayed  until  the  plaintiff  had  ap- 
peared to  and  answered  the  cross 
bill.    [Bourne  v.  Hall]     -  552 

CHARITY. 

.  The  defendants,  and  other  com- 
panies, were  formerly  obliged  to 
keep  a  stock  of  corn,  for  the  supply 
of  the  market,  and  to  sell  it  when 
the  lord  mayor  directed,  and  he, 
on  some  occasions,  fixed  the  price. 
In  1646,  an  estate,  then  let  for 
70  Ly  was  conveyed  in  trust  to  pay, 
out  of  the  rents,  certain  annual 
sums  amounting  to  70  One  of 
the  sums  was  to  be  paid,  to  the 
company,  for  the  increase  of  their 
stock  of  com,  for  the  service  of 
the  market,  and  the  residue  of  the 
rents  were  given  to  them  for  the 
same  purpose.  Other  sums  were 
given  for  clearly  charitable  pur- 
poses. The  rents  were  now  more 
than  sufficient  to  pay  the  sums 
specified.  Held  that  the  gift  to 
the  company,  was  not  a  charity, 
and  that,  the  purpose  of  it  having 
failed,  they  were  entitled  to  apply 
it,  and  also  the  surplus  rents  afler 
making  the  specified  payments,  to 
their  corporate  purposes.  [Attor" 
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ney»general  v.  Haberdashers'  Com- 
poMf]  478 

2.  Testator  devised  an  estate  to  the 
Fishmongers' Company,  to  buy  and 
distribute  1 38  quarters  of  coals,  or 
money  to  buy  coals  at  8  if.  per 
quarter,  amongst  the  poor,  and 
added  that  the  sum  total  in  money 
for  the  1 38  quarters,  at  the  price 
aforesaid,  amounted  to  4/.  12^,, 
and  that,  if  the  coals  could  be 
bought  for  less,  more  should  be 
given,  llic  testator  then  gave  40  < . 
out  of  the  residue  of  the  rents,  to 
the  company,  for  executing  his  will, 
and  directed  that  whatsoever  re- 
mained, should  be  disposed  of  in 
repairing  the  buildings  on  the  es- 
tate,  and  to  the  use  of  the  com- 
pany ;  but,  if  they  declined  to 
perform  his  will,  then  that  the 
estate  should  go  to  the  corporation 
of  London  for  different  charitable 
purposes.  Held  that  the  company 
were  not  bound  to  distribute,  either 
in  coals  or  in  money,  more  than  to 
the  amount  of  4/.  is;,  yearly, 
and  that  they  were  entitled  to  the 
surplus  of  the  rents.  [//» re  Jordan  s 
Charity]  571 

3.  By  the  Bedford  Charity  Act,  the 
trustees  of  the  charity,  who  are  a 
body  corporate,  are  empowered  to 
remove  the  master  of  the  English 
school,  for  just  and  reasonable 
cause ;  and  it  is  provided  that  if 
any  trustee  or  trustees  should  mis- 
demean  himself  or  themselves,  in 
any  manner  relating  to  the  charity, 


£  X. 

it  should  be  lawful  for  any  penon 
to  prefer  a  petition  to  the  Lord 
Chancellor  against  any  such  trus- 
tee or  trustees,  and  with  or  without 
making  all  or  any  of  the  other 
trustees  parties  thereto,  if  such 
person  should  so  think  6t ;  and  the 
Lord  Chancellor  is  authorized  to 
cause  the  person  or  persons  against 
whom  the  petition  should  be  pre- 
ferred, to  be  examined,  in  such 
manner  as  should  be  thought  fit, 
for  the  discovery  of  the  truth  of 
the  matter  alleged  against  him. 
One  of  the  masters  who  had  been 
dismissed  by  the  trustees,  pre- 
sented a  petition  against  them, 
complaining  that  he  had  been  dis- 
missed irregularly,  and  not  for 
good  and  reasonable  cause.  Held 
that  the  Court  had  no  jurisdictioo 
to  entertain  the  petition,  [/jv  rt 
Bedford  Charity]      ...  578 

,  A.  afler  reciting  that  he  was  in- 
stigated by  piety,  for  the  susten- 
tation  of  Tonbridge  School,  and 
of  a  student  in  Oxford,  granted 
lands  to  the  Skinners'  Company, 
as  governors  of  the  possessions  of 
the  school  (by  which  title  they  had 
been  then  lately  incorporated)  to 
fulfil  the  uses  expressed  in  a  sche- 
dule to  the  grant,  and  which  di- 
rected them  to  make  certain  pay- 
ments to  the  student,  to  the  col- 
lege at  which  he  was  to  be  placed 
for  assisting  the  company,  as  such 
governors,  in  providing  a  master 
for  the  schooli  to  a  preacher  for 
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preaching,  yearly,  before  the  com- 
pany, and  exhorting  them  to  be 
beneficial  maintainers  of  the  school, 
and  to  certain  poor  men  of  the 
company.  The  payments  did  not 
exhaust  the  rents  at  the  time  of  the 
grant,  and  the  company,  in  A.*s 
lifetime,  and  with  his  knowledge, 
applied  the  surplus  ^to  their  own 
use,  and  had  ever  since  continued 
to  do  so.  An  information  claiming 
the  surplus  for  the  school,  was  dis- 
missed. [Attorney-general  v.  Skin- 
ners*  Cofnpany\  -  -  -  -  596 
5.  Testator  bequeathed  5,000  /.  to 
a  charitable  institution  towards 
building  almshouses.  Testator, 
who  was  a  member  of  the  institu- 
tion, knew  that  it  was  intended  to 
build  the  almshouses,  and  that  a 
piece  of  land  had  been  offered  to 
and  accepted  by  the  institution, 
for  that  purpose,  but  no  convey- 
ance of  the  land  had  been  executed, 
though  the  trustees  were  in  pos- 
session, at  the  testator's  death, 
and,  afterwards,  the  land  was  duly 
conveyed  to  the  trustees.  Held 
that  the  bequest  was  void.  [Giblett 
V.  Hobson'}  -----  651 
See  Information. — Plea  and 
Pleading,  9. 

CHARITY  PETITION  ACT. 

Under  the  Charity  Petition  Act, 
where  one  order  has  been  made  on 
petition,  a  subsequent  order  may 
be  obtained  ou  motion.  [In  re 
Chipping  Sodbury  School]    -  410 
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CODICIL. 
S^e  Republication. — Will,  16. 

COMMISSION  TO  EXAMINE 
WITNESSES  ABROAD. 

It  is  not  necessary  that  the  aflidavit 
in  support  of  a  motion  for  a 
commission  to  examine  witnesses 
abroad,  should  state  either  the 
names  of  the  witnesses,  or  the 
matters  to  which  they  are  to  be 
examined,  in  a  case  where  it  is 
evident  that  such  examination  is 
necessary.  [Carbonell  v.  Bessdl] 

636 

See  New  Orders,  2. 

COMPENSATION. 

A.  agreed  to  sell  an  estate,  tithe-free, 
to  B.  Afterwards,  C,  the  vicar  of 
L.  (in  which  parish  part  of  the  es- 
tate was  situate)  filed  a  bill  for 
tithes  against  the  occupiers  of 
another  part  of  the  estate,  as  also 
being  situate  in  L.  A.  agreed  that 
part  of  the  purchase-money  should 
be  set  apart,  as  an  indemnity  to 
B.  against  the  claim  made  by  C. ; 
which  was  accordingly  done,  and 
B.  paid  the  remainder  of  his  pur- 
chase-money, and  took  a  convey- 
ance of  the  estate.  C.  died,  and 
his  suit  was  dismissed  for  want  of 
prosecution,  but  the  indemnity 
fund  was  not  transferred  to  A. 
One  of  C.'s  successors  instituted  a 
fresh  suit  for  the  tithes  of  the  same 
lands.  Pending  these  proceedings 
it  was  discovered  that  those  lands 
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were  situate  in  the  parish  of  S. 
and  were  titheable  to  the  rector  of 
S.,  and,  on  proof  of  those  facts, 
the  latter  suit  was  dismissed  at  tlie 
hearing.  Held  that  B.  was  entitled 
to  a  compensation  out  of  the  fund, 
for  the  tithes  of  the  land  situate 
in  S.    [Crompton  v.  Lord  Mel- 
bourne']    ------  353 

See  Inclosure  Act. 

CONDUCT  OF  SUIT. 
Notwithstanding  the  Master  may 
have  refused  an  application  under 
the  56th  order,  to  take  the  prose- 
cution of  a  decree  from  the  plain- 
tiff, and  commit  it  to  another  party, 
the  Court  is  at  liberty  to  grant  the 
application,  the  Master's  judgment 
not  being  final.  [Wyait  v.  Sadler"] 

450 

CONSENT   TO  INSTITUTION 
OF  SUIT. 
See  Bankrupt,  3. 

CONSTRUCTION. 

1.  Testator  gave  annuities  out  of 
any  money  arising  from  whatever 
dividends  he  might  die  possessed 
of  in  the  Bank  of  England,  and 
the  residue  of  the  said  dividends 
to  his  brother  A.  to  enable  him  to 
assist  such  of  tlie  children  of  his 
brother  F.  as  he  should  find  de- 
serving of  encouragement,  and 
upon  the  demise  of  the  annuitants 
or  any  of  them,  the  testator  gave, 
each  annuitant's  proportion  of  the 
before-mentioned  dividends,  to  his 
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brother  A.,  to  be  at  his  disposal, 
but  the  principal  to  remain  in  the 
Bank.  Held  that  no  trust  was 
created  for  the  children  of  F.,  but 
that  A.  took,  absolutely,  the  capi- 
tal of  the  testator's  stock,  subject 
to  the  annuities.  [Benson  v.  fVUt- 
tarn]  -   .  - 

2.  Testator  devised  all  his  red 
estates  to  trustees,  in  trust  to  con- 
vey his  lands  in  W.  to  A.,  when, 
and  so  soon  as  he  should  attain  si : 
but  in  case  he  should  die  under 
that  age  and  without  leaving  issue, 
then  over;  and  when  B.  should 
attain  24,  in  trust  to  convey  the 
rest  of  the  real  estates  to  him,  on 
his  giving  security  for  the  annui- 
ties given  by  the  testator,  and  exe- 
cuting certain  deeds,  to  the  satis- 
faction of  the  trustees :  bat  in  case 
B.  should  die  before  he  attained 
24,  without  leaving  issue,  then  oyer. 

A.  and  B.  were  both  infants  at  the 
tesutor's  death.  Held  that  A. 
took  a  vested  interest  in  posses- 
sion, in  the  lands  in  W.,  but  that 

B.  's  interest  in  the  rest  of  the 
estates  was  contingent  on  his  at- 
taining 24,  and  doing  the  acts  re- 
quired.   [PhippsY.  fViiliams]  44 

3.  Testatrix  bequeathed  her  residue 
in  trust  for  her  daughter  Caroline 
for  life,  and  after  her  death  for 
her  grand-daughter,  if  she  should 
survive  her  mother  and  attain  si ; 
but  in  case  she  should  not  survive 
her  mother  and  attain  21,  then  in 
trust  for  such  other  child  or  chi^ 


dren  of  the  testatrix's  said  daugh- 
ter as  should  be  living  at  their 
mother's  death,  to  be  paid  to  them 
ader  her  death  as  they  attained 
21,  and  if  all  such  other  children 
of  the  testatrix's  said  daughter 
should  die  before  attaining  21, 
then  in  trust  for  L.  M.  The 
grand-daughter  attained  21,  but 
did  not  survive  her  mother.  Ano- 
ther child  of  the  testatrix's  daugh- 
ter attained  21,  but  did  not  sur- 
vive his  mother,  afterwards  the 
daughter  died.  Held  that  the  be- 
quest over  to  L,  M.  took  effect. 
[Mackinnon  v.  SewcU]     •    •  78 

4*  Testator  gave  his  real  and  per- 
sonal estates  to  his  wife  for  life, 
remainder  to  his  great  nephew 
F.  W.,  son  of  his  late  nephew,  and 
expressed  it  to  be  his  particular 
wish  and  request  that  his  wife,  to- 
gether with  F.  W.'s  grandfather, 
should  superintend  and  take  care 
of  his  education,  so  as  to  fit  him 
for  any  respectable  profession  or 
employment.  Held  that  F.  \V. 
was  entitled  to  be  maintained  and 
educated  during  his  minority,  in 
the  manner  described,  out  of  the 
income  of  the  testator's  estates. 
[Fole^  V.  Parn^]  -   -   -    -  138 

5 .  Testator  bequeathed  his  residuary 
estate  to  trustees,  in  trust  for  his 
wife  for  life,  and,  after  her  decease, 
to  preserve  the  then  remaining 
part  of  my  estate  for  the  grand- 
children of  my  brother  C,  to  be 
by  them  received  in  equal  propor- 
Vol.  V. 
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tions  when  they  shall  severally  at- 
tain the  age  of  25  years,  and  when 
the  youngest  shall  have  attained 
the  age  of  25  years,  and  he  or  she 
shall  have  received  their  final  di- 
vidend or  share  of  my  estate,  the 
trust  shall  cease."  Testator  lefl 
his  widow  and  brother  surviving. 
Eight  grandchildren  of  the  brother 
were  in  existence  at  the  widow's 
death,  and  several  were  born  af- 
terwards. Held  that  the  bequest 
was  not  void  for  remoteness:  but 
those  only  of  the  grandchildren 
who  were  in  existence  at  the  wi- 
dow's decease,  were  entitled  to 
share  in  the  testator's  residuary 
estate.    [Kevern  v.  WiUiams]  171 

6.  Testator  gave  all  his  property  to 
trustees,  in  trust  to  invest  it  in 
securities  at  interest  for  the  use 
of  his  nephew,  to  be  paid  at  such 
time  and  in  such  manner  as  tlie 
trustees  should  think  fit ;  and  when 
the  nephew  should  attain  21,  that 
the  trustees  should  pay  him  the 
amount  of  the  interest  or  proceeds 
of  the  money  come  to  their  hands, 
as  they  might  think  most  for  his 
advantage,  in  weekly  or  quarterly 
payments,  for  his  life.  Held  that 
the  nephew  took  an  absolute  in- 
terest in  the  property.  [Billing 
V.  Billing]  ------  232 

7.  Testator  gave  one  third  of  his 
residue  to  his  niece,  which  he  de- 
sired might  be  settled  by  his  exe- 
cutors on  her,  for  her  separate 
use,  for  her  life,  but  to  devolve  to 

3  A 
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her  issue  at  her  death,  and  failing 
issue,  then  to  revert  to  his  ne- 
phew. The  Court  directed  the 
third  to  be  settled  in  trust  for  the 
niece,  for  her  separate  use,  for 
life,  and,  after  her  death,  in  trust 
for  her  issue  then  living,  and  if 
there  should  be  no  such  issue,  then 
in  trust  for  the  nephew.  [Sconor 
V.  Curwen]  ------  264 

8.  Testator  having  a  foreclosed  mort- 
gage in  fee  of  certain  farms  in 
Lancashire,  gave,  amongst  other 
things,  to  his  wife  for  life,  "the 
interest  or  proceeds  of  certain 
farms  in  the  county  of  Lancaster, 
mortgaged  to  me  for  2,500/.;' 
and  after  her  decease,  one  third 
part  of  the  sum  of  2,500/.  princi 
pal  money,  disposed  of  in  mort- 
gage of  the  farms  aforesaid "  to 
his  daughter  Harriet ;  and  he  de- 
clared that,  after  his  wife's  decease, 
his  daughter  Elizabeth  should  in- 
herit and  enjoy  the  bequests  afore- 
said, in  the  same  proportion  as  her 
sister  Harriet;  and  that  his  son 
should  in  like  manner  inherit  aAd 
enjoy  one  third  part  of  the  afore- 
said bequests  upon  the  same  con- 
ditions as  his  daughters.  Held 
that  the  farms  passed  as  real  estate 
to  the  testator's  wife  for  life,  with 
remainder  to  his  son  and  daugh- 
ters as  tenants  in  common  in  fee. 
[Le  Gros  v.  Cockercll]    -    -  384 

9.  Testator  bequeathed  certain  mo- 
nies, &c.  to  his  wife,  in  trust  for 
her  so  long  as  she  remained  a 


widow:  and,  on  her  marrying 
again,  he  bequeathed  to  her  one 
third  of  all  his  property  not  other- 
wise disposed  of,  and  the  remain- 
ing two  thirds  to  his  nieces.  The 
widow  died  unmarried.  Held  that 
she  was  entitled  to  the  money  in 
the  stocks,  for  her  widowhood 
only,  and  that,  on  her  dying  un- 
married, the  residue  became  un- 
disposed of.    [Pile  v.  SaUer]  411 

10.  Testator  bequeathed  his  real  and 
personal  estate  to  trustees,  in  trust 
to  pay  an  annuity  to  his  wife,  and 
to  raise  and  pay,  to  each  of  his 
children,  2,000/.  on  their  attam- 
ing  2 1 ,  and  to  accumulate  the  sur- 
plus income  of  the  trust  property 
dui-ing  the  life  of  his  wife,  and, 
after  her  death,  to  sell  the  pro- 
perty, and  divide  the  proceeds 
amongst  his  children  on  their  at- 
taining 21  ;  and,  in  case  all  his 
children  should  die  in  the  lifetime 
of  his  wife  or  under  s  1,  and  with- 
out leaving  issue,  then,  after  his 
wife's  death,  to  sell  the  trust  pro- 
perty, and  divide  the  proceeds 
amongst  certain  other  persons. 
Held  that  or  ought  to  be  read  as 
and,  and  that  the  children  having 
attained  21,  were  absolutely  en- 
titled to  the  property  though  their 
mother  was  living.  [Miles  v.  Dyr] 

435 

1 1 .  Testator  gave  200  /•  to  eadi  of 
his  nieces  and  their  children,  to 
be  paid  within  nine  months  after 
the  death  of  testator's  wife,  amongst 


his  nieces  and  their  children,  as  the 
wife  should,  by  will,  appoint.  The 
wife  died,  without  having  made 
any  appointment.  The  executors, 
within  nine  months  after  her  death, 
paid  the  legacies  to  the  nieces. 
They  afterwards  died  without  hav- 
ing had  any  children.  Held  that 
the  payment  was  properly  made. 
[Pyne  v.  Frankli^n]  -  -  -  458 
See  Charity. —  Cross  Limita- 
tions.— Devise.  —  Election. — 

£STAT£.  —  InCLOSURE     AcT.  — 

Legacy. — Portions,  3.— Rent- 
Charge. — Will. 

CONSTRUCTION  OF  26th 

ORDER  OF  1833. 
See  Dismissal  of  Bill,  4, 5. 

CONTEMPT. 

1.  An  affidavit  in  support  of  a  mo- 
tion for  a  Serjeant  at  arms,  under 
1 1  Geo.  4,  and  1  Will.  4,  c.  36, 
Rule  1,  which  relates  to  the  defen- 
dant's residence,  and  not  to  the 
place  where  he  was  at  the  issuing 
of  the  attachment,  is  insufficient 
{Davis  y.  Hammond]    -   -   -  9 

2.  A  defendant  who  was  in  contempt 
for  not  answering  the  bill,  on 
being  brought  to  the  bar  of  the 
Court,  under  11  Geo.  4,  and  i 
Will.  4,  c.  36,  Rule  6,  deposed  that 
he  was  unable,  by  reason  of  po- 
verty, to  employ  a  solicitor  to  put 
in  her  answer:  upon  which  the 
usual  reference  was  made  to  the 
Master. 
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The  defendant  refused  to  make  any 
statement  to  the  Master  as  to  the 
subject  of  the  reference.  Upon 
which  the  Court  ordered  pro- 
ceedings to  be  taken,  under  the 
2d  Rule  of  the  Act,  for  taking  the 
bill  pro  confesso  against  her. 
[fVilliams  y,  Parkinson]    -    -  74 

3.  A  reference  having  been  made, 
under  11  Geo.  4,  and  Will.  4, 
c.  36,  Rule  6,  neither  the  defen- 
dant, nor  any  person  on  her  be- 
half, appeared  before  the  Master, 
though  she  had  been  personally 
summoned.  The  Master  pro- 
ceeded ex  parte,  with  the  inquiry, 
and  reported  that  the  defendant 
did  not  appear  to  be  unable,  by 
reason  of  her  poverty,  to  employ 
a  solicitor  to  put  in  her  answer. 
The  Court  refused  to  order  the 
bill  to  be  taken  pro  confesso ;  but 
referred  it  back  to  the  Master  to 
review  his  report,  and  ordered  the 
Warden  of  the  Fleet  to  produce 
the  defendant  before  the  Master, 
at  such  time  and  place  as  the 
Master  should  appoint,  and  that 
the  inquiiy  should  be  proceeded 
with  in  the  defendant's  presence. 
[Atkinson  y.  Flint]     -    -   -  77 

4.  An  order  for  the  discharge  of  a 
prisoner  from  his  contempt,  under 
3  &  3  Will.  4,  c.  58,  may  be  made 
upon  motion  supported  by  the  cer- 
tificate of  the  deputy  warden  of 
the  Fleet.  IHodder  v.  Haines]  441 

See  Defendant,  6. 
3  A  2 
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CONTINGENT  INTEREST. 
See  Construction,  2. 

CONVERSION. 

A.  after  reciting  that  he  was  desirous 
that  his  real  estates  should  be  sold, 
conveyed  them  to  trustees,  in  trust 
to  sell  or  mortgage  the  same,  and  to 
stand  possessed  of  the  money  to  be 
raised,  in  trust  for  him,  his  execu- 
tors, &c.  By  deed  of  even  date, 
he  assigned  all  his  personal  pro- 
perty, to  the  same  trustees,  in  trust 
for  himself,  his  executors,  &c.  By 
a  third  deed,  of  even  date,  after 
reciting  that  he  was  indebted  to 
various  persons,  and  was  desirous 
that  his  afiairs  should  be  wound  up, 
and  his  real  and  personal  property 
converted  into  money,  and  his 
debts  paid,  and  that  the  convey- 
ance and  assignments  were  made 
to  enable  hb  trustees,  in  the  first 
place,  to  pay  his  debts;  it  was 
declared  that  the  trustees  should 
stand  possessed  of  the  money  to 
arise  from  the  sale  or  mortgage  of 
his  real  and  personal  property,  in 
trust  to  pay  his  debts,  and  then  in 
trust  for  him,  his  executors,  &c. 
The  trustees  sold  part  of  tlie  real 
estates,  and  the  proceeds  were 
more  than  sufficient  to  pay  A.'s 
debts.  Shortly  afterwards  A.  died 
intestate.  Held  that  the  unsold 
estates  were  to  be  considered  as 
personalty.    [Biggs  v.  Andretvs"] 

424 


COPYRIGHT. 

Prints  engraved  and  struck  off  abroad, 
but  published  here,  arc  not  pro- 
tected from  piracy.  [Pag^ 
Tawnsend]  .   -   -    -    -   -  395 

COSTS. 

1.  The  bill  had  been  dismissed  at 
the  hearing,  with  costs,  which  the 
plaintiff  refusing  to  pay,  he  was 
taken  under  an  attachment.  Af- 
terwards, but  before  the  costs  were 
paid,  the  sheriff  let  the  plamtiff 
out  of  custody  upon  bail,  but  re- 
took him  before  the  writ  was  re- 
turnable. The  Court  refused  to 
order  the  sheriff  to  pay  the  costs. 
[Coliard  v.  Hare]  -    -    -    -  10 

2.  A.  delivered  goods  to  B.  a  whar- 
finger, to  be  kept  for  him,  and, 
afterwards,  directed  B.  to  transfer 
them  to  C,  which  was  done.  D. 
then  gave  notice  to  B.  not  to  deli- 
ver the  goods  to  any  one  but  him, 
and,  thereupon,  B.  refused  to  deli- 
ver the  goods  to  C.  Upon  which 
C.  brought  trover  against  B.  and 
B.  filed  a  bill  of  interpleader.  Af- 
terwards D.  abandoned  all  daim 
to  the  goods  and  withdrew  his 
notice.  Held  that  the  case  was  a 
proper  case  of  interpleader,  and 
that  D.,  who  had  occasioned  the 
suit,  must  pay  to  the  plaintiff,  and 
the  other  defendants,  their  costs 
at  law  and  in  equity.  [Mason  f. 
Hamilton]    ------  19 
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3.  A  bil]  had  been  dismissed  for  want 
of  prosecution.  Before  tlie  costs 
were  paid,  the  defendant  died,  and 
the  plaintiff  filed  another  bill,  for 
the  same  object,  against  the  de- 
fendant's executor.  The  proceed- 
ings in  the  latter  suit  were  stayed, 
until  the  costs  of  the  former  were 
paid.    [Spires  v.  Setoell]    -  193 

4«  A  demurrer,  by  a  witness,  to  two 
interrogatories,  was  allowed  as  to 
one,  and  overruled  as  to  the  other. 
The  Court  gave  the  witness  half 
the  costs  of  the  demurrer.  [Davis 
V.  Reid]  443 

5.  In  a  suit  to  establish  a  will,  one  of 
the  witnesses  could  not  depose 
positively  to  the  due  attestation 
of  it,  and  an  issue  was  directed  at 
the  heir's  request.  The  verdict 
was  against  the  heir ;  but  the  Court 
gave  him  his  costs  both  at  law  and 
in  equity.    [Wright  v.  irright] 

449 

6*  A  receiver  having,  without  the 
sanction  of  the  Court,  defended 
actions  arising  out  of  a  distress  for 
rent,  made  by  him  on  a  tenant  of 
the  estate,  the  Court  refused  to 
allow  him  the  costs  of  the  actions. 
[Swabj^  v.  Dickon]    -    -    -  629 

7.  Where  a  motion  is  made  after 
decree  in  a  creditor's  suit  to  re- 
strain a  creditor  from  suing  at  law, 
the  creditor  is  entitled  to  the  costs 
of  the  motion.    [Jones  v.  Jones] 

678 

8.  Cf  affidavits  are  made  in  support 
of  and  in  oppo:>ition  to  a  petition, 
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and,  on  hearing  the  petition  and 
several  of  the  affidavits  in  sup- 
port of  it,  the  Court  disroissses  it 
with  cotfts,  the  respondent  will  be 
allowed  the  costs  of  all  the  affida- 
vits on  both  sides.    [IVood  v.  Pres- 

ton]  662 

See  Dismissal  of  Bill,  3. 

COSTS  OF  TAXATION. 

The  plaintiff  had  obtained  an  order 
for  taxation  of  his  solicitor's  bill, 
amounting  to  399  /.  The  solicitor, 
with  the  Master's  permission,  struck 
out  certain  items,  as  having  been 
inserted  by  mistake.  The  bills 
were  then  taxed,  and  less  than  a 
sixth  was  taken  off,  but,  if  the 
items  struck  out  were  included, 
then  more  than  a  sixth  would  have 
been  taken  off.  Held  that,  as  less 
than  a  sixth  had  been  taken  off, 
the  plaintiff  must  pay  the  costs  of 
taxation.  [Marshall  w.  Oxford]  456 

COVENANT. 

A.  having  a  leasehold  estate  on  which 
he  had  covenanted  to  erect  build- 
ings within  a  certain  time,  be- 
queathed it  and  also  his  personal 
estate,  subject,  as  to  the  latter,  to 
the  payment  of  his  debts,  to  trus- 
tees, for  B.  for  life,  with  several 
limitations  over.  A.  died  before 
the  time  expired,  leaving  the  co- 
venant unperformed  in  part.  Held 
that  his  general  personal  estate 
was  liable  to  the  performance  of 
3  A3 
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the  covenant.   [Marshall  v.  Hoi- 
Imoay]  -------  198 

See  Executors  and  Administra- 
tors, 1. — Landlord  and  Te- 
nant. 

COVENANT  TO  RENEW. 
See  Landlord  and  Tenant. 

CREDITOR'S  SUIT- 

1.  To  a  creditors  bill  the  defendants 
pleaded  a  decree  obtained  by  other 
creditors  in  a  prior  suit.  Plea  over- 
ruled, the  decree  being  less  bene- 
ficial to  the  plaintiffs  than  they 
might  obtain  in  their  own  suit. 
[ Pic kfiird  V,  Hunter]     -    -  122 

a.  Where  a  motion  is  made,  after 
decree  in  a  creditor's  suit,  to  re- 
strain a  creditor  from  suing  at  law, 
the  creditor  is  entitled  to  the  costs 
of  the  motion.    [Jones  v.  Jones] 

678 

See  Debtor  and  Creditor,  5. — 
Parties,  1. 

CROSS  BILL. 

Defendant  filed  a  cross  bill  for  a  dis- 
covery. The  plaintiff*  in  the  ori- 
ginal suit  took  an  office-copy  of, 
but  did  not  answer  the  cross  bill. 
Afler  tlie  hearing  of  the  original 
cause,  defendant  amended  his  cross 
bill  by  praying  relief.  Held  that, 
under  the  circumstances,  he  was 
at  liberty  so  to  do.  [Severn  v. 
Fletcher]  -  --  .-  -457 
See  Cause  and  Cross  Cause. 
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CROSS  EXAMINATION. 
See  Practice,  12. 

CROSS  LIMITATIONS. 

Testator  gave  an  annuity,  to  which 
he  was  entitled  for  the  life  of  £., 
to  his  daughter  L.  for  life,  and, 
afler  her  death,  to  her  children, 
but  if  she  should  not  have  any  wbo 
should  survive  then  to  sudi 
persons  as  should  then  be  endded 
to  the  testator's  personal  estate. 
He  then  disposed  of  all  his  estate 
amongst  his  sons  and  daughters, 
giving  the  shares  of  his  sons  to 
them,  absolutely,  and  the  shares 
of  his  daughters,  to  trustees,  for 
them,  for  their  respective  lives, 
and,  after  their  deaths  respectively, 
to  apply  the  interest  of  the  shares 
of  his  daughters  respectively,  for 
the  maintenance  of  their  re^iectire 
children  until  they  attained  si, 
and  then  to  divide  the  principal 
amongst  such  children  respectiTe- 
ly,  as  should  attain  that  age.  But, 
if  all  such  children  of  his  daughters 
respectively,  or  both  of  them, 
should  die  under  21,  then  upon 
trust  to  pay  the  said  trust-money, 
to  such  persons  as  should  then  be 
entitled  to  his  personal  estate.  A., 
one  of  the  testator's  daughters, 
died,  leaving  children  who  attained 
21 :  then  L.,  the  only  other  dai]^« 
ter,  died  without  issue.  Held  tbst 
cross  limitations  were  not  to  be 
implied,  between  the  children  of 
the  daughters,  and  that  the  per- 


sons  who  were  to  take  under  the 
gift  over,  were  not  sufficiently  de- 
scribed, and,  therefore,  that  the 
annuity  and  L.'s  share  of  the  resi- 
due, must  go  as  in  case  of  an  in- 
testacy. [Turnery.  Frederick]  466 

CUMULATIVE  LEGACIES. 
See  Will,  12. 

DEBT. 

See  Account.-Annutty.— Estate. 

DEBTOR  AND  CREDITOR. 
1 .  A  trader,  on  his  marriage,  received 
a  fortune  of  5,000  /.  with  his  wife ; 
and  settled  a  sum  of  stock  in  trust 
for  himself  for  life,  with  limitations 
over  for  the  benefit  of  his  wife  and 
children,  in  the  event  of  his  be- 
coming bankrupt  or  insolvent. 
And  it  was  provided  that,  if  he 
should  survive  his  wife,  and  the 
issue  of  the  marriage  should  fail, 
and  he  should  then  be  or  should 
have  been  a  bankrupt,  15  sixty- 
sixths  of  the  stock  should  belong 
to  the  wife's  next  of  kin  in  blood 
No  part  of  the  5,000  /.  was  settled ; 
but  tlie  whole  of  the  settled  fund 
was  the  husband's  property,  and  it 
did  not  appear,  from  any  of  the 
expressions  in  the  settlement,  what 
was  the  consideration  for  the  pro- 
vision as  to  15  sixty-sixths  of  the 
stock.  Held  tliat  the  limitations 
over  in  the  event  of  the  bankruptcy 
of  the  husband,  were  good  as  to 
15  sixty-sixths  of  the  trust  fund, 
that  being  the  proportion  of  the 
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trust  fund  which  the  wife's  fortune 
would  have  purchased,  but  jrere 
void  as  to  the  remainder.  [Lester 
V.  Garland]    -----  205 

2.  If  an  executor  or  administrator 
pays  into  Court,  under  an  order  in 
a  cause,  money  which  he  had  re- 
ceived from  the  deceased's  estate, 
his  right  to  retain  a  debt  due  to 
him  from  the  deceased,  is  not  pre- 
judiced. [Langton  v.  Higgs]  5*28 

3.  A  woman  entitled  to  a  sum  of 
stock,  settled  it,  on  her  marriage, 
for  her  separate  use  for  life,  with 
power  to  her  to  appoint  it  by  will 
only;  but  no  trust  was  declared 
in  default  of  appointment.  After 
her  marriage,  she  signed  a  promis- 
sory note ;  and  then,  by  will,  ap- 
pointed the  stock  to  her  husband. 
Semble  that  the  holder  of  the  note 
is  not  defeated  thereby.  [Nail  v. 
Punter]  562 

4.  After  a  decree  in  a  creditor's  suit, 
the  Court  will  restrain  a  creditor 
of  the  testator  from  proceeding  at 
law  against  the  assets,  but  not  from 
proceeding  against  the  executors 
personally.    [_Kent  v.  IHckering] 

i  569 

5.  Where  a  motion  is  made  in  a  cre- 
I    ditor's  suit,  to  restrain  a  creditor 

from  suing  at  law,  the  creditor  is 
entitled  to  the  costs  of  the  motion. 
[Jones  V.  Jones]       -    -    -  678 
See  Annuity. 

DECREE. 
See  Creditors'  Suit. — Master. 
— Mortgage,  2. 
3  A  4 
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DEED. 
See  Revocation. 

DEFENDANT. 

1 .  A  defendant,  who  was  in  contempt 
for  not  answering  the  bill,  on  being 
brought  to  the  bar  of  the  Court, 
under  1 1  Geo.  4,  and  1  Will.  4, 
c.  36,  Rule  6,  deposed  that  she  was 
unable,  by  reason  of  poverty,  to 
employ  a  solicitor  to  put  in  her 
answer,  upon  which  the  usual  re- 
ference was  made  to  the  Master. 
The  defendant  refused  to  make 
any  statement  to  the  Master,  as  to 
the  subject  of  the  reference.  Upon 
which  the  Court  ordered  proceed- 
ings to  be  taken  under  the  2d  Rule 
of  the  Act,  for  taking  the  bill  pro 
canfessOf  against  her.  [H^'illiams 
V.  Parkinson    -----  74 

3.  A  refereqce  having  been  made, 
under  1 1  Geo.  4,  and  1  W.  4,  c.  36, 
R  ule  6,  neither  the  defendant,  nor 
any  person  on  her  behalf,  appeared 
before  the  Master,  though  she  had 
been  personally  summoned.  The 
Master  proceeded,  ex  parte,  with 
the  inquiry,  and  reported  that  the 
defendant  did  not  appear  to  be 
unable,  by  reason  of  her  poverty, 
to  employ  a  solicitor  to  put  in  her 
answer.  The  Court  refused  to 
order  the  bill  to  be  taken  pro  con- 
fessoy  but  referred  it  back  to  the 
Master  to  review  his  report,  and 
ordered  the  warden  of  the  Fleet 
to  produce  the  defendant  before 

■  the  Master,  at  such  time  and  place 
as  the  Matitcr  should  appoint,  and 


tliat  the  inquiry  should  be  pro- 
ceeded with  in  the  defendant's 
presence.  [Atkinson  v.  Flint]  -  77 

3.  An  information  alleged  certain 
specific  sums  to  be  vested  in  the 
defendants,  for  certain  charitable 
purposes,  and  that  the  defendants 
had  misapplied  those  sums,  it  also 
alleged,  generally,  that  other  sums 
were  vested  in  the  defendants  upon 
like  trusts,  but  did  not  charge  any 
misapplication  or  breach  of  trust 
with  respect  to  them  :  Held  that 
the  defendants  were  not  compella- 
ble to  answer  the  general  allega- 
tion. [The  A ttomty 'general  v.  The 
Merchant  Tailors*  Company]  328 

4.  In  order  to  dispense  with  a  person 
being  made  a  defendant,  it  is  not 
sufficient  to  allege  that  he  abscond- 
ed a  year  before  the  bill  was  filed. 
[Pen/old  V.  Nnnn]    -    -    -  405 

5.  Leave  given  to  file  a  supplemenud 
answer  to  correct  a  mistake  in  the 
original  answer.   [White  v.  Sayer] 

566 

6.  The  Master  allowed  exceptions  to 
an  answer  for  insufficiency,  and 
fixed  a  time  for  putting  in  a  fur- 
ther answer.  After  that  time  ex- 
pired, the  defendant  moved  for 
further  time.  Motion  refused ;  the 
defendant  being  in  contempt  under 
the  6th  of  Lord  Ly  ndhurst*s  orders. 
[Wheat  \.  Graham]  -    .    -  570 

Sec  Answer,  1.  3. — Cross  Bill. 
—  Evidence,  i. —  Mortgage.— 
Revivor. — Practice,  14.21. 25. 
33.  35- 


DEMURRER. 

1.  Defendant  pleaded  to  the  bill, 
upon  which  the  plaintiff  amended. 
The  defendant  then  filed  a  general 
demurrer  to  the  amended  bill: 
Held  that  the  demurrer  was  regu- 
lar. [Robertson  v.  Lord  London^ 
derry]  -------  226 

2.  Defendant,  on  the  expiration  of 
his  time  for  answering,  lodged  a 
petition  at  the  Roils  for  further 
time,  and  gave  notice  of  his  having 
so  done  to  the  plaintiflP's  clerk  in 
court.  Afterwards,  without  re- 
voking the  notice,  he  filed  a  de- 
murrer ;  ordered  that  the  demur- 
rer should  be  taken  off  the  file. 
[Murray  v,  Cauty]  -    -    -  230 

3.  A  demurrer  admits  the  allegations 
in  the  bill,  as  against  the  demurring 
party  only.  [Penfdd  v.  Nunn]  405 

4.  A  demurrer  by  a  witness  to  an- 
swering interrogatories,  on  the 
ground  that  he  might  subject  him- 
self to  penalties,  allowed.  Such  a 
demurrer  may  be  allowed  partially. 
[Davis  v.  Reid']  -    -    -    -  443 

5.  A  demurrer  by  a  witness  to  two 
interrogatories,  was  allowed  as  to 
one  and  overruled  as  to  the  other. 
The  Court  gave  the  witness  half 
the  costs  of  the  demurrer.  [Ibid.] 

See  Plea  and  Pleading,  5.— Mul- 
tifariousness, 1.  2. 

DEPOSIT. 

Vendor  filed  a  bill  for  specific  per- 
formance, but,  ndt  being  able  to 
make  a  good  title,  his  bill  was  dis- 
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missed,  and  he  was  ordered  to  re- 
turn the  deposit  with  interest. 
[Lord  Anson  v.  Hodges]     -  227 

DEPOSITIONS. 
See  Evidence. 

DEVISE. 
Devise  of  all  testator's  freehold  es- 
tates, and  all  his  farming  stock, 
ready  money,  bills,  bonds,  notes 
and  other  securities  for  money, 
and  all  the  residue  of  his  personal 
estate,  to  trustees,  their  heirs,  ex- 
ecutors, &c.,  in  trust  to  sell  his 
real  estates,  and  to  sell,  get  in  and 
convert  into  money  all  his  personal 
estate,  will  pass  a  mortgage  in  fee. 
[Ex  parte  Barber,  in  re  Tyas]  451 

DISCOVERY. 
6'fe  Cross  Bill. — Practice,  14. 25. 

DISMISSAL  OF  BILL. 

1.  In  computing  the  time  within 
which  a  bill  may  be  dismissed  on 
the  ground  of  no  proceedings 
having  been  taken  since  the  an- 
swer was  filed,  the  intervals  men- 
tioned in  the  19th  amended  order 
are  not  to  be  reckoned.  [^The 
Attorney-general  v.  Jones]  -  246 

2.  Under  the  orders  of  1831,  an  or- 
der to  amend,  obtained  after  no- 
tice of  motion  to  dismiss,  but  ser- 
ved before  the  motion  is  made,  is 
an  answer  to  the  motion ;  but  the 
plaintiff  must  pay  the  costs  of  the 
motion.  [Peacock  r.  Sievier]  553 

3.  The  solicitor  for  some  of  the  de« 
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feodants  was  agent  for  the  rest. 
The  former  were  entitled  to  move 
to  dismiss,  and  they  moved  ac- 
cordingly, but  no  order  could  be 
made  as  the  time  for  the  other 
defendants  to  answer  the  amend- 
ments, had  not  expired.  Motion 
refused  with  costs,  as  the  solicitor 
must  have  known  that  the  motion 
could  not  succeed.  [Partington  v. 
Baillie]  667 

4.  Threatening  defendants,  who  have 
not  answered,  with  an  attachment, 
without  issuing  one,  is  not  using 
due  diligence  to  get  iu  their  an- 
swers, so  as  to  prevent  another 
defendant  from  moving  to  dismiss. 
ZGull^  V.  Van  Bodicoate.2 

5.  A  defendant  may  move  to  dismiss 
afler  the  expiration  of  two  months 
from  the  time  when  his  answer 
was  to  be  deemed  sufficient,  al- 
though, owing  to  the  answers  of 
the  other  defendants  not  being 
filed,  the  time  for  amending  the 
bill  has  expired.  [Ibid,] 

See  Costs,  3. — Practice,  ai.  30. 

ELECTION. 

A.  having  power  under  her  father's 
will  to  appoint  a  fund  amongst  her 
children,  or  more  remote  issue,  to 
be  born  before  such  appointment, 
by  her  will,  appoints  the  fund,  and 
bequeaths  her  personal  estate,  to 
her  four  children.  By  a  codicil, 
she,  in  case  she  had  power  so  to 
do,  under  her  father's  will,  or  other- 
wise, directed  that  the  share  which 


£  X. 

one  of  her  daughters  would  derive 
under  her  will,  should  be  in  trust 
for  that  daughter  for  life,  and, 
afler  her  death,  for  her  children 
generally,  and  not  those  only  who 
were  then  bom,  as  prescribed  by 
the  power.  Held  that  A.  did  not 
intend  the  codicil  to  affect  her  own 
property,  but  only  that  which  wss 
subject  to  the  power  ;  and  that  she 
did  not  mean  to  make  the  appoint- 
ment unless  slie  had  power  so  to 
do,  which  she  had  not,  and,  there- 
fore, no  case  of  election  arose. 
[Churtk  v.  Kembie]  -  -  -  525 
See  Lbgact,  3. 

EQUITABLE  RECOVERY. 
See  R&VOCATION, 

EQUITY  OF  REDEMPTION. 
See  Mortgagor  and  Mortga- 
gee, 2. 

ESCAPE. 
See  Marshal  of  King's  Bench. 

ESTATE. 
Testator  devised  all  his  goods,  cfaau 
tels,  estate  and  effects,  of  what 
nature  soever,  and  wheresoever, 
not  thereby  otherwise  disposed  of, 
to  his  executors,  upon  the  trusts 
afler  mentioned.  He  then  willed 
that  all  his  debts,  &c.  should  be 
paid,  and  that  what  remained  of 
his  personal  effects  should  be  ap- 
propriated for  the  benefit  of  his 
family,  as  his  executors  should 
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think  proper;  next  he  willed  that 
his  family  should  be  placed  in  his 
farm,  subject  to  the  direction  and 
control  of  his  executors,  and  that, 
when  his  youngest  son  attained  21, 
it  should  be  sold,  and  the  produce 
divided  amongst  his  wife  and  chil- 
dren. Held  that  the  legal  fee  in 
tlie  farm  passed  to  the  executors, 
and  that  they  were  entitled  to  sell 
it  for  payment  of  the  testator's 
debts.  [King  v.  Sfirives]    -  4G1 

EVIDENCE. 

1 .  The  plaintiff  had  examined  a  wit- 
ness respecting  a  conversation 
between  the  defendant  and  the 
witness.  The  plaintiff  declined  to 
read  the  deposition,  at  the  hearing 
of  the  cause,  as  it  made  against 
him.  The  defendant  then  pro- 
posed to  read  the  deposition,  as 
his  evidence. 

But  the  Vice-chancellor  ruled  that 
the  defendant  was  not  at  liberty  to 
read  the  deposition,  as  it  was  not 
evidence  for  the  defendant  as  to 
whose  conversation  it  related. 
[^fVilson  Y,  Calvert"]      -    -  194 

2.  In  a  suit  for  tithes  between  a  vicar 
and  the  occupier  [of  a  mill,  an  old 
map  of  the  parish,  belonging  to 
the  lord  of  the  manor,  was  not  ad- 
mitted as  evidence  for  the  defen- 
dant.   [Newcotne  v.  Matheto]  243 

3.  In  a  suit  for  tithes  by  an  eccle- 
siastical rector  against  the  occu- 
piers, a  terrier,  signed  by  the 
vicar,  churchwardens  and  inhabi* 
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tants,  and  which  was  tendered  by 
the  defendants,  was  rejected. 
Harcourt  v.  Peirson]     -    -  368 

Old  accoimts  found  in  the  custody 
of  the  personal  representative  of  a 
deceased  tithe  collector  of  a  for- 
mer rector,  were  received  although 
there  was  no  evidence  to  show  by 
whom  they  were  made  out.  [IbidJ] 

The  defendants  set  up  a  modus  of 
iL  ijs.  gd.  as  covering  the  tithes, 
of  four  townships  in  a  parish,  which 
were  claimed  by  the  plaintiff.  The 
latter  proved,  by  documents  older 
than  those  produced  by  the  de- 
fendants, that  separate  moduses, 
amounting  toiLijs.Qd,  had  been 
paid  for  separate  portions  of  the 
four  townships.  Held  that  the 
modus  pleaded  was  bad.  [Ibid.] 

4.  In  a  suit  by  the  assignees  of  an 
uncertificated  bankrupt,  for  the 
recovery  of  property  fraudulently 
delivered  by  him  to  the  defendants, 
the  plaintifi&  read  the  examination 
of  one  of  the  defendants  taken  be- 
fore the  commissioners  on  the  1st 
day,  but  declined  to  read  the  exa- 
mination taken  on  the  2d  day* 
Ruled  that  the  whole  must  be  read. 
[Smith  V*  Biggs]  -    -    -    -  391 

5.  The  evidence  of  a  bankrupt  which, 
in  one  respect,  is  in  his  own  favour, 
but  in  another  respect,  against 
himself,  is  receivable.  [Ibid.] 

6.  A  party  cannot,  at  the  hearing, 
give  secondary  evidence  of  the 
contents  of  a  document  in  his  ad- 
versary's possession,  unless  he  has 
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given  him  notice  to  produce  it 
The  depositions  are  not  sufficient 
notice.    [Stulz  v.  Stulz]  460 

7.  In  a  tithe  suit  by  a  vicar,  old  over- 
seers' accounts  mentioning  that  a 
sum  had  been  received  by  the 
vicar  as  for  a  modus,  are  admissi- 
ble  for  the  defendants.  [  Ward  v 
Pomfret]  475 

8.  In  a  tithe  suit  by  a  vicar,  for  small 
tithes,  depositions  of  deceased  wit 
nesses,  in  an  old  suit  by  the  rector, 
for  great  tithes  of  the  parish, 
were  received  as  evidence.  [/6tV/.] 

477 

EVIDENCE  BEFORE  THE 
MASTER. 

Tlie  discretion  given  to  the  Master, 
by  the  69th  order,  to  examine  wit- 
nesses vivd  voccy  cannot  be  exer- 
cised afler  issuing  the  warrant  on 
preparing  his  report.  [Trotter  v. 
Trotter]  383 

See  State  of  Facts. — ^Tithes,  a. 

EXAMINATION. 
See  Bankrupt,  2. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  A.  leased  premises  to  B.  for  10 
years,  and  B.  covenanted  not  to 
assign  the  premises  without  A.'s 
consent.  A.  agreed  to  grant  to 
C.  a  lease  for  10  years  from  the 
end  of  B.  s  term,  subject  to  the 
same  covenants  as  were  contained 
in  B.  s  lease.    C.  died  before  the 


lease  was  executed  to  him.  A.  filed 
a  bill  against  C.'s  executors  (who 
admitted  assets)  for  a  specific  per- 
formance of  the  agreement,  and 
offered  so  to  qualify  the  covenants 
of  the  lease  as  that  the  executors 
should  be  no  further  liable  thereon 
than  they  would  have  been  on  the 
covenants  which  ought  to  have 
been  entered  into  by  the  testator, 
in  case  a  proper  lease  had  been 
made  to  him.    Specific  perform- 
ance of  the  agreement  decreed, 
with  a  reference  to  the  Master 
to  settle  the  lease.    [Phillips  v. 
Everard]  ------loa 

.  When  an  annuity  is  security  by  a 
covenant  and  warrant  of  attorney, 
and  all  the  arrears  have  been  paid, 
the  Court  will  not  restrain  the 
executors  of  the  grantor  from  pay- 
ing his  simple  contract  debts  until 
they  have  set  apart  a  fund  to  an- 
swer the  future  pajnaients,  unless 
a  case  of  past  or  probable  misap- 
plication of  assets  is  made  out. 
[Read  v.  Blunt]   -    -    -    -  5C7 

.  Af^er  a  decree  in  a  creditor's  suit, 
the  Court  will  restrain  a  creditor 
of  the  testator  from  proceeding  at 
law  against  the  assets,  but  not  from 
proceeding  against  the  executors 
personally.     [^Kent  v.  Pickering] 

5^ 

.  If  an  executor  or  administrator 
pays  into  Court  under  an  order  in 
a  cause,  money  which  he  had  re- 
ceived from  the  deceased's  estate, 
his  right  to  retain  a  debt  due  to 
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liim  from  the  deceased,  is  not  pre- 
judiced.  [Langton  v.  Higgs]  228 
See  Annuity. — Representation. 

EXECUTORY  DEVISE. 
See  Will,  4. 

EXECUTORY  TRUST. 
See  Construction,  7. 

FEME  COVERTE. 

1.  A  married  woman  having  power 
to  dispose  of  property,  by  will 
executed  as  required  by  the  power, 
but  not  referring  to  it,  gave  to  her 
husband  all  the  property  which  she 
might  die  possessed  of,  or  have  in 
reversion  or  in  expectation :  Held 
not  to  be  an  execution  of  the 
power.  [Lemprkrev.  Va1py'\  108 

2.  A  woman  entitled  to  a  sum  of 
stock,  settled  it,  on  her  marriage, 
for  her  separate  use,  for  life,  with 
power  to  her  to  appoint  it  by  will 
only,  but  no  trust  was  declared,  in 
default  of  appointment.  After  her 
marriage,  she  signed  a  promissory 
note,  and  then,  by  will,  appointed 
the  stock  to  her  husband.  Semble, 
that  the  holder  of  the  note  is  not 
defeated  thereby.  [Nail  v.  Punter] 

562 

3.  A  gift  for  the  separate  use  of  a 
single  woman,  without  anticipation, 
will  not  prevent  alienation  by  her, 
unless  it  is  made  with  reference  to 
an  intended  marriage.  [Brown  v. 
Pocock']     ------  6G3 
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FORECLOSED  MORTGAGE. 

Testator  having  a  foreclosed  mort- 
gage in  fee,  of  certain  farms  in 
Lancashire,  gave,  amongst  other 
things,  to  his  wife,  for  life,  the 
interest  or  proceeds  of  certain 
farms  in  the  county  of  Lancaster, 
mortgaged  to  me  for  9,500/.;" 
and,  after  her  decease,  *^  one  third 
part  of  the  sum  of  2,500/.  prin- 
cipal money  disposed  of  in  mort- 
gage of  the  farms  aforesaid  "  to  his 
daughter  Harriet ;  and  he  declared 
that,  after  his  wife's  decease,  his 
daughter  Elizabeth  should  inherit 
and  enjoy  the  bequests  aforesaid 
in  the  same  proportion  as  her  sister 
Harriet ;  and  that  his  son  should, 
in  like  manner,  inherit  and  enjoy 
one  third  part  of  tlie  aforesaid 
bequests,  upon  the  same  condi- 
tions as  his  daughters :  Held  that 
the  farms  passed,  as  real  es- 
tate, to  the  testator's  wife  for  life, 
with  remainder  to  his  son  and 
daughters  as  tenants  in  common  in 
fee.  [Le  Gros  v.  Cockerel^  -  384 

See  Mortgagor  and  Mortga« 
GEE,  2. 

FRAUD. 
See  Bankrupt,  1. — Receiver. — 
Reversion. 

FRAUDULENT  DEED. 
Sec  Revocation,  1. 

FUND  IN  COURT. 
See  Notice. 
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HEIR. 

In  a  suit  to  establish  a  will,  one  of 
the  witnesses  could  not  depose 
positively  to  the  due  attestation  of 
it;  and  an  issue  was  directed  at 
the  heir's  request.  The  verdict 
was  against  the  heir ;  but  the  Court 
gave  him  his  costs  both  at  law  and 
in  equity.  [!Vrigkt  v.  ff^right]  449 
See  Infant  Trustee. — Trust. 

HUSBAND  AND  WIFE, 
See  Bankrupt,  1. — Debtor  and 
Creditor,  1.3. — Feme  Covert e. 

IMPLICATION. 

See  Construction,  i. — Cross 
Limitations. 

INCLOSURE  ACT- 

The  General  Inclosure  Act,  so  far  as 
it  enacts  that  the  commissioner's 
oath,  and  the  appointment  of  any 
new  commissioner,  shall  be  an- 
nexed to  and  enrolled  with  the 
award,  is  merely  directory.  [Casa- 
major  v.  Strode]    -    -    -    -  87 

An  inclosure  Act  directed  allotments 
to  be  made  to  A.  as  a  full  com- 
pensation for  his  right  to  the  soil 
of  the  waste  as  lord  of  the  manor, 
for  his  right  to  the  tithes  as  rector, 
and  for  his  right  of  common.  Part 
of  the  waste  had  been  used  by  the 
lord  as  a  rabbit-warren,  but  no 
mention  of  it,  as  such,  was  made 
in  the  Inclosure  Act,  nor  did  it 
appear  that  the  lord  had  any  right 
of  warren  in  the  waste.   The  coin- 
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missioncrs  made  an  allotment  to 
A.  as  a  full  compensation  for  his 
right  and  interest  in  the  warren, 
and  also  three  allotments,  as  a  full 
compensation  for  his  rights  above 
mentioned :  Held,  that  A  .'s  title  to 
the  allotment  in  respect  of  the 
warren,  could  not  be  objected  to, 
as  that  allotment  was  a  portion  of 
the  lord's  compensation  for  his 
right  of  soil.  [Ibi<L] 

INCUMBRANCE. 
See  Plea  and  Pleading,  3.— 
Priority. 

INDEMNITY. 
See  Vendor  and  Purchaser,  3. 

INFANT. 
See  Construction,  4. 

INFANT  TRUSTEE. 
Estates  were  conveyed  to  A.  and  B. 
and  the  heirs  of  A,  A  .died,  having 
devised  the  estates  to  C.  in  Tail. 

C.  alone,  in  B.'s  life-time,  conveyed 
the  estates  to  D.,  to  make  him  tenant 
to  the  prcecipCy  and  a  recovery  was 
suffered  to  the  use  of  C.  in  fee. 

D.  died,  leaving  an  infant  heir. 
Held,  that  the  heir  was  not  a  trus- 
tee, for,  though  the  recovery  did 
not  bar  the  estate  tail,  it  drew  out 
from  D.  the  whole  estate  that  was 
vested  in  him,  under  tlie  recovery- 
deed.  [In  re  Dthary']    -    -   2  S3 

INFORMATION. 
1.  A  charity  information  relating  to 
several  small  sums  given  to  a  com- 
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pany,  by  different  donors,  to  be 
lent  to  different  members  of  the 
company,  h  not  multifarious.  And, 
though  the  interest  of  one  of  the 
sums  is  payable  to  another  com- 
pany, that  company  is  not  a  neces- 
sary party  to  the  information :  but 
this  was  reversed  on  appeal.  [The 
Mlorney-general  v.  The  Merchant 
Tailors*  Company']    -    -    -  288 

2.  A  demurrer,  for  multifariousness,  to 
an  information,  will  not  be  allowed, 
because  it  contains  general,  sweep- 
ing charges,  but  the  Court  will 
direct  a  reference  to  the  Attomey- 
general,  to  prevent  the  defendants 
from  being  unnecessarily  harassed 
by  those  charges.  [lbid,'\ 

See  Answer,  3. — Plea  and  Plead- 
ing, 4. 9. 

INJUNCTION. 

The  Court  will  not  grant  a  special 
injunction  against  the  assignees  of 
a  bond  to  restrain  an  action  brought 
by  them  in  the  name  of  the  as- 
signor. [Lord  Porlarlington  v. 
Graham]   ------  416 

Ste  Annuity.— Costs,  7.  9.  

Debtor  and  Creditor,  4,  5.— 
Landlord  and  Tenant. 

INSUFFICIENCY. 
See  Answer,  3. 

INTEREST. 

Interest  is  not  payable  on  a  sum  re- 
covered on  a  lost  policy,  from  a 
life  insurance  company.  [Bushnan 
V.  Morgan']    -----  635 

See  Deposit — ^Tenant  for  Life. 


INTERPLEADER. 


1.  A.  delivered  goods  to  B.,  a  whar- 
finger, to  be  kept  for  him;  and 
afterwards  directed  B.  to  transfer 
them  to  C,  which  was  done.  D. 
then  gave  notice  to  B.  not  to  de- 
liver the  goods  to  any  one  but 
him,  and  thereupon  B.  refused  to 
deliver  the  goods  to  C,  upon 
which  C.  brought  trover  against 
B.,  and  B.  filed  a  bill  of  inter- 
pleader. Afterwards  D.  abandoned 
all  claim  to  the  goods  and  with- 
drew his  notice.  Held,  that  the 
case  was  a  proper  case  of  inter- 
pleader, and  that  D.,  who  had  oc- 
casioned the  suit,  must  pay  to  the 
plaintiff*,  and  the  other  defendants, 
their  costs  at  law  and  in  equity. 
[Mason  v.  Hamilton]  -    -    -  19 

2.  In  interpleading  suits  it  is  not 
necessary  for  the  defendants  to 
enter  into  evidence  as  against  each 
other.  [The  Thames  and  Medway 
Canal  Company  V.  Nash]    -  280 

INTERROGATORIES. 
See  Demurrer,  4. 5* 

JOINTURE. 
See  Apportionment. 

JURISDICTION. 

1.  Where  it  is  one  of  the  terms  of  an 
agreement  to  refer  disputes  to  ar« 
bitration,  that  the  submission  may 
be  made  a  rule  of  Court,  on  the 
application  of  either  party,  but 
that  has  not  been  done:  Held, 
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on  demurrer,  that  this  Court  has 
jurisdiction  to  relieve  against  the 
award,  and  the  Court  having  once 
exercised  its  jurisdiction  over  the 
award,  will  retain  it,  although,  on 
the  coming  in  of  the  answer,  it  ap- 
pears thai  the  submission  had  then 
been  made  a  rule  of  a  court  of  law 
by  the  defendant.  [Nichols  v.  Roe] 

156 

2,  The  Vice-chancellor  has  no  juris- 
diction under  1 1  Geo.4,  and  1  Will. 
4,  c.  60,  in  cases  of  lunatic  trus- 
tees or  mortgagees  beyond  direct- 
ing the  reference  to  the  Master 
in  the  first  instance.  [Anoni/mous'] 

322 

See  Charity,  3.— DErENDANT,4 — 
Marshal  of  King's  Bench. 

LACHES. 
Testator  bequeathed  a  church  lease 
for  2 1  years,  to  A.  for  life,  remain- 
der to  his  first  and  other  sons,  and 
directed  the  lease  to  be  continually 
renewed  by  the  persons  in  posses- 
sion for  the  time  being.  A.  ne- 
glected to  renew,  and  the  lease 
expired  in  1798.  His  eldest  son 
attained  21  in  1800.  In  1830  A. 
died.  In  1831  the  eldest  son  filed 
his  bill,  praying  to  be  compensated 
for  the  loss  of  tlie  lease  out  of  A.'s 
assets.  Held,  that  he  was  entitled 
to  the  relief  notwithstanding  the 
lapseof  time,[BcnndtvXoUei/]  181 

LANDLORD  AND  TENANT. 
A.  granted  a  lease  for  21  years,  to 
B.y  with  a  proviso  determining  the 
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lease  and  giving  A.  a  right  of  re- 
entry, on  non-performance  of  any 
of  the  covenants  in  the  lease,  and 
A.  covenanted  that  at  the  end  of 
the  term,  if  it  should  not  be  sooner 
determined  by  B.'s  acts  or  defaults, 
he  would  grant  to  B.  a  lease  for  a 
further  term  of  14  years.  B.paid  all 
his  rent,  and  continued  in  possession 
after  the  term  had  expired.  A.  then 
brought  an  ejectment  against  him 
for  breaches  of  covenant  during  the 
term.  B.  filed  a  bill  for  a  specific 
performance  of  the  covenant  to 
renew,  and  for  an  injunction  to 
restrain  the  action.  A.,  in  his  an- 
swer, set  up  the  breaches  of  cove- 
nant, and  denied  having  had  notice 
of  them  till  afler  the  end  of  die 
term.  Motion  for  the  injunction 
refused.  [Thonqjson  v.  Guyon]  65 

LEASE. 

See  Covenant. — Laches.— Land- 
lord AND  Tenant. — Specific 
Performance,  1. 

LEGACY. 

1.  Testator  gave  6,000/.  to  each  of 
his  daughters  then  or  thereafter  to 
be  born,  payable  at  2 1  or  marriage, 
and  directed  that  the  portions  of 
such  of  them  as  should  die  before 
they  were  payable,  should  sink 
into  the  residue :  and  after  devising 
his  real  estates  to  his  sons  and 
daughters  in  strict  settlement,  be 
bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees,  in  trust 
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for  such  of  his  children  as  should 
first  be  entitled  to  his  real  estates. 
By  a  codicil,  the  testator  gave  to 
each  of  his  daughters  living  at  his 
decease,  1,000/.  in  addition  to  the 
6,000/.,  mentioned  in  his  will,  for 
the  same  uses,  &c.  as  were  men- 
tioned therein.  By  a  second  co- 
dicil, which  commenced  and  con- 
cluded with  the  same  words  as  the 
first,  but  did  not  refer  to  it,  the 
testator  gave,  to  each  of  his  two 
daughters,  2,000/.  in  addition  to  the 
6,000  /.  mentioned  in  his  will,  and 
directed  that  the  portions  of  his 
children  who  should  die  before 
they  became  payable,  should  not 
fall  into  the  residue,  but  go  to  his 
heir.  The  testator  left  two  daugh- 
ters. Held,  that  the  legacies  given 
to  them  by  the  codicils,  were  cu- 
mulative. [If^atsanv,  Reed]  431 

A  legacy  of  1,000/.  being  part 
of  the  monies  received  by  J.  G. 
from  my  debtor  A.  G.  but  not  re- 
mitted to  me*'  is  specific.  [Nelson 
V.  Carter']  ------  530 

A  testator,  before  making  his  will, 
transferred  two  sums  of  four  per 
cents,  and  five  per  cents.,  which 
were  then  the  whole  of  his  funded 
property,  into  the  joint  names  of 
himself  and  his  wife.  By  his  will 
he  bequeathed  all  his  funded  pro- 
perty or  estate  of  what  kind  soever, 
to  trustees,  in  trust  for  his  wife  for 
life,  and,  after  her  decease,  in  trust 
(amongst  other  things)  to  pay  cer 
tain  legacies  of  four  per  cent, 
stock,  amounting,  within  50  /.,  to 
Vol.  V. 


the  stock  of  that  description,  which 
he  had  so  transferred ;  and  he  gave 
the  residue  of  his  estate  to  A.  vSc 
B.  He  afterwards  purchased  fur- 
ther sums  of  five  per  cents.,  in  the 
names  of  himself  and  his  wife,  and 
died  in  her  lifetime,  having  no 
stock  except  tliat  before  men- 
tioned, exclusive  of  which  his  pro- 
perty was  not  sufficient  to  pay  his 
legacies:  Held,  that  the  wife,  on 
her  husband's  death,  became  ab- 
solutely entitled  to  the  stock ;  and 
that  the  bequest  of  the  testator's 
funded  property  was  not  sufficiently 
specific  to  make  her  elect  between 
the  stock,  and  the  benefits  which 
she  took,  under  the  will,  in  certain 
parts  of  the  testator's  property. 
[Dummer  v.  Pitcher]  -  -  •  35 
See  Republication. — Will,  4. 

LIMITATION  OVKRON  BANK- 
RUPTCY. 
See  Bankrupt,  1. 

LIMITATIONS. 
See  Statute  of  Limitations. 

LIS  PENDENS. 
The  plaintiff,  previous  to  his  marriage 
with  A.*s  daughter,  wrote  a  letter 
to  A.  inquiring  what  fortune  his 
daughter  was  entitled  to.  A.,  in 
reply,  wrote  to  tlie  plaintiff,  and 
stated  that  certain  houses  were  en- 
tailed on  his  daughter,  afler  his 
decease.  A.  died,  leaving  his 
daughter,  his  only  child,  and  having 
devised  all  his  real  estates  to  his 
3B 
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wife.  It  was  then  discovered  that 
A.  was  tenant,  in  tail  male,  of  the 
houses,  with  reversion  to  himself  in 
fee.  In  January  1 8 1 6,  the  plaintiff 
and  his  wife  filed  a  bill  against  A/s 
widow  (who  was  in  possession  of 
the  houses),  to  have  the  houses 
conveyed  to  the  plaintiff's  wife,  con- 
formably to  the  representation  in 
the  letter,  and  for  a  receiver,  and 
an  injunction  to  stay  proceedings 
at  law.  An  injunction  was  granted, 
and  the  widow  having  put  in  her 
answer,  the  injunction  was,  in  Janu- 
ary 1 8 1 8,  continued.  On  the  same 
day  the  plaintiff  obtained  an  order 
to  amend,  but  did  not  act  upon  it, 
or  take  any  further  proceedings, 
till  May  1 820.  In  April  1818,  the 
widow  mortgaged  the  houses,  for 
500  years,  to  H.,  and,  in  May 

1819,  she  sold  an  annuity  to  M., 
and  secured  it  by  a  conveyance  of 
the  houses  to  trustees  in  fee ;  and 
in  May  1819  she  sold  and  con- 
veyed the  houses,  subject  to  tlie 
mortgage  and  annuity,  to  W.  in 
fee.  Neither  H.,  W.  nor  M.  had 
then  any  notice  of  the  suit,  or  of 
the  plaintifl  's  claim.    In  January 

1820,  at  which  time  M.  had  notice, 
the  houses  were  purchased  by  M., 
and  conveyed  to  him  by  H.  and 
W.  In  May  1820  the  bill  was 
amended.  The  widow  having  gone 
abroad  without  answering  the 
amended  bill,  a  decree  was  taken 
pro  confesso  against  her  in  Novem- 
ber 1822.  In  December  following, 
the  plaintiff  had  notice  of  the  con- 
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veyance  to  M.,  but  did  not  make 
him  a  party  to  the  suit,  and  op- 
posed his  attending  the  Master 
upon  the  inquiries  directed  by  the 
decree.  In  Marcli  1831,  the  plain- 
tiff filed  a  bill  against  M.,  stating 
the  proceedings  in  the  original 
suit,  and  praying  that  M.  might  be 
decreed  to  convey  the  bouses  to 
the  plaintiff's  wife,  and  for  a  re- 
ceiver. M.  put  in  his  answer,  and 
relied  on  the  delay  in  the  proceed- 
ings of  the  original  suit,  the  de- 
cree  having  been  taken  pro  am- 
fesMO^  the  want  of  notice  in  H.  and 
W.,  and  in  himself  when  be  pur- 
chased the  annuity,  and  on  the 
plaintiff  not  having  made  him  a 
party  to  that  suit ;  but  the  Court, 
on  motion,  granted  a  receiver. 
[Landon  v.  Morris^  -    .    -  247 

LUNATIC  TRUSTEE. 
The  Vice-Chancellor  has  no  jurisdic- 
tion under  1 1  Geo.  4  and  1  Will  4, 
c.  60,  in  cases  of  lunatic  trustees 
or  mortgagees,  beyond  directing 
the  reference  to  tlie  Master  in  the 
first  instance.  [Anomtfmous]  322 

MAINTENANCE. 
See  Construction,  4. 

MARSHAL  OF  KING'S  BENCH. 

After  a  defendant  had  been  attached 
by  the  sheriff  for  nonpayment  of 
money,  a  writ  of  habeas  corpus  cmm 
causis,  issued  in  an  action  brougbt 
against  him  in  K.  B.,  under  which 
he  was  turned  over,  by  a  judge's 


order,  to  the  marshal  of  K.  B.,  who 
suffered  him  to  escape.  This 
Court,  on  motion,  ordered  the 
marshal  to  pay  the  money  for 
which  the  Defendant  had  been  at- 
tached. [Dewes  y.  Bercsford]  531 

MASTER. 

Where,  under  the  usual  decree  for 
an  account  of  a  testator's  debts,  a 
claim  is  made  in  respect  of  a  debt, 
the  amount  of  which  is  not  ascer- 
tained, the  Master  ought  to  take 
the  necessary  accounts  for  ascer 
taining  the  amount.  [  Baker  v. 
Martin]     ------  380 

See  CoNDacT  of  Suit. — Defend- 
ant, 2.  6. — Evidence  before 
THE  Master. — Jurisdiction,  2.! 

MILLS. 
See  Tithes. 

MODUS. 
See  Tithes,  3,  4. 

MORTGAGE. 

Deyise  of  all  testator's  freehold  es- 
tates, and  all  his  farming  stock, 
ready  money,  bills,  bonds,  notes  and 
other  securities  for  money,  and  all 
the  residue  of  his  personal  estate, 
to  trustees,  their  heirs,  executors, 
&c.  in  trust  to  sell  his  real  estates, 
and  to  sell,  get  in  and  convert  into 
money  all  his  personal  estate,  will 
pass  a  mortgage  in  fee.  [Ex  parte 
Barber f  in  re  Ti/as]  -  -  -  451 
See  Foreclosed  Mortgage. 


MORTGAGOR  AND 
MORTGAGEE. 

1.  A  mortgagee  in  fee,  died  intes- 
tate as  to  the  mortgaged  premises, 
but  having  bequeathed  her  per- 
sonal estate  to  B.  1  he  mortgage 
money  remaining  unpaid,  B.  pre- 
sented a  petition  under  1  Will.  4, 
c.  60,  praying  that  some  person 
might  be  appointed,  in  the  place 
of  tlie  mortgagee's  heir,  (who 
could  not  be  found,)  to  convey  the 
premises  to  him.  But  the  court 
refused  to  make  any  order.  [In  re 
Mary  Stanley^  deceased]     -  320 

2.  If,  in  a  suit  for  redemption  against 
several  successive  mortgagees,  the 
first  mortgagee  does  not  appear  at 
the  hearing,  a  subsequent  mort- 
gagee will  be  allowed  to  make  the 
decree  absolute  against  him.  [Cat- 
tinghatn  v.  Lord  Shrewsbury]  395 

3.  A  second  mortgagee  took  a  con- 
veyance of  the  equity  of  redemp- 
tion, in  consideration  of  the  debts 
due  to  himself  and  the  other  mort- 
gagees, which  he  thereby  took 
upon  himself  and  covenanted  to 
pay.  Held  that  his  debt  was  ex- 
tinguished* and,  therefore,  that  in 
a  foreclosure  suit  instituted  against 
him,  by  the  parties  entitled  to  the 
first  and  third  mortgages,  he  was 
not  entitled  to  be  paid  his  debt,  in 
priority  to  the  third  mortgagee. 
[Brown  v.  Stead]      -    -    -  535 

i  5ee  Jurisdiction,  2. 
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MORTMAIN. 
TesUtor  bequeathed  5,000^  to  a 
charitable  institution^  towards 
building  almshouses.  Testator, 
who  was  a  member  of  the  institu- 
tion, knew  that  it  was  intended  to 
build  the  almshouses,  and  ^at  a 
piece  of  land  had  been  offered  to 
and  accepted  by  the  institution  for 
that  purpose,  but  no  conveyance 
of  the  land  had  been  executed, 
though  the  trustees  were  in  pos- 
session at  the  testator's  death,  and, 
afterwards,  the  land  was  duly  con- 
veyed to  the  trustees.  Held  that 
the  bequest  was  void.  [Giblett  v. 
Hobson]  651 

MOTION. 
See  Practice,  30. 

MULTIFARIOUSNESS. 

1 .  A  charity  information  relating  to 
several  small  sums  given  to  a  com- 
pany, by  different  donors,  to  be 
lent  to  different  members  of  the 
company,  is  not  multifarious. 
And,  though  the  interest  of  one  of 
the  sums  is  payable  to  another 
company,  that  company  is  not  a 
necessary  party  to  tJie  informa- 
tion :  but  this  was  reversed  on  ap- 
peal. [The  Attorney -general  v.  The 
Merchant  Tailors*  Company'i  288 

2.  A  demurrer,  for  multifariousness, 
to  an  information,  will  not  be  al- 
lowed, because  it  contains  general, 
sweeping  charges,  but  the  Court 
will  direct  a  reference  to  the  At- 
torney-general, to  prevent  the  de- 


fendants from  being  unnecessarily 
harassed  by  those  charges.  [Tke 
Attorney 'general  v.  The  Merchant 
Tailors*  Company]  -  -  -  288 
3.  An  information,  after  stating  a 
will  by  which  property  was  given 
to  the  defendants,  for  the  purpose 
of  making  loans  to  young  men  free 
of  the  company,  to  assist  them  io 
trade  and  otherwise,  alleged  that 
divers  other  donations  and  be- 
quests had  been  made  to  the  com- 
pany, for  the  purpose  of  making 
loans  to  young  men,  for  their  ad- 
vancement in  business,  or  in  life, 
and  prayed  that  the  principal  and 
all  other  like  gifts,  to  the  com- 
pany, for  loans,  might  be  estab- 
lished, &c.  Held  that  the  in- 
formation was  multifarious,  though 
the  company  were  the  only  de- 
fendants to  it.  [The  Attorney- 
general  v.  The  Goldsmiths  Com- 
pany]  670 

NEW  ORDERS. 

1 .  The  discretion  given  to  the  Mas- 
ter, by  the  69th  order,  to  examine 
witnesses  vivd  voce^  cannot  be  ex- 
ercised after  issuing  the  warrant 
on  preparing  his  report.  [Trotter 
V.  Trotter]  383 

2.  The  17th  order  does  not  apply  to 
a  commission  to  examine  witnesses 
abroad.  [The  King  of  Spain  v. 
Mendizabal]    -    -    -    -    .  596 

See  Amendment,  2.— Conduct  of 
Suit.  —  Defendant,  6.  —  Dis- 
MissAL  or  Bill,  1,  2,  3f  4»  5« 
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NEW  TRUSTEE. 
See  Practice,  8. 

NOTICE. 

A.  being  entitled  to  a  reversionary 
interest  in  a  fund  in  Court,  assigns 
it  to  B.  and,  afterwards,  to  C.  C. 
obtains  an  order  that  the  fund 
shall  not  be  transferred  without 
notice  to  him,  and  has  the  order 
entered  at  the  Accountant-gene- 
rals office.  Held,  that  he  thereby 
gained  priority  over  B.,  who  had 
not  taken  similar  precautions 
[Greening  v.  Beckford]  -    -  195 

Ste  Evidence,  6.— Lis  Pendens. — 
Practice,  6. 

OBLIGOR  AND  OBLIGEE. 
See  Practice,  17. 

OLD  ACCOUNTS. 
See  TiTHESy  3. 

OR*'  CONSTRUED  "  AND." 
See  Construction,  10. 

ORDERS. 
See  New  Orders. 

OVERSEERS'  ACCOUNTS. 
See  Tithes,  4. 

PARISH  BOOK. 
See  Tithes,  5. 

PARTIES. 
1 .  Where  estates  have  been  convey- 
ed to  trustees,  in  trust  for  such  of 
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the  creditors  of  the  grantor  as 
should  execute  the  conveyance, 
and  a  bill  is  filed,  by  an  incum- 
brancer (some  of  whose  securities 
are  prior  and  others  subsequent 
to  the  trust-deed)  praying  that  his 
rights  and  interests  under  his  se- 
curities may  be  established,  and  the 
priorities  of  himself  and  the  other 
incumbrancers,  declared,  all  the 
creditors  who  have  executed  the 
conveyance,  however  numerous 
they  may  be,  must  be  made  par- 
ties to  the  suit.  INexoton  v.  TAe 
Earl  of  Egmont]  -  -  -  -  130 
2.  The  drawer  of  an  accommodation 
bill  is  a  necessary  party  to  a  suit 
by  the  acceptor  against  the  holder 
to  have  the  bill  delivered  up  to  be 
cancelled.  [Pen/old  v.  Nunn]  405 
See  Agreement.— Defendant,  4* 
— Multifariousness.  — Pla  in- 
tiff. — Plea  and  Pleading,  6. 

PARTNERSHIP. 

In  1800,  A.,  B.  and  C.  entered  into 
partnership  as  attomies,  upon  cer- 
tain terms  expressed  in  a  memo- 
randum. In  1808,  A.  died,  leav- 
ing B.  his  executor  and  residuary 
legatee,  and  then  B.  and  C.  formed 
a  partnership,  and  agreed  to  share 
the  profits  equally.  In  December 
1825,  their  partnership  was  dis- 
solved by  consent.  During  the 
former  partnership,  A.  and  B.  had 
made  advances,  both  jointly  and 
severally  for  C.*s  private  use ;  and, 
during  the  latter  partnership,  B. 
3B3^ 
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made  similar  advances.  In  1827 
B.  became  bankrupt.  No  settle- 
ment of  accounts  having  taken 
place  between  any  of  the  parties, 
in  July  1831,  B.'s  assignees  filed  a 
bill,  against  B.  and  C.  for  an  ac- 
count of  the  dealings  of  both  part- 
nerships, and  of  all  the  advances 
made  by  A,  and  B.  C.  pleaded 
the  Statutes  of  Limitations  (21 
Jas.  1,^9  Geo.  4,)  to  so  much  of 
the  bill  as  related  to  such  ad- 
vances. Held,  that  as  tlie  plea 
extended  to  the  joint  advances  of 
A.  and  B.  during  the  first  partner- 
ship, it  covered  too  much,  and  was 
therefore  bad.  [Robinson  v.  Field^ 

H 

PAYMENT  OF  MONEY  INTO 
COURT. 
See  Debtor  and  Creditor,  2. 

PERSOANL  ESTATE. 
See  Conversion — Covenant. 

PERSONAL  REPRESENTA- 
TIVE. 
See  Representation. 

PETITION. 
See  Affidavit — Practice,  15. 
30. — ^Trustee. 

PIRACY. 
See  Copyright. 

PLAINTIFF. 
Persons  not  having  a  common  inte- 
rest in  the  subject  of  the  suit. 
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cannot  be  joined  as  co-plainti& 
IPage  v.  Towuend]      -   -  395 
See  Amendment,  2. — Answer,  «. 
— Practice,  12.  14.  34. 

PLEA  AND  PLEADING. 

1 .  In  1800  A.,  B.  and  C.  entered  into 
partnership  as  attomies,  upon  cer- 
tain terms  expressed  in  a  memo- 
randum. In  1 808,  A .  died,  leav- 
ing B.  his  executor  and  residuary 
legatee,  and  then  B.  and  C.  form- 
ed a  partnership,  and  agreed  to 
share  the  proBts  equally.  In  De- 
cember 1 825  their  partnership  was 
dissolved  by  consent.  During  the 
former  partnership  A.  and  B.  had 
made  advances,  both  jointly  and 
severally,  for  C.'s  private  use ;  aod 
during  the  latter  partnership  B. 
made  similar  advances.  In  1837 
B.  became  bankrupt.  No  settle- 
ment of  accounts  having  taken 
place  between  any  of  the  parties, 
in  July  1831,  B.'s  assignees  6ied  a 
bill  against  B.  and  C,  for  an  ac- 
count of  the  dealings  of  both  part- 
nerships, and  of  all  the  advances 
made  by  A.  and  B.  C.  pleaded 
the  Statutes  of  Limitations  (21 
Jas.  1,  &  9  Geo.  4,)  to  so  mucb  of 
the  bill  as  related  to  such  ad- 
vances. Held,  that  as  the  Plea 
extended  to  the  joint  advances  of 
A.  ^  B.  during  the  first  partner- 
ship, it  covered  too  much,  and 
was,  therefore,  bad.  lRo6insm 
Field]  14 

2.  To  a  creditors  bill,  the  defend- 


ants  pleaded  a  decree  obtained  by 
other  creditors  in  a  prior  suit. 
Plea  over-ruled :  the  decree  being 
less  beneficial  to  the  plaintiffs 
than  they  might  obtain  in  their 
own  suit.  [Pickford  v.  Hunter] 

122 

.  Where  estates  have  been  convey- 
ed, to  trustees  in  trust  for  such  of 
the  creditors  of  the  grantor  as 
should  execute  the  conveyance, 
and  a  bill  is  filed,  by  an  incum- 
brancer, (some  of  whose  securities 
are  prior^  and  others  subsequent 
to  the  trust-deed,)  praying  that 
his  rights  and  interests  under  his 
securities,  may  be  established, 
and  the  priorities  of  himself  and 
the  other  incumbrancers,  declared, 
all  the  creditors  who  have  execut 
ed  the  conveyance,  however  nume 
rous  they  may  be,  must  be  made 
parties  to  the  suit.  [Newton  v.  The 
Earl  of  Egmont]  -    -    -    -    1 30 

.•An  information  stated  certain  be< 
quests  to  have  been  made  to  the 
defendants,  upon  certain  trusts, 
and  that  other  bequests  had  been 
made  to  them  upon  like  trusts. 
The  defendants  pleaded  a  will, 
containing  a  bequest  to  the  de- 
fendants, upon  a  like  trust,  (but  in 
which  another  company  was  inte- 
rested,) and  that  that  company 
was  not  a  party  to  the  suit.  Plea 
over-ruled.  [The  Attorney-gene- 
ral  V.  The  Merchant  Tailors'  Com- 
pany]  323 

).  Persons  not  having  a  common  in 
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terest  in  the  subject  of  the  suit, 
cannot  be  joined  as  co-plaintiffs. 
[L^age  y.Tovmsend]  -    -  ^-  395 
.  Defendant,  in  his  answer,  insisted 
that  he  was  entitled  to  be  reim- 
bursed, by  A.,  what  he  might  be 
decreed  to  pay  to  the  plaintiff,  and 
that,  therefore,  A.  was  a  necessary 
party ;  and,  accordingly,  the  Court, 
at  the  hearing,  ordered  the  cause 
to  stand  over,  with  liberty  to 
amend.    Plaintiff  did  not  amend, 
but  filed    a  supplemental  bill 
against  A.  alone,  praying  the  same 
relief  as  in  the  original  bill.  The 
two  causes  were  heard  together^ 
when  it  was  objected  that  the 
plaintiff  ought  to  have  amended 
the  original  bill,  or  made  the  ori- 
ginal defendant  a  defendant  to  the 
supplemental  bill.    But  the  ob- 
jection was  over-ruled.  [Green- 
wood  V.  Atkinson]     -    -    -  419 
.  To  a  bill  claiming  title  to  an  estate 
the  defendant  pleaded  that  the 
title  of  the  party  through  whom 
the  plaintiff  claimed,  accrued  in 
1759,  and  that  the  possession  of 
the  estate  had  been  ever  since  ad- 
verse to  the  plaintiff,  and  to  the 
persons  through  whom  he  claimed. 
Plea  over-ruled  because  it  did  not 
state   particularly  the  facts  on 
which  the  defendant  meant  to  rely 
as  constituting  the  adverse  pos- 
session, and  therefore  the  plaintiff 
could  not  know  what  case  he  had 
to  meet.  [Hardman  v.  Ellames] 

3B  + 
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8.  A  plea  of  adverse  possession  to  a 
bill  charging  that  the  defendant 
has  jo  his  custody  documents 
shoving  the  plaintiff's  title,  must 
be  accompanied  by  a  plea  denying 
that  charge.  [Ibid.}  -   -   -  640 

j9.  An  information,  after  stating  a 
will,  by  which  property  was  given, 
to  the  defendants,  for  the  purpose 
of  making  loans,  to  young  men 
free  of  the  company,  to  assist 
them  in  trade  and  otherwise,  al- 
leged that  divers  other  donations 
and  bequests  had  been  made,  to 
the  company,  for  the  purpose  of 
making  loans,  to  young  men,  for 
their  advancement  in  business  or 
in  life,  and  prayed  that  the  princi- 
pal and  all  other  like  gifb,  to  the 
company,  for  loans,  might  be  esta- 
blished, &c.  Held,  that  the  in- 
formation was  multifarious,  though 
the  company  were  the  only  de 
fendants  to  it.  [J ttomet/ -general 
V.  The  Goldsmiths  Company}  .670 

See  Agreement. — Demurrer  i. — 
Multifariousness. —  Parties, 
2. — Revivor. 

POLICY  OF  INSURANCE. 
See  Interest* 

PORTIONS. 

1.  Where,  under  a  settlement  a  sum 
of  money  is  to  be  raised  out  of  real 
estates,  for  the  portions  of  younger 
children,  and  some  of  the  portions 
have  become  payable,  the  Court 
will  raise  the  whole  sum  at  once, 


although  some  of  the  children  have 
not  acquired  vested  interests. 
[GiUibrand  v.  Goold}     -    -  149 

a.  W.  bequeathed  5,000 1,  to  the 
daughter  of  his  brother  J.,  diarged 
on  his  real  estates,  and  directed 
the  interest  to  be  raised  for  her 
maintenance,  if  J.  should  so  direct ; 
and  he  devised  his  real  estates  so 
charged,  to  J.  in  fee.  J.  be- 
bequeathed  10,000/.,  in  trust  for 
his  daughter  for  life,  and  after  her 
death,  in  tnuit  for  her  children, 
and  declared  that  that  sum  should 
be  in  addition  to  the  sums  which 
she  was  entitled  to  under  W.*s 
will.  The  daughter  afterwards  mar- 
ried. Her  father  advanced  to  her 
husband  15,000/.  as  his  daaghter*s 
marriage  portion,  and,  by  the  set- 
tlement, pin-money  and  a  jointure 
for  the  wife,  and  portions  for  the 
younger  children  of  the  marriage, 
were  provided  out  of  the  husband  s 
property,  and  the  15,000/.  was 
declared  to  be  in  satisfaction  of  the 
sums  which  the  wife  was  entitled 
to  under  W.'s  will.  Held  that  die 
10,000/.  was  not  satisfied  by  the 
marriage  portion.  [IVkarUm  v. 
Lord  Durham]     -    •    -    -  297 

3.  Testator  gave  5,000/.  to  trustees, 
in  trust  for  his  daughter  £.,  fiM* 
life,  and  afler  her  death,  in  trust 
to  apply  the  interest  for  the  main- 
tenance of  all  her  children  as 
should  be  living  at  her  death, 
during  their  minorities,  and  on 
their  attaining  si|  in  trust  to  trans- 


fer  the  same  equally  between  them. 
But  if  £.  should  die  without  leav- 
ing any  such  child,  or  leaving  such 
they  should  all  die  under  21,  then 
to  transfer  the  same  unto  such 
children  of  F.,  as  should  be  living 
at  E.'s  death  without  issue.  One 
of  E.'s  children  attained  31,  but 
died  in  E.'s  lifetime.  Held  that 
that  child  did  not  take  a  vested 
interest.  [Tucker  v.  Harris]  538 
See  Legacy,  1. 

POWER. 
A  married  woman  having  power  to 
dispose  of  property,  by  her  will 
executed  as  required  by  the  power, 
but  not  referring  to  it,  gave,  to  her 
husband,  all  the  property  which 
she  might  die  possessed  of,  or  have 
in  reversion  or  in  expectation : 
Held  not  to  be  an  execution  of  the 
power.   [Lemprierev,  Valpy]  108 
See  Appointment.— Probate 
Duty. 

PRACTICE. 
1.  Plaintiff  amended  his  bill ;  before 
the  amendments  were  answered, 
tlie  suit  abated.  Plaintiff  then 
filed  a  bill  of  revivor  and  supple- 
ment, praying  that  the  defendants 
might  answer  that  bill,  together 
with  the  amendments.  The  de- 
fendants put  in  an  answer  to  the 
bill  of  revivor  and  supplement 
only.  Motion  to  take  the  answer 
off  the  file,  for  irregularity,  refused. 
{^Sayle  v.  Graham]  -    -    .    -  8 
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2.  An  affidavit  in  support  of  a  mo- 
tion for  a  serjeant-at-arms,  under  1 1 

Geo.  4  and  1  Will.  4,  c.  36^  Rule  1, 
which  relates  to  the  defendant's 
residence  and  not  to  the  place 
where  he  was  at  the  issuing  of  the 
attachment,  is  insufficient.  \Davis 
V.  Hammond]  -----  g 

3.  In  computing  the  eight  days  with- 
in which  cause  must  be  shown 
against  confirming  a  report  abso- 
lutely, the  day  on  which  the  order 
Nisijwas  served,  must  be  reckoned, 
but  if  the  eighth  day  is  a  holiday, 
one  day  more  will  be  allowed.  But 
see  the  note  at  the  end  of  this  case. 
[Manners  v.  Bri/an]  -    -    -  147 

4.  A  bill  had  been  dismissed  for  want 
of  prosecution.  Before  the  costs 
were  paid,  the  defendant  died,  and 
the  plainti£P  filed  another  bill,  for 
the  same  object,  against  the  de- 
fendant's executor.  The  proceed- 
ings in  the  latter  suit  were  stayed, 
until  the  costs  of  the  former  were 
paid,   [Spires  v.  SeweU]     -  193 

5.  Plainti£P  had  examined  a  witness 
respecting  a  conversation  between 
defendant  and  witness.  Plaintiff 
declined  to  read  the  deposition  at 
the  hearing  of  the  cause,  as  it  made 
against  him.  Defendant  then  pro- 
posed to  read  the  deposition  as  his 
evidence.  But  the  Vice-Chancel- 
lor  ruled  that  the  defendant  was 
not  at  liberty  to  read  the  deposi- 
tion, as  it  was  not  evidence  for  the 
defendant  as  to  whose  conversa- 
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tion  it  related.  [  Wilson  v.  Calvert] 

194 

6.  Defendant  on  the  expiration  of  his 
time  for  answering,  lodged  a  peti- 
tion at  the  Rolls,  for  further  time : 
and  gave  notice  of  his  having  so 
done  to  the  plaintiff's  clerk  in 
court.  Afterwards,  without  re- 
voking the  notice,  he  filed  a  de- 
murrer. Ordered  that  the  demur- 
rer should  be  taken  off  the  file. 
[Murray  v.  Cautjf]    -    -    -  230 

7.  In  computing  the  time  within 
which  a  bill  may  be  dismissed,  on 
the  ground  of  no  proceedings  hav- 
ing been  taken  since  the  answer 
was  filed,  the  intervals  mentioned 
in  the  19th  amended  order  are  not 
to  be  reckoned.  [The  Attorney- 
general  V.  Jones]  -    -    -    -  246 

8.  A  new  trustee  appointed  under 
11  Geo.  4,  and  1  Will.  4,  c.  60, 
without  a  reference  to  the  Master, 
the  petitioner  being  the  only  per- 
son interested  in  the  trust  proper- 
ty.   [Ex  parte  Shick]    -    -  281 

9.  A.  &  B.,  an  infant,  file  a  bill.  B. 
attains  2 1 ,  and  gives  notice  to  the 
parties,  that  he  repudiates  the  suit, 
and  then  dies.  A.  revives  the  suit. 
The  defendants  answer  the  bill  of 
revivor,  and  insist  that,  B.  having 
repudiated  the  suit,  it  ought  not 
be  revived ;  and  they  then  move 
to  discharge  the  order  of  revivor, 
for  irregularity.  Motion  refused, 
because  the  defendants  ought  to 
have  pleaded  to,  and  not  answered 
the  bill  of  revivor.  [^Codrittgion 
V.  Uoulditch]  286 
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10.  A  decree  declared  a  defendant, 
against  whom  the  bill  had  been 
taken  pro  ctmfessoy  to  be  a  trustee 
of  stock  for  the  plaintifl& ;  but  the 
Court  declined  to  refer  it  to  the 
Master  to  appoint  a  person  to 
transfer  the  stock,  in  the  place  of 
the  defendant,  except  upon  a  pe- 
tition to  be  presented  under  11 
Geo.  4,  and  1  Will.  4)  c  60. 
[Fellowes  v.  Till]  ....  319 

1 1 .  The  discretion  given  to  the  Mas- 
ter, by  the  69th  order,  to  examine 
witnesses  vivd  voce,  cannot  be  ex- 
ercised after  issuing  the  warrant 
on  preparing  his  report-  [TroUtr 
V.  Trotter]  383 

12.  A  plaintiff  cannot  read  tlie  cr<^- 
examination  of  one  of  the  defend- 
ant's witnesses,  if  the  defendant 
declines  to  read  the  examination 
in  chief.    [Smith  v.  Biggs']  391 

13.  If  in  a  suit  for  redemption  again:?l 
several  successive  mortgagees,  the 
first  mortgagee  does  not  appear  at 
the  hearing,  a  subsequent  mortga- 
gee will  be  allowed  to  make  the 
decree  absolute  against  him.  [Cot- 
tingham  v.  Lord  Shrewsbury]  395 

14.  The  Court  will  not,  on  motion 
by  a  defendant,  compel  a  plaintif 
to  produce  documents  in  his  pos- 
session, although  the  defendant 
swears  that  an  inspection  of  them 
is  necessary  to  enable  him  to  an- 
swer the  bill.    [  Penjbld  v.  Nunn] 

409 

15.  Under  the  Charity  Petition  Act, 
where  one  order  has  been  made  on 


petition,  a  subsequent  order  may 
be  obtained  on  motion.  [Tit  re 
Chipping  Sodbury  School]    -  410 

16.  The  Court  will  not  grant  a  spe- 
cial injunction  to  restrain  an  action 
brought,  by  the  assignees  of  abond, 
in  the  name  of  the  assignor.  [Lord 
Portarlington  v.  Graham]    -  416 

1 7.  The  assignee  of  a  bond  brought 
an  action  on  the  bond,  in  the  name 
of  the  obligee.  The  obligor  filed 
a  bill  against  the  obligee  and  the 
assignee,  to  restrain  the  action. 
The  former  being  abroad,  the  Court 
made  the  usual  order  for  service  of 
the  subpoena,  on  the  attorney  in 
the  action.    [Ibid,]  -    -    -  418 

1 8.  An  order  for  the  discharge  of  a 
prisoner  from  his  contempt,  under 
2  &  3  Will.  4,  c.  58,  may  be  made 
upon  motion,  supported  by  the 
certificate  of  the  deputy  warden  of 
the  Fleet.  [Hodder  v.  Haines]  441 

19.  Notwithstanding  the  Master  may 
have  refused  an  application,  under 
the  56th  order,  to  take  the  prose- 
cution of  a  decree  from  the  plain- 
tiff, and  commit  it  to  another  party, 
the  Court  is  at  liberty  to  grant  the 
application,  the  Master's  judgment 
not  being  final.   [Wyatt  v.  Sadler^ 

450 

20.  A  party  cannot,  at  the  hearing, 
give  secondary  evidence  of  the 
contents  of  a  document  in  his  ad- 
versary's possession,  unless  he  has 
given  him  notice  to  produce  it. 
The  depositions  arc  not  sufficient 
notice.    [Stnlz  v.  Stulz]     -  4C0 
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21.  Course  of  proceeding  to  be  fol- 
lowed by  a  defendant,  where  the 
plaintiff,  af^er  serving  a  subpoena 
to  rejoin,  does  not  proceed  with 
the  cause.    \^Anonymous'\  -  497 

22.  In  a  case  of  cause  and  cross 
cause,  where  the  plaintiff  in  the 
former  is  abroad  or  cannot  be 
found,  the  proper  course  is  to  stay 
the  proceedings  in  that  suit  until 
the  plaintiff  has  answered  the  cross 
bill,  and  not  to  order  the  subpcena 
to  answer  the  cross  bill  to  be  served 
on  his  clerk  in  court  in  the  origi- 
nal cause.  [IVaterton  v.  Croft]  503 

23.  Motion  for  leave  to  serve  a  sub- 
poena on  a  defendant  resident  in 
Scotland  granted.  [Parker  v. 
Lloyd\  -------  508 

24.  In  a  suit  against  the  Bank  and  an 
administrator  appointed  under  38 
Geo.  3.  c.  87,  the  Court,  on  mo- 
tion before  decree,  ordered  stock 
standing  in  the  testator's  name,  to 
be  transferred  to  the  Accountant- 
general.  [Wurburton  v.  HUC]  532 

25.  Defendant  to  a  bill  of  discovery 
in  aid  of  an  action,  ordered  to  pro- 
duce, at  the  trial,  documents  set 
forth,  in  the  schedule  to  his  an- 
answer,  as  being  in  his  custody. 
[Crowley  v.  Verkins]  -    -    -  552 

26.  Proceedings  in  the  original  cause 
stayed,  until  the  plaintiff  had  ap- 
peared to  and  answered  the  crosd 
bill.    [Bovrne  v.  HalV]      -  552 

27.  Under  the  new  orders  of  1831,  an 
order  to  amend,  obtained  af^er  no- 
tice of  motion  to  dismiss,  but  served 
before  the  motion  is  made,  is  an  an- 
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swer  to  the  motion ;  but  the  plain- 
tiff must  pay  the  costs  of  the  mo- 
tion.   IPeacock  y,  Sievier]  -  553 

s8.  After  the  depositions  on  a  state 
of  facts  carried  in  under  a  decree, 
have  been  published,  no  other  per- 
son, whether  a  party  to  the  cause 
or  noty  can  be  examined  as  a  wit- 
ness, without  an  order  of  the  Court 
warranted  by  special  circumstan- 
ces. [If^inpenny  y,  Courtney]  554 

39.  If  tlie  8th  day  after  service  of  an 
order  Nisi  for  confirming  a  report 
is  a  Sunday,  that  day  is  not  to  be 
reckoned.  [Milburn  v.  Lyster\  565 

30.  Order  made  in  a  cause,  afler  the 
bill  had  been  dismissed,  that  the 
receiver  should  pass  his  accounts 
and  pay  the  balance  to  the  defend- 
ant.   [Ptit  v.  Bonner'\   -   •  577 

31 .  It  is  not  necessary  that  the  affida- 
vit in  support  of  a  motion  for  a 
commission  to  examine  witnesses 
abroad,  should  state  either  the 
names  of  the  witnesses,  or  the  mat- 
ters to  which  they  are  to  be  ex- 
amined, in  a  case  where  it  is  evi- 
dent that  such  examination  is  ne- 
cessary.    [^Carbonell  v.  Bessell] 

636 

33.  A  cause  may  be  advanced  for 
the  purpose  of  taking  the  bill  pro 
coti/esso.    [Darvdcky.  Ward]  676 

33.  Defendant,  after  putting  in  his 
answer,  became  bankrupt.  Plaintiff, 
before  the  assignees  were  brought 
before  the  Court,  obtained  an  or- 
der to  refer  the  answer  for  scandal 
and  impertinence.    Held  that  the 
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order  was  regularly  obtained. 
[Booth  y.  Smith]  '    -    -    -  C39 

34.  Plaintiff,  afler  defendant  had 
answered,  amended  by  adding 
another  defendant.  Af^r  that 
defendant  had  answered,  plaintiff 
again  moved  to  amend,  not  re- 
quiring any  answer  from  the  ori- 
ginal defendant.  Motion  granted. 
[£ran*  v.  Hughes]    -   -    -  6C6 

35.  The  solicitor  for  some  of  the  de- 
fendants was  agent  for  the  rest.  The 
former  were  entitled  to  move  to  dis- 
miss, and  they  moved  accordingly; 
but  no  order  could  be  be  made,  as 
the  time  for  the  other  defendants 
to  answer  the  amendments  had 
not  expired.  Motion  refused  with 
costs,  as  the  solicitor  must  have 
known  that  the  motion  could  not 
succeed.    [Partington  v.  BaiUk] 

667 

36.  Threatening  defendants  who  have 
not  answered,  with  an  attachment, 
without  issuing  one,  is  not  usug 
due  diligence,  to  get  in  their  an- 
swers, so  as  to  prevent  another 
defendant  from  moving  to  dismiss. 
[Gii/fy  V.  Van  Bodicoate}    -  668 

37.  A  defendant  may  move  to  dis- 
miss afler  the  expiration  of  two 
months  from  the  time  when  bis 
answer  was  to  be  deemed  sufficient, 
although,  owing  to  the  answers  of 
the  other  defendants  not  being 
filed,  the  time  for  amending  the 
bill  has  expired.  [Ibid.] 

Sec  Amendment. — Costs. 
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PRINTS. 

PrinU  engraved    and    struck  off 
abroad,  but  published  here,  are 
not  protected  from  piracy.  [Page 
Tovmsend]  395 

PRIORITY. 

1.  A.  being  entitled  to  a  reversion- 
ary interest  in  a  fund  in  Court, 
assigns  it  to  B.  and,  afterwards, 
to  C.  C.  obtains  an  order  that 
the  fund  shall  not  be  transferred 
without  notice  to  him,  and  has  the 
order  entered  at  the  Accountant- 
general's  Office.  Held  that  he 
thereby  gained  priority  over  B., 
who  had  not  taken  similar  precau- 
tions. [Greening  v.  Beckfortf\  195 

2.  A  second  mortgagee  took  a  con- 
veyance of  the  equity  of  redemp* 
tion,  in  consideration  of  the  debts, 
due  to  himself  and  the  other  mort- 
gagees, which  he  thereby  took 
upon  himself  and  covenanted  to 
pay.  Held  that  his  debt  was  ex- 
tinguished, and,  therefore,  in  a 
foreclosure  suit  instituted  against 
him  by  the  parties  entitled  to  the 
first  and  third  mortgages,  he  was 
not  entitled  to  be  paid  his  debt  in 
priority  to  the  third  mortgagee. 
[Brown  v.  Stead]  -    -    -    -  535 

See  Parties,  1. 

PRISONER. 

See  Contempt,  2,  3,  4. — Marshal 
OF  King's  Bench. 
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PRO  CONFESSO. 
A  cause  may  be  advanced  for  the 
purpose  of  taking  the  bill  pro  con- 
Jesso,    [Barwick  v.  ffard]  -  676 
See  Contempt,  2,  3. 

PROBATE  DUTY. 

1 .  Where  a  testator  having  a  gene- 
ral power  of  appointment  over 
a  fund,  exercises  it  by  will, 
probate-duty  must  be  paid  in  re- 
spect of  the  fund.  [Palmer  v. 
fV/titmore]  178 

2.  A  married  woman  having  a  tes- 
tamentary power  to  appoint  a  fund, 
exercised  it  in  favour  of  her  hus- 
band, and  appointed  him  her  exe- 
cutor. Held  that,  if  the  husband 
claimed  the  fund  as  his  wife's  exe- 
cutor, he  must  pay  probate  duty 
on  the  fund.  [Nail  v.  Punter]  5C3 

PRODUCTION  OF  DOCU- 
MENTS. 

1 .  The  Court  will  not,  on  motion  by 
a  defendant,  compel  a  plaintiff  to 
produce  documents  in  his  pos- 
session, although  the  defendant 
swears  that  an  inspection  of  them 
is  necessary  to  enable  him  to  an- 
swer the  bill.    [Pen/old  v.  Nunn] 

409 

2.  Defendant  to  a  bill  of  discovery 
in  aid  of  an  action,  ordered  to 
produce,  at  the  trial,  documents 
set  forth  in  the  schedule  to  his 
answer  as  being  in  his  custody. 
[Crowley  V.  Perkins]  -   -    -  552 

See  Tithes,  4. 
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PROMISSORY  NOTE. 
See  Fbme  Covert k,  2. 

PUBLICATION. 
See  Practice,  28. 

PURCHASER. 
See  Lis  Pendens. — Vendor  and 
Purchaser. 

RECEIVER. 

1.  Testator  bequeathed  the  residue 
of  his  real  and  personal  estate  to 
his  widow,  her  heirs,  executors 
and  administrators :  having  a 
perfect  confidence  she  will  act  up 
to  those  views  which  I  have  com. 
municated  to  her,  in  the  ultimate 
disposal  of  my  property  after  her 
decease."  The  testator's  widow 
died  intestate.  The  bill  alleged 
that  the  testator  had  bequeathed 
the  residue  of  his  property  to  his 
wife,  on  the  faith  of  a  promise 
that  she  would  dispose  of  his  pro- 
perty in  favour  of  the  plaintiffs, 
who  were  natural  children  of  the 
testator.  The  Court,  on  motion, 
supported  by  affidavits  verifying 
the  allegation,  granted  a  receiver 
of  the  real  estates,  against  the  heir 
and  second  husband  of  the  widow* 
[  Podmore  v.  Gunning']  -    -  485 

2.  A  receiver  having,  witliout  the 
sanction  of  the  Court,  defended 
actions  arising  out  of  a  distress 
for  rent  made  by  him  on  a  tenant 
of  the  estate,  the  Court  refused 
to  allow  him  his  costs  of  the  ac- 
tions.   [Swaby  v.  Dickon]  -  629 

See  Lis  P£ND£ns.*.-Practic£,  29. 
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RECOVERY. 

1.  Estates  were  conveyed  to  A.  and 
B.  and  the  heirs  of  A.  A.  died, 
having  devised  the  estates  to  C.  in 
tail.  C.  alone,  in  B.'s  life  time, 
conveyed  the  estates  to  D.,  to 
make  him  tenant  to  the  pracipe, 
and  a  recovery  was  suffered  to 
the  use  of  C.  in  fee.  D.  died, 
leaving  an  infant  heir.  Held  that 
the  heir  was  not  a  trustee:  for, 
though  the  recovery  did  not  bar 
the  estate  tail,  it  drew  out  from  D- 
the  whole  estate  that  was  vested 
in  him,  under  the  recovery  deed. 
[In  re  Debary]    -    -    -    -  283 

2.  A  devised  estates  of  which  he 
had  only  the  equitable  fee,  and 
afterwards  agreed  to  sell  part  of 
the  estates,  and,  to  remove  an  ob- 
jection taken  by  the  purchaser, 
but  which  was  not  well  founded, 
he  suffered  a  recovery.  Held  that 
though  the  recovery  was  an  equit- 
able one,  and  the  purpose  for  which 
it  was  suffered  was  expressly  men- 
tioned in  the  deed  declaring  the 
uses,  and  though  the  limitations 
thereby  made  of  the  property  not 
intended  to  be  sold,  were  precisely 
the  same  as  before  the  recovery, 
and  were  expressed  to  be  in  resto- 
ration and  confirmation  of  them, 
the  will  was  revoked.  [Lock  v. 
Foote]  -    -  618 

REiMOTENESS. 
Sec  Construction,  5. 


RENEWAL. 
See  Laches — Landlord  and 
Tenant. 

RENT-CHARGE. 
A.,  on  his  marriage,  grants  a  rent- 
charge,  to  his  wife,  out  of  his 
estates,  for  her  jointure;  which 
he  secures  by  a  term  limited  to 
trustees.  By  his  will,  he  gives 
his  mansion-house  and  park,  to 
his  wife,  for  life,  and  the  rest  of 
his  estates,  to  B.,  and  directs  that 
the  repairs,  painting,  &c.  of  his 
mansion-house  shall  be  paid  for, 
by  sale  of  timber  on  the  premises 
devised  to  B.,  and  then  he  con 
firms  the  settlement.  Held  that 
the  jointure  is  wholly  raiseable 
out  of  those  premises.  [Grigby  v. 
PowelQ  290 

REPORT. 
See  Practice,  3. 29. 

REPRESENTATION. 

Semhle  that,  where  a  testator's  will 
is  proved  in  a  prerogative  court, 
and  his  executors  will  is  proved 
in  a  diocesan  court,  the  executor 
of  the  executor  is  not  the  personal 
representative  of  the  original  tes- 
tator.   [Jernegan  v.  Baxter]  568 

REPUBLICATION. 
Testator  having  estates  in  Jamaica 
and  England,  by  his  will,  directed 
his  English  estates  to  be  sold,  and 
10,000/.  to  be  paid,  out  of  the 
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produce,  to  the  plaintiff.  He  af- 
terwards sold  his  English  estatd 
and,  by  an  unattested  codicil,  re^* 
cited  that  he  had  so  done,  and 
directed  that,  notwithstanding,  the 
10,000/.  should  be  paid  to  the 
plaintiff,  and  charged  all  his  estates 
with  the  payment  thereof.  He 
then  made  another  codicil,  which 
was  duly  attested,  and  in  which 
he  referred  to  his  will,  and  rati- 
fied and  confirmed  all  the  provi- 
sions and  bequests  which  he  had 
thereby  made  in  the  plaintiff's 
favour.  Held  that  the  Jamaica 
estates  were  liable  to  the  payment 
of  the  10,000/.  [Gordon  v.  Lord 
i<eay[  274 

RESTRAINT  ON  ALIENA- 
TION. 
See  Ft  ME  Coverte,  3. 

RETAINER. 
See  Debtor  and  Creditor,  2. 

REVERSION. 
A  sale  by  private  contract  of  a 
reversionary  interest  in  a  sum  of 
stock,  set  aside,  on  account  of  in- 
adequacy of  price,  and  the  unjust 
and  oppressive  conduct  of  the  pur- 
chaser. [NewtoTiv,  Hunt]'  511 
Set  Prioritt,  1. 

REVIVOR. 
A.  and  B.,  an  infant,  file  a  bill.  B. 
attains  21,  and  gives  notice  to  the 
parties,  that  he  repudiates  the 
suit,  and  then  dies.    A.  revives 
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the  suit.  The  defendants  answer 
the  bill  of  revivor,  and  insist  that, 
h,  having  repudiated  the  suit,  it 
ought  not  to  be  revived ;  and  they 
then  move  to  discharge  the  order 
of  revivor,  for  irregularity.  Mo- 
tion refused,  because  the  defen- 
dants ought  to  have  pleaded  to, 
and  not  answered  the  bill  of  re- 
vor.  [Codnngtonw  Houlditch]  286 

REVOCATION. 

1.  A  deed  executed  under  circum- 
stances which  render  it  void  in 
equity,  and  not  at  law,  is  a  revoca- 
tion of  a  prior  will.  [Simpson  v. 
Worker]  1 

a.  A.  devised  estates  of  which  he  had 
only  the  equitable  fee,  and  after- 
wards, agreed  to  sell  part  of  the 
estates,  and,  to  remove  an  objection 
taken  by  the  purchaser,  but  which 
was  not  well  founded,  he  suffered 
a  recovery.  Held,  that,  though 
the  recovery  was  an  equitable  one, 
and  the  purpose  for  which  it  was 
suffered,  was  expressly  mentioned 
in  the  deed  declaring  the  uses, 
and  though  the  limitations  thereby 
made  of  the  property  not  intended 
to  be  sold,  were  precisely  the  same 
as  before  the  recovery,  and  were 
expressed  to  be  in  restoration  and 
confirmation  of  them,  the  will  was 
revoked.    [Lock  v.  Foote]  -  618 

SATISFACTION. 
W.  bequeathed  5,000   to  the  daugh- 
ter of  bis  brother  J.  charged  on 


E  X. 

his  real  estates,  and  directed  the 
interest  to  be  raised  for  her  main- 
tenance, if  J.  should  so  direct; 
and  he  devised  his  real  estates  so 
charged,  to  J.  in  fee.  J.  be- 
queathed 10,000/.,  in  trust  for  his 
daughter  for  life,  and  after  her 
death,  in  trust  for  her  children, 
and  declared  that  that  sum  should 
be  in  addition  to  the  sums  wbidi 
she  was  entitled  to  under  W.'s  will, 
l^he  daughter  aflerwards  married* 
Her  father  advanced  to  her  hus- 
band 15,000/.  as  his  daughters 
marriage  portion,  and,  by  the  set- 
tlement, pin-money  and  a  juioture 
for  the  wife,  and  portions  for  the 
younger  children  of  the  marriagei 
were  provided  out  of  the  husband's 
property,  and  the  15,000/.  was 
declared  to  be  in  satisfaction  of 
the  sums  which  the  wife  was  enti- 
tled to  under  W.'s  will.  Held  that 
the  10,000/.  was  not  satisfied  bj 
the  marriage  portion,  [fFkarto^ 
V.  Lord  Durham]  -    .    -    -  297 

See  Legacy,  1. 

SCANDAL  AND  IMPERTI- 
NENCE. 

Defendant,  afler  putting  in  his  answer, 
became  bankrupt.  Plaintiff,  before 
the  assignees  were  brought  before 
the  court,  obtained  an  order  to 
refer  the  answer  for  scandal  and 
impertinence.  Held  that  the  order 
was  regularly  obtained.  [Booik  v. 
Smith]  639 
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SECONDARY  EVIDENCE. 
See  Practice,  20. 

SEPARATE  PROPERTY. 
A  gift  for  the  separate  use  of  a  single 
woman,  without  anticipation,  will 
not  prevent  alienation  by  her,  un- 
less it  is  made  with  reference  to 
au  intended  marriage.    [Brvwn  v. 

Pocock]  663 

See  Feme  Coverte,  1,  a. 

SHERIFF. 
The  bill  had  been  dismissed  at  the 
hearing,  with  costs,  which  the 
plaintiff  refusing  to  pay,  he  was 
taken  under  an  attachment.  Af- 
terwards, but  before  the  costs  were 
paid,  the  sheriff  let  the  plaintiff 
out  of  custody,  upon  bail,  but  re- 
took him  before  the  writ  was  re- 
turnable. The  Court  refused  to 
order  the  sheriff  to  pay  the  costs. 
[CoUard  v.  Hare"]  -    -    -    -  10 

SOIJCITOR  AND  CLIENT. 
The  plaintiff  had  obtained  an  order 
for  taxation  of  his  solicitor's  bill 
amounting  to  399/.  The  solicitor, 
with  the  Master's  permission, 
struck  out  certain  items,  as  having 
been  inserted  by  mistake.  The 
bills  were  then  taxed,  and  less 
than  a  sixth  was  taken  off,  but  if 
the  items  struck  out  were  included, 
then  more  than  a  sixth  would 
have  been  taken  off.  Held,  that 
as  less  tl/an  a  sixth  had  been 
taxed  off,  the  plaintiff  must  pay 
the  costs  of  taxation.  {^Marshall 

v.  Oxford]  436 

Vol.  V. 
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SPECIFIC  LEGACY. 
See  Legacy,  2,  3. 

SPECIFIC  PERFORMANCE. 

1.  A.  leased  premises  to  R.  for  10 
years;  and  B.  covenanted  not. to 
assign  the  premises,  without  A/s 
consent.  A.  agreed  to  grant  to 
C.  a  lease  for  10  years,  from  tho 
end  of  B.*s  term,  subject  to  the 
same  covenants  as  were  contained 
in  B.'s  lease.  C.  died,  before  tho 
lease  was  executed  to  him.  A. 
filed  a  bill  against  C.'s  executors 
(who  admitted  assets),  for  a  spe- 
cific performance  of  the  agreement, 
and  offered  so  to  qualify  the  cove- 
nants of  the  lease,  as  that  the 
executors  should  be  no  further 
liable  thereon,  than  they  would 
have  been  on  the  covenants  which 
ought  to  have  been  entered  into 
by  the  testator,  in  case  a  proper 
lease  had  been  made  to  him.  Spe- 
cific performance  of  the  agreement 
decreed,  with  a  reference  to  the 
Master  to  settle  the  lease.  [Phil" 
lips  V.  Everard]   -    -    -    -  103 

2.  A.  granted  a  lease  for  21  years  to 
B.  with  a  proviso  determining  the 
lease  and  giving  A.  a  right  of  re- 
entry on  non-performance  of  any 
of  the  covenants  in  the  lease,  and 
A.  covenanted  that,  at  the  end  of 
the  term,  if  it  should  not  be  sooner 
determined  by  B.'s  acts  or  defaults, 
he  would  grant  to  B.  a  lease  for  a 
further  term  of  14  years.  B.  paid 
all  his  rent  and  continued  in  pos- 

3C 
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session  afler  the  term  had  expired. 
A.  then  brought  an  ejectment 
against  him  for  breaches  of  cove- 
nant during  tlie  term.  B.  filed  a 
bill  for  a  specific  performance  of 
the  covenant  to  renew,  and  for  an 
injunction  to  restrain  the  action. 
A.,  in  bis  answer  set  up  the 
breaches  of  covenant,  and  denied 
having  had  notice  of  them  till  after 
the  end  of  the  term.  Motion  for 
the  injunction  refused.  [Thompstm 
V,  Guyon]    ------  65 

See   Agrcement. — Vendor  and 
Purchaser,  2. 

STAMP  DUTY. 
See  Probate  Duty. 

STATE  OF  FACTS. 

After  the  depositions  on  a  state  of 
facts  carried  in  under  a  decree> 
have  been  published,  no  other  per- 
son, whether  a  party  to  the  cause 
or  not,  can  be  examined  as  a  wit- 
ness, without  an  order  of  Court, 
warranted  by  special  circum- 
stances.   [Winpenny  v.  Courtney'] 

554 

STATUTE  11  G.  4  &  I W.  4,  c.  Co. 

iSee  Jurisdiction,  2. — Mortgagor 
AND  Mortgagee. — Trustee. 

STATUTE  OF  LIMITATIONS. 
See  Partnership. 


STOCK. 
See  Practice,  24. 

SUBPCENA. 
Motion  for  leave  to  serve  a  subpcena 
on  a  defendant  resident  in  Scotland 
granted.    [Parker  v.  Lloyd]  508 
Se«  Practice,  17.  22. 

SUPPLEMENTAL  ANSWER. 
Leave  given  to  file  a  supplemenUil 
answer  to  correct  a  mistake  in  the 
original  answer.    [If  kite  v.  Saycr] 

566 

SUPPLEMENTAL  BILL 

Defendant,  in  his  answer,  insisted 
that  he  was  entitled  to  be  reim- 
bursed by  A.  what  he  might  be 
decreed  to  pay  to  the  plainti^ 
and,  therefore,  that  A.  was  a  ne- 
cessary party,  and,  accordingly, 
the  Court,  at  the  hearing,  ordered 
the  cause  to  stand  over,  with  liberty 
to  amend.  Plaintiff  did  not  amend, 
but  filed  a  supplemental  bill, 
*  against  A.  alone,  praying  the  same 
relief  as  in  the  original  bill.  The 
two  causes  were  heard  together, 
when  it  was  objected  that  the 
plaintiff  ought  to  have  amended 
the  original  bill,  or  made  the  ori- 
ginal defendant  a  defendant  to  the 
supplemental  bill.  But  the  objec 
tion  was  over-ruled.  [Grecmcood 
V.  Atkinson]  4^9 

SURPLUS  RENTS. 
See  Charity,  i»  2.  4. 
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TENANT  FOR  LIFE. 
A  tenant  for  life  subject  to  impeach- 
ment for  waste,  is  entitled  to  the 
interest  of  money  produced  by  the 
sale  of  timber  cut  by  order  of  the 
Court.    [Tooker  v.  Anneslei/]  235 

TENANT  FOR  LIFE  AND 
REMAINDER-MAN. 

1.  Testator  bequeathed  a  church 
lease  for  21  years,  to  A.  for  life, 
remainder  to  his  first  and  other 
sons,  and  directed  the  lease  to  be 
continually  renewed  by  the  per* 
sons  in  possession  for  the  time 
being.  A.  neglected  to  renew, 
and  the  lease  expired  in  1798. 
His  eldest  son  attained  2 1  in  1 800. 
In  1830  A.  died.  In  1831  the 
eldest  son  filed  his  bill,  praying  to 
be  compensated  for  the  loss  of  die 
lease,  out  of  A.'s  assets.  Held, 
that  he  was  entitled  to  the  relief, 
notwithstanding  the  lapse  of  time. 
[Bennett  y.  ColUy]     -    -    -  181 

2.  A.  having  a  leasehold  estate  on 
which  he  had  covenanted  to  erect 
buildings  within  a  certain  time, 
bequeathed  it  and  also  his  personal 
estate,  subject  as  to  the  latter,  to 
the  payment  of  his  debts,  to  trus- 
tees, for  B.  for  life  with  several 
limitations  over.  A.  died  before 
the  time  expired,  leaving  the  co- 
venant unperformed  in  part.  Held, 
that  his  general  personal  estate  was 
liable  to  the  performance  of  the 
covenant.    [  Marshall  v.  HoUoway] 

198 
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TERRIER. 
See  Tithes. 

TIMBER. 
A  tenant  for  life  subject  to  impeach- 
ment for  waste,  is  entitled  to  the 
interest  of  money  produced  by  the 
sale  of  timber  cut  by  order  of  tlie 
Court.    [Tooker  v.  Annesley]  235 

TITHES. 

1 .  A  new  mill  erected  on  the  site  of  an 
ancient  mill,  is  exempt  from  tithes : 
but,  if  it  is  built  partly  on  the  site 
of  the  ancient  mill,  and  partly  on  a 
new  site,  it  is  not  exempt.  [Nevh 
come  V.  Matheto]  -    -    .    -  243 

In  a  suit  for  tithes  between  a  vicar 
and  the  occupier  of  a  mill,  an  old 
map  of  tlie  parish,  belonging  to  the 
lord  of  the  manor,  was  not  admitted 
as  evidence  for  the  defendant. 

[Ibid.] 

2.  In  a  suit  for  tithes,  by  a  rector, 
against  the  owner  and  occupier  of 
a  farm,  part  of  the  demesnes  of  a 
manor  of  which  the  owner  was  lord, 
he,  in  order  to  prove  that  he  was 
entitled  to  two  thirds  of  the  tithes 
of  the  farm,  produced  a  grant,  from 
Queen  Elizabeth,  to  one  of  his  an- 
cestors, of  a  chapel  with  the  tithes 
belonging  to  it  within  the  lordship, 
and  also  his  title-deeds,  in  some  of 
which  tithes,  in  others  tithes  of 
com,  grain,  and  in  others  tithes 
and  portions  of  tithes  in  the  parish 
and  several  other  places,  were  con- 
veyed, but  in  none  of  them  were 
the  tithes  of  the  farm  mentioned 
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specifically,  except  in  an  old  lease 
of  the  farm,  in  which  the  lord's 
part  of  the  tithes,  together  with 
ingress,  egress,  &c.  were  reserved 
The  witnesses  proved  that  one  third 
only  of  the  tithes  of  the  farm  and 
the  rest  of  the  demesnes,  had  been 
paid  to  the  plaintiff  and  his  prede- 
cessors, and  that  one  of  them,  hav 
ing  employed  a  person  to  value  the 
tidies  of  the  parish,  pointed  out,  to 
the  valuer,  tlie  farm  and  other  de- 
mesnes as  being  titheable  in  the 
thirtieth  only.  The  Court  refused 
to  decree  an  account,  until  the 
plaintiff  had  established  his  right, 
at  law.   [Hughes  v.  Datw]  331 

3.  In  a  suit  for  tithes  by  an  eccle- 
siastical rector  against  the  occu- 
piers, a  terrier  signed  by  the  vicar, 
churchwardens  and  inhabitants, 
and  which  was  tendered  by  tlic 
defendants,  was  rejected,  [f/ar- 
court  V.  Pcirstm]  -    -    -    -  368 

Old  accounts  found  in  the  custody  of 
the  personal  representative  of  a  de- 
ceased tithe  collector  of  a  former 
rector,  were  received,  although 
there  was  no  evidence  to  show  by 
whom  they  were  made  out.  [lind,] 

Tlie  defendants  set  up  a  modus  of 
1  /.  lys.gd,  SLB  covering  the  tithes 
of  four  townships  in  a  parish,  which 
were  claimed  by  the  plaintiff.  The 
latter  proved,  by  documents  older 
than  those  produced  by  the  defend- 
ants, that  separate  moduses,  a- 
mounting  to  1  f.  1 7*.  g  d.y  had  been 
paid  for  separate  portions  of  the 


four  townships.  Held  that  the 
modus  pleaded,  was  bad.  [Ibid]  36S 

4.  In  a  tithe  suit,  by  a  vicar,  old  over- 
seers' accounts,  mentioning  that  a 
sum  had  been  received,  from  the 
vicar,  as  for  a  modus,  are  admis- 
sible for  the  defendants.  [fVard  v. 
Pomfret]  475 

5.  Plaintiff  had  subpcenaed  the  de- 
fendants' agent  to  produce,  at  the 
hearing,  a  parish  book  in  his  cus- 
tody. Held  that,  as  it  was  a  public 
document  and  in  the  possesion  of 
the  defendants'  agent,  the  defend- 
ants were  entitled  to  have  it  pro- 
duced and  read  at  the  hearing,  for 
their  benefit.    [Ibid]     -    -  476 

6.  In  a  tithe  suit,  by  a  vicar,  for  small 
tithes,  depositions  of  deceased  wit- 
nesses in  an  old  suit,  by  the  rector, 
for  great  tithes  of  the  parish,  were 
received  as  evidence.  [Ibid]  477 

See  Compensation. 

TITLE. 

See  Vendor  and  Purchaser,  1. 


TRUST. 

Testator  bequeathed  the  residue  of 
his  real  and  personal  estate,  to  his 
widow,  her  heirs,  executors  and 
administrators:  having  a  perfect 
confidence  she  will  act  up  to  those 
views  which  I  have  communicated 
to  her,  in  the  ultimate  disposal  of 
my  property,  after  her  decease.** 
1  he  testator's  widow  died  intestate. 
Tlie  bill  alleged  that  the  testator 
had  bequeathed  the  residue  of  his 


property,  to  his  wife,  on  the  faith 
of  a  promise  that  she  would  dispose 
of  his  property  in  favour  of  the 
plaintiffs,  who  were  natural  chil- 
dren of  the  testator.  The  Court, 
on  motion,  supported  by  affidavits 
verifying  the  allegation,  granted  a 
receiver  of  the  real  estates,  against 
their  heir  and  second  husband  of 
the  widow.  [Podmore  v.  Gunning] 

485 

See  Construction,  1. — Trustee. 
— Will,  2.  6,  7,  8,  9. 

TRUSTEE. 

1.  A  new  trustee  appointed  under 
11  Geo.  4,  and  1  Will.  4,  c.  Co, 
without  a  reference  to  the  Master, 
the  petitioner  being  the  only  person 
interested  in  the  trust-property. 
[Ex  parte  \.  Shick]   -    -    -  281 

2.  A  decree  declared  the  defendant, 
against  whom  the  bill  had  been 
taken  pro  confesso^  to  be  a  trustee 
of  stock  for  the  plaintiffs  ;  but  the 
Court  declined  to  refer  it  to  the 
Master  to  appoint  a  person  to 
transfer  the  stock,  in  the  place  of 
the  defendant,  except  upon  a  peti- 
tion presented  under  11  Geo.  4, 
and  1  Will.  4,  c.  60.  [Feilaaes  v. 
TUl]  319 

3.  A  mortgagee  in  fee  died  intestate 
as  to  the  mortgaged  premises,  but 
having  bequeathed  her  personal 
estate  to  B.  I'he  mortgage  money 
remaining  unpaid,  B.  presented  a 
petition  under  ii  Geo.  4,  and 
I  Will.  4,  c.  60,  praying  that  some 
|)erson  might  be  appointed^  in  the 
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place  of  the  mortgagee's  heir  (who 
could  not  be  found,)  to  convey  the 
premises  to  him.  But  the  Court 
refused  to  make  any  order.  [In 
re  Mary  Stanley^  deceased]  -  320 

4.  A.  and  B.  claimed,  adversely,  a 
sum  of  stock  standing  in  the  names 
of  A.  and  two  other  persons,  as 
trustees.  A.  filed  an  amicable 
bill,  to  have  the  rights  and  interests 
of  himself  and  B.  declared.  A.  was 
beyond  sea,  commanding  a  mer- 
chant vessel,  on  a  voyage  to  India. 
B.  presented  a  petition  under  11 
Geo.  4  and  1  Will.  4,  c.  60,  pray- 
ing that  the  stock  might  be  trans- 
ferred into  Court,  in  the  cause. 
Petition  refused,  the  case  not  being 
within  the  Act.  [Hutchinson  v. 
Stevens  and  others]    -   -    -  498 

5.  Testator  gave  an  annuity  to  his 
widow,  and  the  residue  of  his  estate 
to  his  children.  The  executors 
paid  the  testator's  debts  and  lega- 
cies, and  purchased  stock,  in  their 
names,  to  answer  the  annuity,  and 
paid  the  dividends  to  the  widow. 

'   One  of  the  executors  went  to  re- 
side abroad,  and  the  other  died : 
Held  that  they  were  trustees  of  the 
stock  within  1 1  Geo.  4  and  1  Will. 
4,  c.  60.    [Ex  parte  Dover]  500 
SeelvvAVT  Truster.— Jurisdic- 
tion,  2. — Mortgage,  1.— 
Trust. 

TRUSTEE  AND  CESTUI  QUE 

TRUST. 
Stock  was  settled  on  a  wife,  for  her 
separate  use  for  llfci  with  a  power 
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of  appointment  by  will.  The  trus- 
tees, at  the  request  of  the  husband 
and  wife,  sold  out  the  stock  and 
paid  the  proceeds  to  the  husband, 
who  afterwards  became  bankrupt. 
The  wife  filed  a  bill  to  compel  the 
trustees  to  replace  the  stock,  and 
obtained  a  decree  imder  which  the 
trustees  transferred  part  of  the 
stodL  into  Court,  and  they  were 
allowed  time  to  transfer  the  re- 
mainder. The  wife  died,  having, 
by  her  will,  appointed  the  stock  to 
her  husband,  and  appointed  him 
her  executor.  He  filed  a  bill  of 
reviyor  and  supplement  against 
the  trustees,  and  his  assignees 
claiming  the  stock  under  the  ap- 
pointment, and  praying  the  same 
relief  as  his  wife  might  have  had. 
But  as  he  had  received  the  pro- 
ceeds of  the  stock  sold  out,  his  bill 
was  dismissed.    [Nail  v.  Punter] 

555 

See  Trust. 

VENDOR  AND  PURCHASER. 

1 .  The  General  Inclosure  Act,  so  far 
as  it  enacts  that  the  commissioner's 
oath  and  the  appointment  of  any 
new  commissioner,  shall  be  an- 
nexed to  and  enrolled  with  the 
award,  is  merely  directory.  ICasa* 
mqjor  v.  Strode]     -    -    -    -  87 

An  Inclosure  Act  directed  allot- 
ments to  be  made  to  A.,  as  a  full 
compensation  for  his  right  to  the 
soil  of  the  waste  as  lord  of  the 
manor,  for  his  right  to  the  tithes 
as  rector,  and  for  his  right  of  com- 
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mon.  Part  of  the  waste  had  been 
used  by  the  lord  as  a  rabbit  warren, 
but  no  mention  of  it,  as  such,  was 
made  in  the  Inclosure  Act,  nor 
did  it  appear  that  the  lord  had  any 
right  of  warren  in  the  waste.  The 
commissioners  made  an  allotment 
to  A.  as  a  full  compensation  for  his 
right  and  interest  in  the  warren, 
and  also  three  other  allotments  as 
a  full  compensation  for  his  rights 
above  mentioned.  Held  that  A.'s 
title  to  the  allotment  in  respect  of 
the  warren,  could  not  be  objected 
to,  as  that  allotment  was  a  portion 
of  the  lord's  compensation  for  his 
right  of  sofl.   \lhid]  ...  87 

8.  Vendor  filed  a  bill  for  spedfic  per- 
formance, but,  not  being  able  to 
make  a  good  title,  his  bill  was  dis- 
missed, and  he  was  ordered  to  re- 
turn the  deposit  with  interest 
[Lord  Anson  yf,  Hodges]  -    -  227 

3*  A.  agreed  to  sell  an  estate  tithe- 
free  to  B.  Afterwards  the  vicar 
of  L.  (in  which  parish  part  of  the 
estate  was  situate)  filed  a  bill,  for 
tithes  against  the  occupiers  of  ano- 
ther part  of  the  estate,  as  also 
being  situate  in  L.  A.  agreed  that 
part  of  the  purchase  money  should 
be  set  apart  as  an  indemnity  to  B. 
against  the  claim  made  by  C,  which 
was  accordingly  done,  and  B.  paid 
the  remainder  of  his  purchase- 
money,  and  took  a  conveyance  of 
the  estate.  C.  died,  and  his  suit 
was  dismissed  for  want  of  prose- 
cution, but  the  indemnity  fund  was 
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not  transferred  to  A.  One  of  C.'s 
successors  instituted  a  fresh  suit 
for  the  tithes  of  the  same  lands. 
Pending  these  proceedings  it  was 
discovered  that  those  lands  were 
situate  in  the  parish  of  S.,  and 
were  titheable  to  the  rector  of  S  , 
and,  on  proof  of  those  facts,  the 
latter  suit  was  dismissed  at  the 
hearing.  Held  that  B.  was  enti- 
tled to  a  compensation  out  of  the 
fund  for  the  tithes  of  the  lands 
situate  in  S.  [Crumpton  t.  Lord 
Melbourne]  -----  353 
4.  A  sale,  by  private  contract,  of  a 
reversionary  interest  in  a  sum  of 
stock,  set  aside,  on  account  of  in- 
adequacy of  price,  and  the  unjust 
and  oppressive  conduct  of  the  pur- 
chaser. [Newton  y.  Hunt]  511 
See  Lis  Pendens. 

VESTING. 
See  Construction,  a. — Por- 
tions, 3. 

VICE-CHANCELLOR. 
See  Lunatic  Trustee. 

WHARFINGER. 
See  Interpleader,  i. 

WILL. 

1.  A  deed  executed  under  circum- 
stances which  render  it  void  in 
equity,  and  not  at  law,  is  a  revoca- 
tion of  a  prior  will.  [Simpson  v. 
IValker]  1 

3.  Testator  gave  annuities  out  of  any 
money  arising  from  whatever  dl- 
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vidends  he  might  die  possessed  of 
in  the  Bank  of  England,  and  the 
residue  of  the  said  dividends  to  his 
brother  A.,  to  enable  him  to  assist 
such  of  the  children  of  his  brother 
F.  as  he  should  find  deserving  of 
encouragement,  and  upon  the  de- 
mise of  the  annuitants  or  any  of 
them,  the  testator  gave  each  an- 
nuitant's proportion  of  the  before- 
mentioned  dividends,  to  his  bro- 
ther, A.,  to  be  at  his  disposal,  but 
the  principal  to  remain  in  the 
Bank.  Held,  that  no  trust  was 
created  for  the  children  of  F.,  but 
that  A.  took, absolutely,  the  capital 
of  the  testator's  stock,  subject  to 
the  annuities.  ^Benson  v.  fT^- 
tam]  -   --   --  -.-2a 

A  testator,  before  making  his  will, 
transferred  two  sums  of  four  per 
cents,  and  five  per  cents,  which 
were  then  the  whole  of  his  funded 
property,  into  the  joint  names  of 
himself  and  his  wife.  By  his  will 
he  bequeathed  all  his  funded  pro- 
perty or  estate  of  what  kind  so- 
ever, to  trustees,  in  trust  for  his 
wife  for  life,  and,  after  her  decease, 
in  trust  (amongst  other  things)  to 
pay  certain  legacies  of  four  per 
cent,  stock,  amounting,  within  50/., 
to  the  stock  of  that  description^ 
which  he  had  so  transferred ;  and 
he  gave  the  residue  of  his  estate  to 
A.  and  B.  He  afterwards  pur- 
chased further  sums  of  five  per 
cents,  in  the  names  of  himself  and 
bis  wife,  and  died  in  her  lifetime^ 
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having  no  stock  except  that  before- 
mentioned,  exclusive  of  which  his 
property  was  not  sufficient  to  pay 
his  legacies  :  held  that  the  wife,  on 
her  husband's  death,  became  ab- 
solutely entitled  to  the  stock ;  and 
that  the  bequest  of  the  testator's 
funded  property  was  not  sufficient- 
ly specific  to  make  her  elect  be- 
tween Uie  stock,  and  the  benefits 
which  she  took,  under  the  will,  in 
certain  parts  of  the  testator's  pro- 
perty.   IDummer    Pitcher]  35 

4*  Testator  devised  all  his  real  es- 
tates to  trustees,  in  trust  to  convey 
his  lands  in  W.  to  A.,  when,  and 
so  soon  as  he  should  attain  31,  but 
in  case  he  should  die  under  that 
age  and  without  leaving  issue,  then 
over ;  and,  when  B.  should  attain 
24,  in  trust  to  convey  the  rest  of 
the  real  estates  to  him,  on  his 
giving  security  for  the  annuities 
given  by  the  testator,  and  execut- 
ing certain  deeds,  to  the  satisfac- 
tion of  the  trustees ;  but  in  case 
R.  should  die  before  he  attained 
24,  without  leaving  issue,  then 
over.  A.  and  B.  were  both  in- 
fants at  the  testator's  death :  held 
that  A.  took  a  vested  interest  in 
possession,  in  the  lands  in  VV.,  but 
tliat  B.'s  interest  in  the  rest  of  the 
estates  was  contingent  on  his  at- 
taining 24,  and  doing  the  acts  re- 
quired.   [Phipps  v.  fyUliams]  44 

5.  Testatrix  bequeathed  her  residue, 
in  trust  for  her  daughter  Caroline 
for  life,  and  after  her  death,  for  her 
granddaughter  if  bhc  should  sur- 


vive her  mother,  and  attain  21, 
but  in  case  she  should  not  survive 
her  mother,  and  attain  21,  then  ia 
trust  for  such  other  child  or  child- 
ren of  the  testatrix's  said  daugh- 
ter, as  should  be  liviDg  at  their 
mother's  death,  to  be  paid  to  them 
after  her  death  as  they  attained  21 , 
and  if  all  such  other  children  of 
the  testatrix's  said  daughter,  should 
die  before  attaining  21,  then  in 
trust  for  L.  M .  The  grand- 
daughter attained  21,  but  did  not 
survive  her  motlier.  Another 
child  of  the  testatrix's  daughter 
attained  21,  but  did  not  survive 
his  mother  ;  afterwards  the  daugh- 
ter died.  Held,  that  the  bequest 
over  to  L.  M.  took  effect.  [Mac- 
kinnoH  V.  Sewell]    ...    -  78 

6.  Testator  gave  his  real  and  per- 
sonal estates  to  his  wife,  for  life, 
remainder  to  his  great-nephew, 
F.  VV.  son  of  his  late  nephew,  and 
expressed  it  to  be  his  particular 
wish  and  request  that  his  wife,  to- 
gether with  F.  W.'s  grandfather, 
should  superintend  and  take  care 
of  his  education,  so  as  to  fit  him 
for  any  respectable  profession  or 
employment :  held,  that  F.  W.  was 
entitled  to  be  maintained  and  edu- 
cated, during  his  minority,  in  the 
manner  described,  out  of  the  in- 
come of  the  testator's  estates. 
[Foley  V.  Parry  J  -    -    -    -  138 

7.  Testator  bequeathed  his  residuary 
estate  to  trustees,  in  trust  for  his 
wife  for  life,  and,  after  her  de- 
cease: *'  to  preserve  tlie  then  rc- 
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maining  part  of  my  estate  for  the 
grandchildren  of  my  brother  C, 
to  be  by  them  received  in  equal 
proportions  when  they  shall  seve- 
rally attain  the  age  of  25  years ; 
and  when  the  youngest  shall  have 
attained  the  age  of  25  years,  and 
he  or  she  shall  have  received  their 
final  dividend  or  share  of  my  es- 
tate, the  trust  shall  cease.*'  Tes- 
tator left  his  widow  and  brother, 
surviving ;  eight  grandchildren  of 
the  brother  were  in  existence  at 
the  widow's  death,  and  several 
were  born  afterwards.  Held  that 
tlie  bequest  was  not  void  for  re- 
moteness ;  but  that  those  only  of 
tlie  grandchildren  who  were  in 
existence  at  the  widow's  decease, 
were  entitled  to  share  in  the  tes- 
tator's residuary  estate.  [Kevem 
V.  IFilliams]  171 

8.  Testator  gave  all  his  property  to 
trustees,  in  trust  to  invest  it  in  se- 
curities at  interest,  for  the  use  of 
his  nephew,  to  be  paid  at  such 
time  and  in  such  manner  as  the 
trustees  should  think  fit ;  and  when 
the  nephew  should  attain  21,  that 
the  trustees  should  pay  him  the 
amount  of  the  interest  or  proceeds 
of  the  money  come  to  their  hands, 
as  they  might  think  most  for  his 
advantage,  in  weekly  or  quarterly 
payments,  for  his  life.  Held  that 
the  nephew  took  an  absolute  in- 
terest in  the  property.  ^  Bitting 
V.  BiUing]      -----  232 

9.  Testator  gave  one  third  of  his 
residue  to  his  niece,  which  he  de- 

Vol.  V. 


sired  might  be  settled  by  his  exe- 
cutors on  her,  for  her  separate 
use,  for  her  life,  but  to  devolve  to 
her  issue  at  her  death,  and  failing 
issue,  then  to  revert  to  his  ne- 
phew. The  Court  directed  the 
third  to  be  settled  in  trust  for  the 
niece,  for  her  separate  use,  for  life, 
and,  after  her  death,  in  trust  for 
her  issue  then  living,  and  if  there 
should  be  no  such  issue,  then  in 
trust  for  the  nephew.  [^Stonor  v. 
Curwen]    ------  264 

10.  Testator  having  estates  in  Ja- 
maica and  England;  by  his  will, 
directed  his  English  estates  to  be 
sold,  and  1 0,000/.  to  be  paid,  out 
of  the  produce,  to  the  plaintiff*. 
He  afterwards  sold  his  English  es- 
tates, and  by  an  unattested  codi- 
cil, recited  that  he  had  so  done, 
and  directed  that,  notwithstand- 
ing, the  10,000/.  should  be  paid 
to  the  plaintiff",  and  charged  all  his 
estates  with  the  payment  thereof. 
He  then  made  another  codicil, 
which  was  duly  attested,  and  in 
which  he  referred  to  his  will,  and 
ratified  and  confirmed  all  the  pro- 
visions and  bequests  which  he  had 
thereby  made  in  the  plaintiff's  fa- 
vour. Held  that  the  Jamaica  es- 
tates were  liable  to  the  payment  of 
the  10,000/.  [Gordon  v.  Lord 
^a^H  274 

1 1 .  Testator  bequeathed  certain  mo- 
nies, kc.  to  his  wife,  in  trust  for 
her  so  long  as  she  remained  a  wi- 
dow ;  and,  on  her  marr}'ing  again, 
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he  bequeathed  to  her  one  third  of 
all  his  property  oot  otherwise  dis- 
posed of,  and  the  remaining  two 
thirds  to  his  nieces.  The  widow 
died  unmarried.  Held  that  she 
was  entitled  to  the  money  in  the 
stocks  for  her  widowhood  only,  and 
that  on  her  dying  unmarried  the 
residue  became  undisposed  of. 
[PUe  Y.  Salter]  -  ...  411 
12.  Testator  gave  6,000  to  each  of 
his  daughters,  then  or  thereafter 
born,  payable  at  21  or  marriage, 
and  directed  that  the  portions  of 
such  of  them  as  should  die  before 
they  were  payable,  should  sink 
into  the  residue :  and,  afler  '  de- 
vising his  real  estates  to  his  sons 
and  daughters  in  strict  settlement, 
he  bequeathed  the  residue  of  his 
personal  estate  to  trustees,  in  trust 
for  such  of  his  children  as  should 
first  be  entitled  to  his  real  estates. 
By  a  codicil,  the  testator  gave,  to 
each  of  his  daughters  living  at  his 
decease,  1,000/.  in  addition  to 
the  6,000  /.  mentioned  in  his  will, 
for  the  same  uses,  &c,  as  were 
mentioned  therein.  By  a  second 
codicil,  which  commenced  and 
concluded  in  the  same  words  as 
the  first  but  did  not  refer  to  it, 
the  testator  gave  to  each  of  his 
two  daughters  2,000/.  in  addition 
to  the  6,000/.  mentioned  in  his 
will,  and  directed  that  the  portions 
of  his  children  who  should  die  be- 
fore they  became  payable  should 
not  fall  into  the  residue,  but  go  to 
his  heir.    The  testator  left  two 


daughters.  Held  that  the  legadjH 
given  to  them  by  the  codicils  were 
cumulative.  [Waigonv.  RtetT]  431 

1 3.  Testator  bequeathed  his  real  and 
personal  estate  to  trustees,  in  trust 
to  pay  an  annuity  to  his  wife,  and 
to  raise  and  pay,  to  each  of  his 
children,  2,000/.  on  their  attaining 
21,  and  to  accumulate  the  surplus 
income  of  the  trust  property,  dur- 
ing the  life  of  his  wife,  and,  after 
her  death,  to  sell  the  property, 
and  divide  the  proceeds  amongst 
his  children  on  their  attaining  si; 
and  in  case  all  his  children  should 
die  in  the  lifetime  of  his  wife,  or 
under  21  and  without  leaving  is- 
sue, then,  afler  his  wife's  death,  to 
sell  the  trust  property  and  dmde 
the  proceeds  amongst  certain 
other  persons.  Held  that  or, 
ought  to  he  read  as  and,  and  that 
the  children,  having  attained  si, 
were  absolutely  entitled  to  the 
property,  though  their^mother  was 
living.    [Miles  v.  Dyer]  -    .  435 

14.  Testator  gave  200/.  to  each  of 
his  nieces  and  their  children,  to 
be  paid,  within  nine  months  after 
the  death  of  his  wife,  amongst  hb 
nieces  and  their  children,  as  his 
wife  should,  by  will,  appoint.  The 
wife  died  without  having  made 
any  appointment.  The  executors, 
within  nine  months  afler  her  death, 
paid  the  legacies  to  the  nieces. 
They  afterwards  died  without 
having  had  any  children.  Held 
that  the  payment  was  properly 
made.    [Pj/ney.  Franklm]  -  458 
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15.  Testator  devised  all  his  goods, 
chattels,  estate  and  effects  of  what 
nature  soever  and  wheresoever 
not  thereby  otherwise  disposed  of, 
to  his  executors,  upon  the  trusts 
after  mentioned.  He  then  willed 
that  all  his  debts,  &c.  should  be 
paid,  and  what  remained  of  his 
personal  effects  should  be  appro- 
priated for  the  benefit  of  his  fa- 
mily, as  his  executors  should  think 
proper;  next  he  willed  that  his 
family  should  be  placed  in  his  farm, 
subject  to  the  direction  and  con- 
trol of  his  executors,  and  that, 
when  his  youngest  son  attained  21, 
it  should  be  sold,  and  the  produce 
divided  amongst  his  wife  and 
children.  Held  that  the  legal  fee 
in  the  farm  passed  to  the  execu- 
tors, and  that  they  were  entitled 
to  sell  it  for  the  payment  of  the 
testator's  debts.  [King  v.  Shrives] 
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\G.  A  testator  gave  all  his  property 
to  trustees,  and  declared  that  he 
had  made  no  provision  for  his 
grand-daughter  K.  H.  because  her 
deceased  fatlier  had,  in  his  life- 
time, received  more  than  his  other 
children  would  become  entitled  to 
under  his  will.  He  then  declared 
trusts  of  an  equal  share  of  his  pro- 
perty for  each  of  his  surviving 
children  for  their  lives,  with  re- 
mainders to  their  children.  He 
then  made  a  codicil  as  follows: 
My  dear  daughters,  is  that  you 
do  give  my  dear  grand-daughter, 
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K.  H.,  1,000  L,  and  that  you  will 
be  kind  to  E.  S.  And  it  is  my  de- 
sire that  you  do  give  her  some 
part  of  my  table-linen  and  sheet- 
ing. This  is  my  last  wish."  By 
a  subsequent  codicil,  he  made 
some  alteration  in  the  bequest 
made,  by  his  will,  in  favour  of  one 
of  his  daughters,  and,  subject 
thereto,  confirmed  his  will.  Held 
that  the  second  codicil,  confirmed 
the  first,  as  being  part  of  the  will, 
and  that  the  concluding  sentence 
of  the  first  codicil,  was  sufficient  to 
create  a  bequest  of  the  1,000/.,  to 
K.  H.,  and  that  as  the  articles  spe- 
cifically given  by  it  to  £.  S., 
passed,  by  the  will,  to  the  trus- 
tees, and  not  to  the  daughters,  so 
the  1 ,000  /.  was  to  be  paid,  not  by 
the  daughters  out  of  their  life  in- 
terests, but  by  the  trustees,  out  of 
the  testator's  general  "personal  es- 
tate. [Hinxman  v.  Poynder]  546 
17.  Testator  gave  5,000/.  to  trustees, 
in  trust  for  his  daughter  £.  for  life, 
and,  after  her  death,  in  trust  to 
apply  the  interest  for  the  mainte- 
nance of  all  her  children  as  should 
be  living  at  her  death,  during  their 
minorities,  and,  on  their  attaining 
SI,  in  trust  to  transfer  the  same 
equally  between  them;  but,  if  E. 
should  die  without  leaving  any 
such  child,  or  leaving  such  they 
should  all  die  under  2 1 ,  then  to 
transfer  the  same  unto  such  chil- 
dren of  F.  as  should  be  living  at  E.*s 
death  without  issue.    One  of  E.'s 
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children  attained  21,  but  died  in 
£/s  lifetime.  Held  that  that  child 
did  not  take  a  vested  interest. 
[Tucker  v.  Harris]  -  -  .  538 
See  Charity.— Construction. — 

Cross  Limitations.  Devise. 
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WITNESS. 

Demurrer  by  a  witness  to  answering 
interrogatories,  on  the  ground  that 
he  might  subject  himself  to  penal- 
ties, allowed.  Such  a  demurrer 
may  be  allowed  partially.  [Davis 
V.  Reid]  443 

See  Demurrer,  4,  5. — New  Or- 
ders.— State  of  Facts. 
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